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FOREWORD: IS IT TIME TO AMEND THE
CONSTITUTION?

Miguel Schor *

The Constitution of the United States is exceptional in its brevity,
intellectual importance, and longevity. The Constitution has been in
continuous operation since 1787. No other constitution in the world has
endured for so long.! The building blocks of our constitutional order are
among our most important intellectual exports.>? Written constitutions,
amendment procedures, and judicial review have spread and become
commonplace around the globe.?

Our Constitution is also exceptionally difficult to amend.* The Framers
understood their handiwork would have defects that later generations would
need to address, but they also believed changes should not be undertaken
lightly.> James Madison in The Federalist No. 49 warns of the “dangers” that
repeated constitutional amendment might occasion.® Madison concludes,
“[Flrequent appeals [to the people] would, in a great measure, deprive the
government of that veneration which time bestows on everything, and
without which perhaps the wisest and freest governments would not possess
the requisite stability.”” There is little doubt that citizen attachment to
institutions helps explain why some nations maintain republican
governments while others fail to do so.?
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We must be careful, however, not to overly venerate our Constitution.
It may be that our institutions are not fulfilling the great goals set forth in
the Preamble to the Constitution. That is a judgment incumbent on the
American people to make, as it is their responsibility to maintain the
Constitution. Alexander Hamilton begins The Federalist No. 1 by observing
the United States is the first nation in which the people played a crucial role
in deciding their form of government.’ The historian Gordon Wood writes
the framing generation believed that by debating and adopting the
Constitution, the United States had “demonstrated to the world how a
people could diagnose the ills of its society and work out a peaceable process
of cure.”? No idea was more central to the project of the framing generation
than the power of ordinary people to alter or abolish their form of
government when circumstances so dictated.!

When faced with difficult national circumstances in the past,
Americans squarely faced the problem of constitutional change. The defects
in the Articles of Confederation and the difficult economic circumstances
following the Revolution led to the adoption of the Constitution.!? The
gravest defect of the original Constitution was undoubtedly slavery.
Following the Civil War, the Reconstruction Amendments provided the
legal and constitutional basis for dealing with this problem. It would take
Americans another century and the tumultuous Civil Rights Movement,
however, to begin to address the issue of racial equality. Americans dealt
with the economic and social problems of the Gilded Age with the
Progressive Era Amendments. Contemporary Americans may face
problems as grave as those faced by almost any previous generation."

The question we are facing today is whether it is time for Americans to
take up the task of amending the Constitution. That task should not be
undertaken lightly. The Constitution, as well as the deep learning that went
into its design, is entitled to our respect. We are, however, a very different
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country in 2019 than we were in 1787. The election of 2016 was especially
wrenching, as Republicans and Democrats alike believed the other party’s
candidate to be an existential threat to the nation.!* Gallup polls over the last
50 years show a drop in public confidence in key democratic institutions.!’
The problems we face today suggest it may be prudent for Americans to once
again take up the task of constitutional change. The four distinguished
panelists at the 2019 Drake Constitutional Law Symposium were asked to
address the following question: Is it time to amend the Constitution?

Professor Lisa Miller observes that while it is time for us to amend the
Constitution, “[W]e must determine what it is we want our Constitution to
do....”"% Our Constitution famously fragments power. Although we believe
that these “veto points” protect our liberties, Professor Miller argues that
the reality is that they facilitate oligarchical rule by enabling political
minorities with access to power to block policy.!” The United States, for
example, is exceptional among the world’s wealthy democracies in that it
lacks protection for second-generation rights, such as health care and
education,!8 which, in turn, may be due to the difficulty majorities have in
governing. The undemocratic nature of the Constitution is an important
critique made by contemporary scholars," as well as by the Anti-Federalists
who opposed the adoption of the Constitution.?

Professor Sanford Levinson also believes amendment is needed and
argues, “To believe otherwise ...is simply an example of psychological
denial: We want to avoid coming to terms with afflictions that might
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seriously threaten us.”? Professor Levinson argues Article V of the
Constitution makes amendment excruciatingly difficult and is therefore
“from both theoretical and empirical perspectives, the worst single feature
of the Constitution that is itself full of defective features.”?? Article V
effectively flips the script on how the Constitution is supposed to operate.
The difficulty of amendment makes a mockery of the idea that We the People
have the power to amend the Constitution and deprives citizens of the ability
to engage in “reflection and choice” over their document.?

Article V, however, may not be an insurmountable hurdle to formal
constitutional change. Professor Richard Albert argues the problem with
Article V is that it assigns to Congress a “gatekeeper function,” as Congress
must either propose an amendment or recognize the states’ petition for a
convention.?* Consequently, “Congress possesses the ultimate power of veto
over any and all prospective Article V amendments.”? The solution, he
argues, is for presidents to propose an amendment and subject it to a popular
referendum.?® Professor Albert argues this would be illegal but not
illegitimate.?” The Framers, for example, violated the rules contained in the
Articles of Confederation, which required the unanimous consent of the
states for amendments, when adopting the Constitution—which went into
effect when ratified by 9 of the original 13 states.?® The Constitution was,
when originally adopted, illegal and legitimate.?? Consequently, citizens have
the ultimate power over their Constitution, and presidents may seek to avail
themselves of that source of legitimacy in amending the Constitution.’
Article V, in short, does not and cannot circumscribe the power of We the
People.
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Professor Richard Kay distinguishes the formal from the “effective”
Constitution that includes a variety of informal amendments, “legislated”
mainly by the Supreme Court.® The formal Constitution is virtually
impossible to change because of the strictures of Article V and because our
amendment culture fears reform. The problem with having the U.S.
Supreme Court do the work of changing the Constitution is that it
undermines the core idea of constitutionalism, which is that power is to be
controlled by prior fixed law.’2 The Court cannot acknowledge that it is
engaged in policymaking, and the tension between what courts do and what
they say they do “cannot be maintained indefinitely.”* Our current
constitutional culture is deeply divided between originalists and living
constitutionalists who disagree on the legitimacy of having the Court
“update” the Constitution.?*

In short, while amending the Constitution is ultimately a political
question for the people of the United States, the rich articles written by the
2019 Drake Constitutional Law Symposium illustrate that scholars also have
much to offer in illuminating this issue. The United States, as is the case with
democracies around the globe, is facing difficult crosswinds. Income
inequality, illegal migration caused by poor government and climate change,
and the rise of social media platforms that amplify false speech have led to
considerable democratic turmoil around the globe.* The question is whether
the citizens of the United States will find it necessary to take up the task of
amending the Constitution to deal with these crosswinds.
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