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Parole—THE STATE Is LIABLE IN TORT FOR THE PERSONAL INJURIES CAUSED
BY A PAROLEE WHEN THE STATE wWaS NEGLIGENT IN NOT EXPEDITIOUSLY PICKING
UP A PAROLE VioLaToR.—Wasserstein v. State (N.Y. 1968).

The plaintiff was shot in the temple by a teenage boy which resulted in
complete loss of plaintiff's sight. The assailant, a fifteen-year-old boy was in
violation of his parole by being truant from his home and school, and a war-
rant of arrest was issued by the parole officer prior to the shooting, The plain-
tiff alleged negligence on the part of the State of New York in releasing assail-
ant from a state reformatory and, more specifically, that the state was careless
in its failure to properly supervise a previously adjudicated juvenile delinquent
who had been sentenced as am incorrigible and subsequently placed on
parole. The New York Court of Claims, Held, the state was negligent in its
supervision of a juvenile parolee for failure to expeditiously pick up the
juvenile as a parole violator, and this negligence was the proximate cause of
claimant’s blindness. Wasserstein v. State, 56 Misc. 2d 225, 288 N.Y.5.2d 274
(1968).

Based on the premise that parole is a matter of grace and not of right,
discretion is left to the states as to the manner and terms which paroles may
be granted or revoked.! The parole board has the right to impose such con-
ditions as it feels proper, for when the prisoner accepts a parole he does so
subject to its terms and conditions.? Furthermore, the parolee cannot later
in a judicial hearing complain as to the fairness and propriety of the condi-
tions of parole.? When the prisoner accepts the parole he remains in the legal
custody of the parole board until the expiration of the maximum term speci-
fied in his sentence or until he is pardoned.

Regarding the issue of statutory duty and proximate cause, the Supreme
Court of Minnesota has stated:

It is now well settled, certainly in this state, that where a statute
or municipal ordinance imposes upon any person a specific duty
for the protection or benefit of others, if he neglects to perform
that duty he is liable to those for whose protection or benefit it
was imposed for any injuries of the character which the statute
or ordinance was designated to prevent, and which were proxi-
mately produced by such neglect.?

In light of the Minnesota holding, the three questions which can be raised
from Wasserstein are: was there a statutory duty, at what point did the parole
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officer breach his statutory duty and was this the proximate cause of the
injury?

When the prisoner is placed on parole, the state places a statutory duty
on the parole officer to supervise him, and if the parolee violates any im-
portant conditions of his parole, the parole officer may issue a warrant for
retaking.® This statutory duty requires expedition by the parole board in
retaking a parolee when there is reasonable cause to believe that there has
been a violation of parole conditions.

It is generally recognized that courts regard paroles as an important and
effective technique in the rehabilitation of those who have been imprisoned.®
In Swan v. State,® the Maryland Court of Appeals concluded that a parolee is
not expected or required to achieve immediate perfection and that parole
officers should not search for unusual or irrelevant grounds to deprive the
parolee of his freedom. Thus, in dealing with parole violators, the parole
officer is caught in the dilemma of balancing the equities between the value
of the parole in accordance with the rehabilitative aspects with the safety of
the public. In Wasserstein, the court ruled that being truant was a major
violation which warranted the retaking of the youth.

Concerning the issue of proximate cause, the court in Wasserstein anal-
ogized to Daggett v. Keshner,'® where the court recognized the practical con-
nection between the illegal sale of gasoline and a subsequent explosion and
that but for the illegal sale the accident, in a realistic and recognizable sense,
would not have happened. In Daggeit and Wasserstein, the proximate cause
was established by the violation of a statute. In Wasserstein, if the violator of
the parole had been expeditiously incarcerated as the law requires, the sub-
sequent criminal act could not have happened.

Concerning the issue of foreseeability with regard to proximate cause, the
New York Court of Appeals has held that even if it was negligent to permit
the escape of a prisoner who had been assigned to minimum security farm
work as a privilege for a good record, the state could not have foresecen that
the escape of the prisoner would have resulted in injury, and, thus, the state
was not liable! In Wasserstein, the parole officer, by ordering the reincar-
ceration of the youth, found there was a reasonable likelihood of danger in
permitting the parolee to remain at large. Thus, the Wasserstein case can be
distinguished on the fact that the parole officer foresaw the danger.

8 N.Y. Correc. Laws § 216 (McKinney Supp. 1967) provides in part:

If the parole officer having charge of a paroled prisoner . . . shall have reasonable
cause to believe that such prisoner has lapsed, or is Pmbabl about to lapse, into
criminal ways or company, or has violated the conditions of his parole in any im-
portant respect, such parole officer shall report such fact to a member of the board
of parole or to any officer of the division of parole designated by such board, who
thereupon may issue a warrant for the retaking of such prisoner and for his tem-
porary detention or return to a designated prison.
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If the fact situation in Wasserstein were to arise in Iowa the result should
be similar. Iowa law provides that the parole board shall have the power to
establish and enforce rules and conditions under which paroles may be
granted.? In Towa when the prisoner is placed on parole he is under the
supervision of a director with assurance that there is a sufficient number of
parole agents to properly supervise all paroles.!® The state places a duty on the
parole agent to properly supervise the parolee and to make recommenda-
tions to the parole board for the revocation of a parole.!* Regarding revoca-
tion of paroles the Iowa Supreme Court has stated:

When the statutory provisions directing the board of parole
to make investigations and authorizing it to find a breach of its
rules and act to revoke the convict's parole in its discretion are
considered in their context, we think it clear, as a matter of
statutory construction, that the board was empowered to act
upon the information which it had received from the various
reports and investigations and to revoke the parole of the pris-
oner without a notice of hearing.1®
Upon a finding that the parole board should revoke a parole, an order of the
board of parole certified by its secretary is sufficient warrant for any peace
officer to take into custody or return to the penitentiary any parole violator.1®

Based on the duty imposed on the parole board to investigate, supervise
and revoke paroles, any violation without legal excuse of a statute which
prescribes care required under certain given conditions constitutes negligence
per sel” Upon finding that there was a breach of duty, it can generally be
said that the issue of proximate cause is for the jury.!® Although proximate
cause for the most part is a jury question, the Iowa Supreme Court has held
that proximate cause is the natural, continuous and direct cause from which
the injury follows and it is not necessary that this injury was foreseeable,1®

Based on the premise that there is a statutory duty imposed on the
parole board to investigate, supervise and revoke paroles, if an Iowa court
would find that the proximate cause of a claimant’s injury was established by
the violation of a statutory duty on the part of the parole board then that
court should follow the Wasserstein case holding the state liable in tort.

RoOBERT L.. STENANDER
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Res Ipsa Loquitux—PLAINTIFF NEED ONLY SHOW DEFENDANT TO EE IN CONTROL
OF INSTRUMENTALITY AT T1ME OF NEGLIGENT ACT IN ORDER TO AVAIL HIMSELF
OF REs Ipsa Loqurtur.—Boyer v. Iowa High School Athletic Ass'n (Iowa 1967).

Plaintiff, a paid spectator at a tournament basketball game under the
management, supervision and direction of defendant Iowa High School Ath-
letic Association, brought a negligence action for damages, relying on the
doctrine of res ipsa loguitur. The damages were sustained immediately after
the game when a section of collapsible bleachers, which were filled with
spectators, either folded back toward the wall or collapsed, throwing plaintiff
to the floor. The District Court entered judgment on a jury verdict for
plaintiff, and the association appealed on the grounds that it did not have
exclusive control over the bleachers sufficient to warrant a finding under the
doctrine of res ipsa loquitur. On appeal to the Iowa Supreme Court, Held,
affirmed. The exclusive control element necessary for the application of res
ipsa loquitur is satisfied where defendant had exclusive control of the in-
strumentality at the time of the negligent act, although not at the time of
injury. Boyer v. Iowa High School Athletic Association, —Iowd—, 152 N.W.2d
293 (1967).

Since its inception,* the doctrine of res ipsa loquitur? has burdened the
courts with several problems related to its scope and application. One such
problem has been the proper determination of the degree of control the de-
fendant must exercise over the instrumentality causing the injury.® The
origin of the problem stems from an English opinion by Chief Justice Erle
whose classical explanation stated that management of the injury producing
instrumentality must be under the control of defendant or his servant. The
control element became firmly embedded in American tort law when Dean
Wigmore included control at the time of the injury as part of his formula
for the application of res ipsa.5 However, as Dean Prosser has stated, “lu]n-
happily the proof of facts by facts is not capable of reduction to a formula;
it has an inconvenient habit of depending always upon the facts.”® For a
time the formula method was strictly adhered to, Dean Prosser to the contrary
notwithstanding, and resulted in some astounding applications of res ipsa.

1 Byrne v. Boadle, 2 H. & C. 722, 150 Eng, Rep. 299 (1863).

2 BLack's LAw DictioNary 1470 (4th ed. 1951). )

8 Prosser, Res Ipsa Loquitur in California, 87 Cavir. L. REv, 188, 196 (1949),

¢ “There must be reasonable evidence of negligence. But where the thing is shown to
be under the management of the defendant or his servants, and the accident is such that
in the ordinary course of things does not happen if those who have the management use
proper care, it affords reasonable evidence, in the absence of explanation by defendants,
that the accident arose from want of care” Scott v. London % St. Katherine Dacks Co.,
3 H. & C. 596, 159 Eng. Rep. 665, 667 (1865).
. 5 *“(2) Both inspection and user must have been at the time of the injury in control
of the party charged. (3) The injurious occurrence must have happened irrespective of any
voluntary action at the time by the party injured.” ]. WIGMORE, EVIDENCE § 2509 (lst ed.
1905).

‘)! Prosser, Res Ipsa Loguitur in California, 37 Cavrr. L. Rev. 183, 187 (1949).



