CONTRACTS OF POLITICAL SUBDIVISIONS IN
IOWA—PROCEDURE, DEFECTS, RECOVERY

The purpose of this article is to amalyze public contracting in Iowa
from the view point of (I) the statutory procedure for entering info con-
tracts; (II) the sources of defective public conitracts; and (III) recovery
under defeetive public contracts. The contracts with which this article
is concerned are those entered into by political subdivisions below the
state level, e.g., the contracts of counties, municipalities, townships, water
districts, levee and drainage distriets, and school districts.

Part I of this article represents a compilation of the Iowa statutes
and case material concerned with the procedure to be followed by political
subdivisions in entering into contracts. The procedure fo be followed by
any given political subdivision could also be affected by local ordinances
or regulations, but this factor is not discussed either from the view point
of scope or effect, because the content of these ordinances vary greatly
among the political subdivisions. The procedure discussed is that from
the time the governmental unit begins negotiations until the contract is
formed. The analytical approach is to determine if some kind of com-
petitive bidding system is required and if so to determine the components
of such a system as to notice, bid deposits, rejection of bids, awarding the
contract, and content and form of the contract.

Part II points out the various factors that make defective and may
invalidate a public contract. One of these factors, of course, is a failure
to follow the contracting procedure discussed in Part I; but a defective
contract may also result from a deviation in the governmental procedure
required to be followed before the contracting stage is reached, or from
a lack of official consent to the contract, or because one or more of the
individuals who are to act for the governmental unit in letting contracts
is personally infterested in a given contract.

Part III discusses the remedial devices available to the private party
who has entered into a public contract which is defective because of the
occurrence of one or more of the factors discussed in Part II. When
attempting to recover for a breach of a defective public contract on the
contract itself available arguments are ratification, estoppel, and waiver,
but it may be necessary to urge the state Legislature to pass a special act
curing the defect. If no remedy is available under the express contract,
perhaps recovery may be possible under an implied in fact or quasi-
contractual (implied in law) theory. A last ditch effort by one faced with
no other means of recouping his losses may be to reclaim any performance
under the defective contract. The right to keep what has been voluntarily
paid by the political subdivision under a defective contract may be treated
differently from the right to force the political subdivision to pay under =
defective contract.
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I. CONTRACTING PROCEDURE

General Provisions
coal?
public improvements3.

Cities and Towns
building
joint city and county?
docks
flood contrel
public improvements’s
public utility plants®
streets and sewers
generally”
cities over 125,0008
transit system
generally?
operation
urban renewal

Counties
bridgesi?
building
generallyil
joint city and eountyl?
hospitals
roads
farm to market!®
secondaryl
support of poor

Levee and Drainage Districtsts

Schools
salels
school housesl?
text books

Township
town hall

Water Districts

CHART!
Contracting procedures prescribed by Iowa CobpE (1958).

73.7
23.7

368.22
384.3(9)
395.6-.10
391A.15-.17,.19
397.16-.18

391.28-.33
417.50-.62

386B.9

Iowa Laws ch, 285, § 1 (1959)
403.8(2)
309.40-.41,.43
332.7-.8

368.22
347.13(2)
310.14
309.40-.41,.43
252.38
455.40-.44
297.23-.24
297.7
301.7-.8,.10-.11
360.5

357.14-.17

Footnotes for chart on P. b5,
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A, When Must Bids Be Taken

Public contracts do not have to be entered into by competitive bidding
unless an applicable statute provides for such a method.l? Even though the
governmental unit purports to use a competitive bidding system for letting
contracts, in the absence of a statute reéquiring such procedure it is not
bound to enter into the contraect on such a basis.}?

In those instances where the statutory requirement of competitive
bidding is not absclute but depends upon the amount of money involved,
the Court will not allow this requirement to be avoided by dividing what
is one project into several smaller contracts.20

In only three instances does the statutory language specifically demand

1Tt should be noted that this chart does not cover sll possible contracting situations, for in
several areas (either as to particular subject matier or as to garticu.lar subdivisions) there
either is no statutory procedure cgvern.mg‘ the negotiation and formation of contracts, for
example Soil Conservation Distri Iowa CopE ch. 467TA (1858), or the statutmgo“rocedure
to be followed is that used in another area, for example Sanitary Districts, Iowa

1958) !procedure io be governed by chaplers 391 and 301A),

AE cable © when annual consumption exceeds $: These provisions are not ap-
pHea A 73t° muni pal public utilities, school townships, and Tural independent districts. Iowa

'Applicable only when pub]ic tnprorvement is to cost $5,000 or more. “Public improvement™
is uged here to mean ing or other construction work to be paild for in whole or in
part by use of funds % an{ mu.nlc alities”. Jowa Cope § 231 (1958). Purchagse and in-
stallation of machinery is a “public improvement”. Johnston v. City of Stuart, 226 N.W.
164 (Iowa 1920). Note that this provision alpgllee on? when there hag been an appeel and
an accompanying certification of the appeal board ohngon v. Town of Remsen, 215 Iowa
1033, 247 N.W. 552 (1933).

4Applica'ble only when expenditure involved is $5,000 or more,
h;ﬁ]ngerm ‘public unprovernent" includes seweﬁs, draina, eﬁ.liChmty els andc‘h leveesd streetalks, strﬁet

] sewage ping, ts, underground u connections, sidewalks, water
works and ] liow.\ Ctxm § BBIA 1;4) (1859).

L] Applicable only when cost iz $5, or more. and only when the contract 1s to be pald for
by earnings. The term “plant” incflud distribution equipment, wires and transmission lines
garqenz vﬁ_h‘evrfzgot be(Ing ‘:))uﬂt in conjunction with a plant. Foor v. Town of Duncombe, 231 Iowa

"!'or alternative see Public Improvements, note 5 supra. For definitions see

Iowa ConE g 391 1 (1958). This section was amended in 1959 to include sldewalks. Iowa Laws
ch. 288 i The competitive bidd| provislons provided for by this chapter are also
to contra s for extension of wa er mains co more than §2,600. Jowa Copr §
401.8 (1958). ‘“The clty may oil, and gravel, shale or oride the strests without letting
a eontract therefore,™ I'JWA ConE § 391.29 1958) ; .Tackson v. Clty of Creston, 206 Towa 244, 220
N.W. 92 (1928) (coatin% ch thick is not oil). one time the Court took the positlon
that the competitive bi dlng provisions of section 391 31 were only applicable if the contract
was to be paid for by assessments. Dunn v Sioux C%y owa SOB 221 N.W. 571 (1928):
City of Des Molnes v. Horrabin, 204 Iowa 68 887 (1027) 1@c:nsitiv:m has been
abandoned. Johnsorn County Sav. Bank v, Ci‘ty d Creston 212 Iowa 92 W. 705 {1931).

# Note that all matters not covered by special provisions for citles over 125 000 are poverned

%eneral provisions applicable fo all cities towns. Iowa CobE § 417.70 (1958) See Iowa
§ 301.28-.33, 391A_ 15-.17, 391A 19 (1958) :Eo i:pliceb]e general provisions

® Mandatory o when the expense will

1 Mandatory only when enf-lneers est:mate exceeds $5,000, but not applicable to surfacing
materiala obtalned from loc ita or uerries

1 Applicable only when probable ecost will exceed $2,000,

12 Applicable only when contract inveolves e enditure of $5,000 or more.

:gpphc%blfoonly if estimated cost exceeds’g

ee note 10, supra.

15 The provisions appliceble to original construction aj to any subsequent change only if

it mvolves $5,000 or more. Iowa Coor § 455 .73 (1958). Sl =eq =
lies only to ind dent districta o:ed wholly or in part of a special charter elty
or more population. Towa Copr § 29'1 16858).
”Agglicable %y when cost exceeds 2, emer, e{ repairs are needed the competi-
tive bidding provisions do not apply. Iowe Cone! 2078
WPDunn v. City of Sioux Cify, 206 Towa 908, 221 NW 571 (1928); City of Des Moines v.
Horrabin, 204 Towa 683, 215 N, '967 (1927); Lee v. City of Ames, 188 Iowa 1342, 208 N.W. 790
51925) (in the abaence of some controlling statute, fraud or bad faith, the method of chosing
e with whom they will contract with is u to the mdi\dd governmenta.l
Poor v, Town Of Duneombe. 231 Towa 807, 3 N, % Johnston v. t’uart
228 NW 164 (Iowa 1929). For statutes requiﬂng the taking of bids see chart pages 54-55
1* Lee v, City of Ames, suprd note 18.
= Horrabin Paving Co. v. C1ty of Creston, 221 Towa 1237 262 N.W. 480 (1926) ; Johnson County

Sav. Bank v. City of Cresto 212 Towa 929 231 NW 05 (1930): State of Iowa v. Garretson,
207 Jowa 627, 223 NW. ﬁ[ );_see Iowa CooE § SBEB.B (2958) (specifically provides that
transit syatem contr not be divided mtn parts for purpose of avoiding the biddin,
requirements and such dtvided contracts will be void), But see Carllocn v. City of Marshal

town, 212 Iowa 373, 238 N.W. 421 (1931) (held t0 be a day to day arrangement, each day
costing less than statutory amount).
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sealed bids;?! however, in most of the remajning competitive bidding situa-
tions the statutory language, although not specifically requiring the contract
to be let by sealed bids, seems to assume that the bids will be sealed.2?
There are no Iowa cases to indicate the Court’s approach to a situation
where, although the statute requires bids, it neither expressly or by
implication requires the bids to be sealed. The Court could easily take the
position that, since in the absence of such a resiriction the political sub-
.division could contract without bids of any kind,?® the available methods
of choosing contractors should be limited only by the language, expressed
or implied, of the statute. However the Court could also reason that the
purpose of requiring competitive bids would be defeated unless the bids
‘are sealed.

B. Notice
1. Contents Of Notice

With varying degrees of detail, individual statutes in most instances
prescribe the contents of the notice that must be given to prospective
bidders.2¢ The most common provision, and many times the only one,
is a requirement of some statement in the notice as to the time and place
bids will be received and acted upon.?8 Illustrative of the most exacting
provisions is the notice prescribed for improvements contracted for under
the provisions of chapter 391A of the Jowa Code.28

In determining the sufficiency of the contents of a notice, plans and
specifications?? or proposed form of contract?® on file are considered part
of the advertisement itself if sufficient reference is made in the advertise-
ment to them.2? The plans referred to must not be so general3? or indefinite3l
that they do not reveal the required information, but the law does not
require the proposals to be complete in all details;3* for the office of the

o Towa Cope §§ 386B.9, 39131, 305.7 (1958). Under sectlon 386B.9 all bids are void if there
is a premature disclosure.

= fowa Cope §§ 73.7, 252.38, 309.43, 384.3(0), 3D1A.18, 417.51 (1958). In section 391A.16 the
language is so strong, “the notice to bidders ghall sfate . . . the time and place for filing
sealed proposals,” that this could actually be considered an express recﬁirement. In the
other sections the implication of a requirement of sealed bids is derived from provisions as
to the opening of the bids. Whether statutes require bids to be sealed or not, if sealed
1()33;8 )are used their confents are not to be divulged by any public official. Iowa Cope § 723

2 See note 18 suprd.

2 See chart pages 54-55.

% E.g., Iowa Cope § 332.8 (1958)

#Jowa CopE & 391A.16(1) (1958) provides; “the notice to bidders shall state: ](ft) the time
and place for filing sealed proposals. {b) the time and place such proposals will be opened
and considered by the council. (c) the general nature and approximate extent of the work.
(d) when the work shall be commenced and when it shall be completed. (e) the terms and
method of payment. (f) that each bidder shell accompany his bid with a cashier’s or certi-
fied check as security.” i 3 .

7 In several instances, there ig a statutory reqguirement that plans and specifications be on file
before soliciting any bids. Iowa Coom §§ 332.8, 357,14, 384.3(9), 391A.15 (1858), The plang and
specifications need not be filed until actua needed for the gurpose of securing bids. City
of Bloomfleld v. Standley, 174 Iowa 114, 156 N.W. 307 (1918). .The requirement of fling
can be fulfilled by actual notice to the bidders. See Wigodsky v. Town of Holstein, 195 Iowa
910, 192 N.W, 916 (1923). )

= Only when contracting under chapter 391A is there & statutory requirement of filing a
proposed form of contract before golicitations of bids. Iowa CopE § 391A.15 (1058). ’ .

wpfiller v. Town of Milford, 224 Iowa 753, 276 N.W. 826 (1937) (proposed form of contract);
Vowles v. Town of Kenwood Park, 198 Iowa 517, 180 N.W. 1008 (1924); Dubbert v. City of
Cedar Falls, 149 Towa 489, 128 N.W. 847 (19810); Fullerton v. City Des Moines, 147 Iowa 254
196 N.W.. 159 (1910% (at least in absence of fraud or timely objection); Arncld v. City of Fort
SDS?) &,9%)11 Towa 152, B2 N.W. 495 (1900}; Jeneny v. City of Des Moines, 103 Iowa 347, 72 N.W.

% Bennett v. City of Emmetsburg, 138 Iowa 67, 115 N,W. 582 (1808) glans covering whole
city are too general in relation to gro:ect which encompasses only a part).

( ';- orthwestern Light & Power Co. v. Town of Grundy Center, 220 Iowa 108, 261 N.W. 604

1

35) .
”P)ennington v. Town of Sumher, 222 Iowa 1005, 270 N.W. 629 (1936).
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notice is to appraise the public and persons interested of the general
character of the project, and to give opportunity for investigation.’® Thus
the detail is sufficient if a reasonable person reading them would have no
difficulty in understanding what is desired.’¢ Notwithstanding the above
rules there often is a litigable issue as to the sufficiency of any particular
notice in light of the information that an applicable statute requires to be
in that notice.3® There are no Iowa cases indicating the minimum content of
a notice to the prospective bidder absent any statutory direction.

If proposals are requested for “materials, products, supplies, provisions
and other needed articles to be purchased at public expense” by a political
subdivision, then the notice is required by statute to be made “in general
terms and by general specification and not by brand, tradename, or other
individual mark.,’#¢ Even though a particular contract is not within the
contemplation of this requirement, the proposals, including the plans and
specifications, must not be so specific as to cut off competition in those in-
stances where the statutes require competitive bidding.3” Yet no Jowa case has
gone so far as to promulgate a rule that would interfere with the use of
patented and like articles by governmental units.38 The Court does not
limit its disapproval merely to ‘“too detailed specification”, but frowns
upon any requirement that unduly limifs competition and thus defeats
the purpose of requiring competitive bidding,3® such purpose being to aid
the public contracting unit to get the best bargain for the least money.40
Not every limitation narrowing the field of possible bidders is considered
{0 be an illegal restriction on bidding, but only those which are unreasonable
in light of the above stated purpose of competitive bidding.#1 All proposals

#Royal v. City of Des Moines, 185 Iowa 23, 191 N.W. 377 (1923).
& Brutsche v. Coon Rapids, 223 Jowa 487, 272 N.W, 624 (1937); see Arnold v. City of Fort
Dodﬁ. 111 Iowa 152, B2 W. 4856 (1800); Jenney V. City of Dea :K{omes. 103 Iowa 347, 72 N.W.

ﬁPenm v. Town of Sumner, 222 Iowa 10056, 270 I.W. 629 (1936) (method of payment);
Royal v. City of Des Moines, 195 Iowa 23, 191 N.W. 377 (1923) (extent of work and terms of
payment); Dubbert v. Ci of Cedar Falls 149 Towa 489, 128 N.W. 847 (1910) (terms of pay-
ment and when work 5 be commenced and completed): Be!met.t v._City of Emmets]

138 Iowa 67 115 NW 582 (1908) (extent of work); Owens v. Cxé%r of Marion, 127 Iowa 46
108 N.W. 88l Polk v, McCartney. 104 Towa 567, 7 aNW 10 (msa) (extent of work):
‘Windsor v. Ci Des Moines, 101 Iowa 343, 70 N.W. 2 189:& Coggeshall v. City of Des
Moines, T8 Iowa 235, 41 N.W, 61& (1889) (material to be i

#Jowa Cope §§ 73.1-.3 (1958). This section has been held not to apply to construction of
municipal waterworks even though incidental thereto is the purchase of machinery. Keokuk
Water Works Co. v. City of Keolkuk, 224 Towa 718, 277 N W. 29 (1938) t$:1.11e Court also relied on

fact that the contract waas payabla from ea.rn.ing General opinion
chnracter‘.lzed thie zection “as not intended to be so liter ly construed that articles of a tech-
nical or professional nature known only by 2 hrand or trade name could not be so desig-
nated in Reguisitions” 1928 Towa Or. ATry, GeEn. 199, .

% Brutsche v. Coon Raplds, 223 Towa 4,87 272 NW 624 (1937).

8 Feokuk Water Works Co. v, City of Keokuk, 224 [owa TI8, 277 N.W. 251 5:1938) {(named
articles were followed by the term “or egual” and in addition the Court found that there was
no evidence that thesge i 5 wera not available to all bidders); Hofflman v. City of Muscatine,
212 Iowa 867, 232 N.‘W 430 (1931) (fact that one of four slternative materials is patented does
not u.nlawtuili limit tlon); Saunders v. City of Tows City, 134 Iowa 132, 111 N.W. 529
(1907) (must be comj eti only where competition is possible

#Jowa Elec. Co. v. Town of Cascade, 227 Towa 480, 288 N.W. &3 (1939) (dicta) (upheld mini-
mum wage limitation necessary to get iederal aid).

# Jowa Elee. Co. v. Town of Cascade, supra note 39; Iowa Elec. Light & Power Co. v. Grand
Junetion, 216 Jowa 1301, 260 N.W. 136 (1933) see Welss v. Town of Woodbine, 228 Iowa 1, 239
NW. 469 (1940) (fo obtain the most reasona) economical, and practieal price); Atkinson v,
City of Webster City, 177 Iowa 659, 168 N.W. 4'13 (1916) (to curh favoritism, corruption, im-
provldence. and extravagance),

a Unlowful lEimitations: Weiss v. Town of Woodbine, 228 Towa 1, 2890 N.W, 469, 25 JTowa
L. Rev, 828 (1940) (cumulative eﬂ’ect of three factors: (1) must bid on whole %ro:]ect (2) must
take revenue bonds in paymen (3} must advance clty 8000 00}. iver v. Keokuk
Sav. Bank, 128 Iowa 691, 102 NW G542 ; L limatati Interstate Power Co. v,
Town of MeGregor, 230 Yowa 43, 208 N. 770 (1949) (no a.rate proposals on labor and

materials); Welss v. Town of Woodbine, 8, 205 N.W. 873 (1941) (tnke revenue
bonds in payment] Towa Elec. Co. v. T’own of Cascade. 227 Iowa 480, 288 633 (1839)
{minimum wages).
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for materials, products, etc., to be purchased at public expense must contain
a specific paragraph as set out in section 73.2, 1958 Code of Iowa, which in
effect informs the bidder that preference will be given to Iowa products
and coal.

2. Publication

With a few exceptions, each statutorily prescribed competitive bidding
situation includes a provision describing the method of notifying prospeective
bidders.#2 The universally prescribed conduit is a newspaper4® If the
governmental unit involved is a county,* school district,¥ water district,
or levee and drainage district,% the advertisement is to be in a newspaper
published in the county involved.!” If a city or town is involved, some.
statutes require the newspaper to be one published in that particular
municipality’® while under the remaining statutes it is sufficient if the
newspaper is one of general eirculation within that municipality.4® With a
single exception,’ the statutes prescribing the length of publication require
publication once each week for two consecutive weeks.5? The second
publication must be on the same day of the week as the first publication.5?
' Only a few of the statutorily prescribed competitive bidding situations
set any definite time schedule for receiving bids, and in those instances
where the statute prescribes a definite period before the bidding closes,
such a period is measured from the publication of the notice and varies.
according to the particular statute—the range being from seven to thirty
days.58

C. Bid Deposit

Statutes requiring that a deposit accompany each bid are found only
in those situations involving cities or towns.® The required deposit varies

4 See chart pages 54-55. i
12 However lowa Copr § 391.31 (1858) (municipal streets and sewers) provides that when

there is no newspaper published within the elty, notice is to be given postin% in three
gublic places within the city. For definition of “newspaper”, see Iowa Cooe § 618.3 (1938).
he newspaper must be one published wholly in the English language. Iowa Copk § 618.1

1958).

(ﬂWith the exception of a county building the ﬂ}:robable cost of which exceeds $2,000.00,
?’];:?5?7 Jixi:;:%ge)a must be published in all the official newspapers of that eounty. Iowa CobE

45 With the exceptlon of independent school districts Wholtlg or partly composed of a special
charter city of over 50,000 when selling its groperty, where the newspaper rmust be ocne having
genersal circulation In that district. Iowa Cope §§ 207.22-23 (1858).

4 However, if the estimated cost of the levee and drainage disirict Improvement exceeds
$15,000.00, in addition to the normal publication the notice must be published for two
consecutive weeks in a contractors’ journal of general circulation, Iowa Cope § 455.40 (1953).

47 See chart pages §4-55. o

18 Jowa CobE §§ 301.31, 395.7 (1958). In the case of public improvements under chapter 381A
the newspaper must be one that is “published in and having general circulatlon in_ such
municipality,” unless there is none so published, then a newspaper having general circulation
therein is sufficient, Iowa CopE §§ 391A.16, 618.1¢ 51958;.

19 Towa Cope §§ 384,3(9), 386B,9, 397.16, 403.8(2) (1958). In the case of public utility plants
under chapter 397, the {.\ublicatmn must also be in some newspaper of general circulation in
Towa. Jowa CopE § 387.16 (1968).

# County building contracts where probable cost exceeds $2,000.00 require publication for
three weeks. Iowa CooE § 332.7 (1958).

#1 See chart pages 54-55.

52 Jowa Cope § 618.9 (1958).

8 See chart pages 54-55. .

s Jf more than one publication is required, the time i measured from the last of the
publications, Comstock v. City of Eagle Grove, 133 Jowa 589, 111 N.W. b1 (1807), in the
abgence of contr; statutorz direction, ' .

85 30 days: Iowa  §§ 384.3(9), 397.16, 403.8(2) (1958); 15 days:r Towa Cope §§ 78.7, 591.31
(1958); 14 days: Tows Cope§ 207.24 (1958); 12 days: Towa Conx § 391A.16 (1958); 10 days: Towa
Cope § 386B.9 (1858); 7 days Iowa E §357.14 (1958).

8 See chart page 54. It should be noted that the amount of the deFosit is for the benefit
of the governmental unit and a bidder cannot set up as a defense that the city rggujred less
?iléaﬁ stéllei s(tda};utte) demanded. Tony Amodeo Co. v. Town of Woodward, 192 JTowa 5§35, 185 N.W.

cta).
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from five to ten percent of either the amount of the bid or estimated cost57
with the exception of those situations where the amount of deposit is left
to the discretion of the contracting unit.5 The statutorily prescribed form
of the deposit is usually that of a certified check.®

These statutes leave two questions unanswered. First, is the purpose
of the bid deposit to protect against a withdrawal of the bid before the
political unit can act upon it or is the deposit merely security that if his
bid is accepted, the bidder will enter into a formal contiract and give the
required performance bond? Generally the statutory language suggesis
that it iz not the purpose of these deposits to give any protection until
the bid has been accepted.’® Secondly, the statutes do not give any clear
answer as to what is to happen to the deposit of the successful bidder
if he, without legal excuse, fails to enter into a formal contract or give a
sufficient bond.8? In light of the general policy against implying forfeituresf?
it would be improbable that the courts would find an implication of a
forfeiture of the deposit in excess of actual damages arising from the mere
fact that these statutes prescribe deposits or from the fact that the parties
themselves required a deposit.8® If the parties expressly provide for a
forfeiture of the deposit without statutory authorization, then there is the
classical problem of “penalty versus liquidated damages.”84

D, Awarding The Contract
1. Rejection of Bids

In most instances the statutes provide that the contracting unit may
reject any or all bids.®® However, even in the absence of such statutes, a
governmental unit may abandon its intention to enter into a contraet and
rescind what action it has taken, unless other parties have valid and en-
forceable contract rights.8 This position is further strengthened by the
rule that a governmental unit cannot enter into a contract that it will in
the future exercise its discretion in a certain way.t” Even in the absence
of the above considerations, when competitive bidding is required and
only one bid has been submitted, this bid can rightfully be rejected.®

1%0\!5’1\ Cooe §§ 357,14 (5% of bid), 391.32 (10% of bid), 3#1A.16 (5-10% of engineer's estimate)

{ 0
‘= Jowa ConE. EJSBBBQ 3958 (1958).
"Onli%mexc‘? ns are Iowa Cobx !l 386B.9, 39132 (1858) whlch provide for nn alternative
in the & cashier's check, and section 3863 .9 also perinits a cash
o of Cedar Raplds Lumber Co. v. Fisher, 128 Jowa 232, 108 N.W. 585, ( ) (by implication)
(alternative holding) (no statutory requitement of deposit involved).
2 The emﬂe exception is Towa CobE § ssm 17 (1858) (amount Tetained as lguidated
though the low bidder at the first bid opening refused to enter into a contract,
'man v. City of Muscatine, 212 Yowa 867 232 N.W. 430 (1931), the record does not md:cnte
a.ny forfelture his depoait. However, the successful bidder, at the second bid
whose qualifications were at issue in the csse, submitted a bid {dentical in emount to hat of
the low bid at the first opening
% See enerally McCLINTOCK, Equrn § 83 (2d ed. 1948).
& CF, ar Rapids Lumber Co. v. Fisher, 12.9 Iowa 332, 105 N.W. (1906) (alternative
holding) ( only the difference betw: en defaulter’s bid and the next highest bid).
o See generally 5 Comremv, ConTrRacts §§ 1054-1075 (1950) Hudson, Contracts in Iowa Revis ted
—Performance, Breach a.nd Remedies, § DRaxE L Bﬂ 82 (1960).
% See chart pages 54~
o Erickgon v. City of Cedar Rapids, 183 Jowa 109, 186 N,W. 46 (1921). In addition, the body
having the power to contract has diseretion to select which of alternative roposéﬁ methods,
plans or improvements ghall be contracted for, and to reject bids on other aliernatives. Husson
v, City of Oskalooss, 240 Iowa 681, 37 N.W. 2d 310 (1549); Collins v. City of Keokuk 147 Iowa
233, 124 N.W. 601 (1910); Swan v. City of Indianola, 142 Towa 731, 121 N.W. 547 (1809).
® Stewart v. City of Cou.ncll Blufis, 50 Iowa 668 (1879) Conf.'ra, "Tuttie Bros. & Bruce V. City

of Cedar Rapids, 176 Fed. sth Cir. 1 J.Dgs (alggx decigion),
8 Vincent v, I.lll: 116 Iowa 83 N.W. 838 ) (alternative holding). However the gole
bid can be accepted Dubbert v. City of Cedar Fallg, 140 Towa 489, 128 N.W, 947 (1910);

a Brick & Constr. Co. v, Ainley, 109 Iowa 386, 80 N.W. 510 (1399).
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2. Interpretation of Bids

It is firtmly established that, unless a bid substantially corresponds with
the advertised notice, it is not a bid at all.8? Mere irregularities or surplusage
will not justify the rejection of a bid™ or, at least, this irregularity can be
waived by the public contracting unit.”™® Although a bid will,” when
ambiguous, be construed most strongly against the bidder in the light of
the surrounding circumstances,’? a bidder can assume that the governmental
unit will give his bid a valid and binding interpretation rather than one
that will render it a farce.’”® It should also be noted that the statutory rule
that writing econtrols over printing applies to bids.™

3. To Whom is the Contract to be Awarded

The individual statutes requiring competitive bidding, with the excep-
tion of those concerning farm-to-market and secondary roads™ and those
cases where advertising for bids is required solely because of chapter 23,
of the Iowa Code™ prescribe the party to whom the contract is to be
awarded.”” Farm-to-market and secondary roads contracts ~are covered
by a general statute prescribing various factors to be considered in award-
ing the contract without regard as to whether competitive bidding is re-
quired.” The most frequent test of qualification is the “lowest responsible
bidder”, with the “lowest bidder” next in frequency.” In determining the
element of “responsibility” of the bidder the decision cannot be: purely
arbitrary.®? The lowest price is not in every instance a controlling factor8!
and, in the absence of a controlling standard as to- whom the contract
is to-be awarded, the contract doesn’t have to be let fo the “lowest bidder”
or even to a bidder;#2 however there must be some reasonable basis for
rejecting the lowest bidder.58 '

The amount of the bid in relation to the estimated cost is generally not
a controlling fact in awarding the contract84 except to the extent that it

% Jowa-Nebraska Light & Power Co. v. City of Villisca, 220 Towa 238, 261 N.W. 423 (1935).
'Urbany v. City of Carroll, 176 Iowa 217, 157 N.W. 852 (1916).
™ North View Land Co. v. Clty of Cedar Rapids, 185 lowa '1032, 160 N.W. 644 (1918); Mﬂler

City of Oelwein, 166 Iowa 706, 136 N.W. 1045 (1912). The surglusage rule announced in
‘I:hese cases is not applicable wl'::en the nonresponsiveness is the resuilt of contradiction.
Urbany v, City of Carroll, suprga note 69,

7 Interstate Power Co. v. Town of McGregor, 230 Iowa 42, 296 N.W. 770 {1941}

™ James Horrabin & Co. v, Cl oi Des Moines, 195 Jowa 712 190 N.W. (1923]. P

B Miller v. City of Oelwein, Towa 706, 136 N, W. 1045 (1912). see Wigods Town of
Holstein, 195 Iowa 910 192 NW 916 (1923) (can ignore obvious mistake and 1:reat bid as it
r was intended fo be).

v. City of Carroll, 178 Towa 217, 157 N.W. 852 (19186).

'f’Io opE §§ 309.40, 310 14 (1958).

il IOWA CopE § 23.7 SL

T See chart pages b -55

7B Jowa CopE § 3141 (1958) (price, eguipment, financial responsibility and experience),

™ Jowa Copr § 301.31, 391A,17, 395.7 (1958) (“lowest bidder”}. r tests used are "best
bid”, Towa Cobe § 207.23 (1958); “best interests of the municipall Iow.\ CoDR § 397.18 (1958),
Interstate Power Co. v. Town of MceGregor, 230 Iowa 42, 206 N.W. 770 (1941) (doesn't mean
lowest bidder or lowest responsibie bidder but those are things to be taken into conslderation),
“in the ublic inferest and in furtherance of the purposes of this chapter”, Iowa Cobe §

403 8(2
11)181' V. CIt'y of Des Moines, 143 Jowa 409, 122 N.W. 226 (1908) (union v. nonunion); see

1934 Towa Op, ATry. (GEN, 371 (home town versus out of town concern).

8 Miller v. City of Des Moines, supra note 80.

@ Inferstate Power Co, v, Town of MeGregor, 230 Iowa 42, 206 N.W. 770 (1941); Johmson
v. Town of Remsen, 215 Iowa 1033, 247 N.W. 552 (1933).

& See Poor v. Town of Du.ncombe, 23] Iowa 907, 2 N.W.2d 204 (1942) (aliernative holding)
[interpreting Towa Cope § 307.18 (1958)], Johnson v. Town of Remsen, supre note 82; Miller

v. City of Qelwein, 155 Iowa 706, 136 N.W, 1045 (1912),

“The onlg exception is contracts by Benefited Water Districts where the amount of the
?'l:gg ted bid can not exceed the estimated cost by more than 10%. Iowa Cope 8§ 357.15-.16
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effects the ability to levy an assessment to pay for the performance under the
contract.35

Since the awarding of the contract is considered discretionary even
when it must be exercised within the framework of a statutory description
such as the “lowest responsible bidder”,8 the decision as to who fits this
test, in the absence of fraud, is not subject to judicial review.87 Thus the
“lowest bidder” cannot by mandamus compel the govermmental unit to
award the contract to him,?® nor can the unsuccessful bidder recover damages
in the absence of fraud.s?

In awarding contracts involving purchase of “materials, products,
supplies, provisions and other articles purchased at public expense” or coal,
preference must be given to those bids based on “products and provisions
grown and coal produced” within JIowa when the cost is no higher and the
domestic products are found in marketable quantities of a quality suitable
for the use intended.?? Along this same vein all political subdivisions are
to give preference to those bidders who will use “lowa labor in the con-
structing or building of any public improvement or works.”?1

E. Performance Bonds

There is a mandatory general statutory requirement applicable to all
political subdivisions®® that contracts involving $1,000 or more for the con-
struction of “public improvements”? ghall be accompanied by a bond with
surety conditioned upon the performance of the contract and any other lawful
requirement.” The amount of the bond is to be fixed and approved by those
empowered to contract for the political subdivision 95

In addition to this overall requirement, several contracting situations
not meeting the above definition of “public improvement” provide for per-
formance bonds.?® A few other contracting situations apparenily within the
contemplation of the general statute are also covered by individual statutes

& For examfile. no assessment can be levied under chapter 391 which is more than 10%
in excess of the estimated cost of the improvement. Iowa Cobe §§ 391.20(5), 391.49 (1958).

8 Mortland v. Poweshiek County, 166 Iowa 720, 137 N.W. 1008 (1912) (alternative holding);
Vineent v. Ellis, 116 Towa 609, 88 N.W. 836 (1902) (alternative holding). '

o Cf., e.g., Husson v. Citgzof Oskaloosa, 240 Towa 681, 37 N.W.2d 310 (19409); Collins v. City
of Keokuk, 147 Jowa 233, 12¢ N.W. 601 (1910); Swan v. City of Indianocla, 142 Iowa 731, 121
N.W. 547 (1909).

% Vincent v. Ellis, 116 Iowa 609, 88 N.W. 836 (1902) (alternative hoclding).

8 Mortland v. Poweshiek County, 156 Iowa 720, 137 N.W. 1009 (1912) (alternative holding).
It should be noted that even though the unsucceasful bidder has no remedy, the landowners
or taxpayers are not remediless. See cases cited note 138 infra. ;

®wJowa Cope §§ 73.1-2,6 (1958). The original act J)rovided for preference to be given to
products “produced, manufactured, compounded, made or grown in Iowa.” Iowa Laws ch. 27,
§ 1 (1927). Whether the amendment to its present form in effect excludes from the operation
of the domestic preference law all Iowa products manufactured and compounded but not

wit within the state has not been judicially determined. These provisions do not apilgr
rchase of machinery incidental 1o the construction of a self-liquidating waterworks,
Ke&tlk. Water Works Co. v. City of Keokuk, 224 Towa 718, 277 N.W. 201 (1938) (relied not
only on technical definitlon of items within meaning of “materials, products, suptp]ies.
provisiong” but also that payment was to be out of earnings and therefore was not tc be
purchased "at public expense”).

% Jowa Cong § 73.3 (1958) (doesn't appgg to road or highway coniracte). It should be noted
that coniracts within the contemplation of this section must contain a provision that preference
will be given to Iowa Labor.

" Jowa Cope § 573.1(1) (1958).

% ¢ Public jmprovement’ is one, the cost of which is cpayable from faxes or other funds
under the control of the public corporation. . .. Iowa CopE § 573.1(2) %1958).

“Consiruction” also means repair and alieration. Iowa Conx § 573.1(3) (1958).

% Jowa Coom ! 573.2-.3 9%15958) f

% Jowa Coor § 573.56 (1958). .

Mlowa Cope §§ 252.38 (coniracts for support of poor), 25239 (contracts for medical and
dental service for poor), 301.11 (text books and supplies) (1958),
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which specifically require performance bonds without regard to the $1,000
limitation of the general statute.®?

F. The Public Contract
1. Form

Some of the statutes requiring competitive bidding also require that the
contract be written.?? In addition, in the case of secondary and farm-to-
market roads a general statute requires the contract {o be written without
regard o any requirements of competitive bidding. There are several in-
stances where, although there is no express requirement of written contracts,
the statutorily prescribed system for entering into contracts might by implica-
tion be construed as requiring the contract to be in writing because the statute
talks in terms of written confracts.100 But in the absence of a statute limiting
contracting to a prescribed form or a conflict with the Statute of Fraudsi
a governmental unit can contract verballyl02 or by factual implicationl®® the
same as any private individual.

2. When Formed

The answer to the question of when does the preliminary procedure
end and the binding contract begin is found in the general contract law of
offer-acceptance and intention of the parties.!® However in those cases
where the statutes require the contract to be written,106 for the Court to
hold that there is a valid contract before it it reduced to writing would be
inconsistent with the position the Court might later have to take if this
requirement were never fulfilled.’’¢ There appears to be no definite pattern
of reaction by the Iowa Court to the factor that, in the absence of a statufory
requirement, the parties themselves have contemplated that the bidding
process shall be followed by a formal written contract,107

3. Contents—Variance from Notice to Bidders
If competitive bidding is required, the contract as entered into must

W Iowa Cone §§ 3141 (thhwnys) 357.17 (water districts r uire 100% of the contract price.)
39133 (street and sewers), 391A.19 (public improvement %slines of streets and sewers,
395.10 (food control), 455.43 (levee and drainage improvem 1958).

% Jowa Cooe §§ 73.7, 44 (1858).

& Towa CoDE 3141’ {195

1% Jowa Cobg §§ 301.28, 391A 17, 395.7-.8 (1958).

mIow.n Cope § 622.32 ( g958).

w2 Puntz v. Ames Ce:}-lsit:ruy Ass'n 192 Iowa 1341, 186 N.W. 443 (1922); Bellmeyer V.
Independent Dist. of Ma town, 44 Iowa G684 (187 I Duncombe v. City of Ft. Dodge, 38
%owa ggé ((11:?;0;) Baker v. Johnson County, 33 Iowa 151 (1871); City of Indianola v. Jones, 20
owa

08 Carlson v, City of Marshalltown, 212 Towa 373, 236 N.W. 421 (1931); City of Davenport
V. Peoria Marine & Fire Ins. Co., 17 Iowa 276 . (1864)

-: oy

0 See Pennington v, Town of er, 222 Jowa 1005 270 N.W. 629 (1938) (acceptance of bid
forms binding contract); Capital City Brick & Pipe v. City of Dee Moines, 152 Iowa 354,
132 N.W. 188 (1811) (no acceptance until counecil approved the form and contenis of the

sed contract and the contractor’s bond); Ketterman v. City of Ida Grove, 120 N.W, 641
(Iowa 1508) (bid wag phased in alternatives; ‘held acceptance of such a bid does not form a
contract); Cedar Rap: Lumber Co. v. Fisher, 129 Iowa 332, 106 N. 585 (1806) (alternative
hold ) (hefore there iz a bindin, contract acceptance must be communicated to the
bidder): Marion Water Co. v. City of Marion, 121 Iowa 308, 96 N.W. 833 (1803) (resolution to
effect fhat a certain proposed coniract should be closed 1z not an acceptance); Starr & Rand v.
Board of Supervisors of Des Moines County, 22 Iowa 491 67) (authorizatlon of electorate
is not an acceptance). See generally Hudson, Contracts in Iowa. Revisited—Offer and Accept-
ance, 8 Draxz L. Rev. 91 (1959).

15 See notes 08-100 supra.

%8 Qe part II C Deviation m Required Procedure in Leiting the Contract, infra o.. .

1 Compare Clty of Fort Madison v. Moore, 100 Iowa 478, 80 N.W. 527 (1300) (contract :Eormed
by acceptance of bid notw1thstandu;§ advertisement. provided for a formal instrument),
with Weitz v. Independent District of Des Moines, 79 Iowa 423, 4¢ N.W. 866 (1800) (alternative
‘holding) (contract was not formed by acceptance of bid becauge there wag an agreement
that contract should be reduced to writing).
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correspond substantially with the advertisement for bids and if it fails to
do so, such a contract is treated the same as if all the provisions for compe-
titive bidding had been ignored b initio, and is invalid.198 The wvariance
contemplated by this rule is from the total picture painted by the notice,
which includes the actual advertisement, and the plans, specifications, and
proposed form of contract!®® and is not to be measured by the proposed form
of contract alone, !0 or by the plans alone.lll! On a few occasions the Court
has indicated the above rule applies only when the contract materially de-
viates from the notice in a manner beneficial to the contractor.l2 It has been
said that if only one bid is submitted the matter of variance cannot be raised,
because there could be no question of stifling competition.118

If the variance was inserted into the contract unintentionally, then the
contract is not invalidated but can be enforced as it was intended to read,
without going through the formal procedure of reformation.l4¢ Even if the
variance was intentionally inserted, if the variance is separable from the
contract ag it should have read to conform to the notice, the contract can be
enforced to the extent it conforms to the notice, in absence of fraud or bad
faith.116

II. SOURCES OF DEFECTIVE PUBLIC CONTRACTS

In addition to defective contracts resulting from the fact that the
political subdivision did not have the general power to contract in relation
to the subject matter, a factor which has been arbitrarily excluded from this
discussion, public contracts may be defective because of (a) a prohibited
interest in the contract, or (b) a deviation from required precontracting pro-
cedure, or (¢) a deviation from required procedure in letting the contract,
or (d) a lack of official consent. Each of thege situations will be discussed in
turn below.

At this time it should be noted that for purposes of recovery, defective
public confracts arising from the above four situations fall into two classes;

108 Greaves v, City of Villisca, 221 Jowa 776 2686 N.W. 808 D&l l N( in horse ower
requirements); Brutsche v, Town of Coon Rap 220 Towa 12! (1938) {
in time of commencement and completion and change in con ol of tes ; owa-Nebras
Light & Power Co. V. Clty of Villisca, 220 Jowa 238, 261 N.W. 423 (1935) (elimination of

11,000.00 in materiais to be fu.rmshed) Northwestern Light & Power Co. V. 'I‘own of Grundy
enter. 220 Iowa 108, 261 N.W, 604 (1935); Jowa Elec. Light & Power Co. v. Town of Grand

.'l'unction. 916 Tows 1301, 250 N.W. 138 (1953} (ch in price); Chicago, RI. & P, . V. Town
t, 208 Yowa 425 "293 N.W. 371 (1929) { tion of “eoat plua provision); hardson
ty of Denison, 169 Towa 428, 178 332 (1920) (decrease in thickness of cement);

Atkinson v, City of Webster City, 177 Iows. 659, 158 NW. 473 (19186) (substitutmg a more
expensive material); Capital City Brick & Pipe Co. v. City of es Moina, 127 N.W. (Iowa
1910); Hedge v. City f Des Moines, 141 Iowa 4, 119 NW 276 (1909); Osburn v, City of Lyons,
104 Iowa 160 'ra W. 650 (1887) (moving back compl etion date) Contra, Ot wa Brick &
Copstr. Alnley, 109 Iowa 385 80 N.W. (1899; (alternative holding) (additional
provision wou]d have been implied by law). Th.is rule is applied more before
performance than after. North View Land Co. v. City of Cedar Rapids, 185 Iowa 1033, 139
N.W, 644 (1918) (dicta); Hedge v. City of Des Moines, suprda. The question of variance cannot
be raised by the contractor or his bonding comp in an action upon the contract. American
Bonding v. City of Ottumwa, 137 Fed. 872 (8 Cir 1505).

W See notes 27-23 supra.
. mPoor v. Town of Duncombe, 231 Iowa 907, 2 N.W.2d 204 * 2!

m Interatate Power Co, v. Forest City, 225 Towa 490, 281 N. 20 (1938

mIowa-Nebraska Light & Power Co. City of Villisca, 220 T ., 2681 NW. (1935)
{dicta); H see In Re ABpeal of Mayden, 158 Iowa 157, 135 N.W, 571 (1912) Capltal Ci Bnck &
Pipe City of oines, 127 N.W. 66 (Towa 1910); Hedge v olnes, 141
INO‘# g 7311(91 1{ W. 276 (1908) (dicta). Contra, Atkinson v. City of Webster 1ty. 177 Iowa 659, 158

uz Ottumwa }Eh:lck & Constr Co. v Alnley, 109 Iowa 386, 80 N, W. 510 (1899) (dicta).

14 Pennington v. Town of Sumner, 222 swa. 1005, 270 .. 620 (1986); Fullerton v. City of

Iles Moines, 147 Iowa 254, 126 N W. 159 (1810).
1% North View Land Co. v. City of Cedar Rapids, 185 Jowa 1032, 169 N.W. 644 (1918); see

Gjellefald v. Hunt, 202 Towa 212, 210 N.W, 122 (1926).
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those where the power to contract has been withheld or where the contract
is prohibited by a statutory provision,!® and those where the power to
contract is present but has been exercised irregularly., The contracts of the
first class are considered unauthorized (ultra vires), and it is horn book law
that such coniracts are void.11? The contracts of the second class are charac-
terized as *irregular” and are ireated as being voidable.1l® The really difficult
question is whether defective public contracts resulting from a failure to
follow the prescribed statutory procedure [-(a) & (b) above] are o be treated
as unauthorized and void or merely irregular and voidable; as will be shown
in the discussion below, the Court has no all-inclusive solution to this
dilemma 112

A, Interest

A series of overlapping statutes provide that those who have the power
of decision shall not be directly or indirectly interested in certain speci-
fied contracts!?? or other indicated business transactions with the individual
governmental units they represent.i?l Although an indirect interest would
be sufficient under these statutes, there is a point at which an interest can
be too remote and incidental to be within the contemplation of such statutes.122
Even though these statutes do not limit the forbidden inierest to a financial
one,128 all the reported cases arising under these statutes have been concerned
with a personal financial interest.2?! In applying these statutes not only
must the interest be sufficient, but the interested party must be connected
in the required manner with the particular political subdivision contem-
plated by the statute,’28 and the contract must be of the type prohibited by

us Forrabin Paving Co v, City of Creston, 221 Towa 1237, 262 N.W. 480 (1936). Political sub--
divisions have only 1pcrwers expressly !.'an ted, powers implied from these Frante and powers
egsential to the dec ared pur% ir creation. & g, Central Statu E Co v. Town of
Randall, 230 Towa 3786, 804 1941) Iowa Elee. Co. v. Town of C 227 Iowa 480,
288 N.W. 633 (1839); Brooks Town of Brook lyn, 146 Jowa 138, 124 NW 868 (1910) City of
Keokuk v Scroggs. 39 Iowa 447 (13 )
mE% rooks v. Town of Brook note 118; Cedar Rapids Water Co, v. City of
?ngixé ?ﬁd l%gsgwa 234, 01 N.W. 1031 (19 , See aleo 10 MCQUILLIN, MUNICIPAL CORPORATIONS
15 If the contract is irregular, then while executory it is subject to rescission either party
and its performance is enjoinable at the ur%n‘%,of disgruntle taxpayers or landowners. E.g.,
Miller v. City of Oelwein, 155 Towa '1'06 136 1045 (1912); Diver v. Keokuk Sav. Bank, 126
Towa 691, 102 N.W. 542 (1905) (dicta). Weiss v. Town of Woodbine, 228 Towa 1, 289 IN.W. 469
(1940). it should be noted that a taxpayer has standing without any showing that hig taxes
wﬂl be increased. Miller v. City of Des Moines, 143 Yowa 409, 122 N.W. 228 (1
w9 The ¢laggie theoretical approach is that mere deviation from the zp bed procedure
does not make an act ultra vires, 10 McQUILLIN, op. cil. supra note 117, § 9, 10 The Iowa Court
dnm not always indulge in this tech.ruc distmctmn. 11 be shown,
I is immaterial whether an implied or express contract i lnvolved Nelson v. Harrison
COuz'lrg 128 Towa 436, 102 N.W, 197 (1905).
e following gections of lowa CoODE (1958) are f-ertmen Cities & towns: §§ 368A.22
éB of work or material or the profits thereof or serv 372,16 (river front commission)
.9 (board of trangit {rusiees), 403.16 (urban renewal). cmﬂhes §§ 252.20 (poor sup rt
3142 (highways—includin, i farm-to-market and secondary roads), 'i' 15 (hospitals) 741 1
(s ﬁlies. material or labor”). Townships: § 741 11, Sanitary D 358.15. Schools:
§ 74 (only applies to educational mstitutmns ported at least rt by the state), There
i3 a general statute applicable to all public oﬂ‘i pro ecﬁy or indirectly receiving
a gatuity or commission. Iowa CODE % T41.1 (

Wayman v. City of Cherckee, 204 lowa 6'15 215 NW 555 (1927) (councilman prior to his
election had Ieased machinery to be paid for out of earnings to a person now contracting with
the eity). If should be noted that sufficiency of interest is a jury question. Wayman v. City
of Cherokee, supra; State of Yowa v, York, 135 Jowa 529, 113 N.W. 324 (1907).

WJ.th the exception of the statute ap licable to county hospitals. Towa Cope § 347.15 (1953)

I See City of Cherckee, 204 Iowa 675 215 N.W. 6566 (1927); Town artie:
¥loete Li umger " 185 Towa 861, 171 N.W. 183 (1915); Peet v. Le nbau‘ , 180 i)tfwlg 937, 164
N.W, 127 (1917). State of Towa v. York, 135 Iowa 529, 113 N.W. 324 (1907); Diver v. Keokuk

Sav. Bank, 126 Iowa 691, 102 N.W. 542 (1905); Nelson v. Harrison Cou.nt , 126 Towa 436, 102
N.W, 9‘7 (1905): Dewm v, Aills Coun 125 Towa 169, 101 NW 766 1904). Mere .family
t be sufficient. edy v. ndependent Dist. of West Dos Moines, 117 Towa

).

re]a onshi;
common law rule prohibiting interest

694, 89 N‘ﬁ 972 (1902) (dicta) (involw
1% DeWitt v. Mills County, stipra note 1
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the state.l?® FEven though a particular contracting situation is not within
the purview of one or more of the “interest prohibiting” statutes, the con-
tract may be prohibited by common law rules concerning contracts against
public policy’?T or general rules of agency.l?® The fact that part of the
common law rule prohibiting such contracts has been enacted into statutory
form does not abrogate the remainder of the common law rule.12¢

On the question of whether a contract in violation of an applicable in-
terest rule is unauthorized and consequently void or merely irregular and
voidable, the cases are clearly not in agreement.180

B. Deviation from Required Precontracting Procedure

Although the nature of the governmental steps leading up to the con-
tracting stage is beyond the scope of this article, when the statutes reguire
a resolution of necessity!3! or similar action by the governing body or a vote
of the electorate,13? a contract entered into without such is unauthorized and
void.13® However a mere ministerial nonperformance will not invalidate
such proceedings or ensuing contract,13¢ but the contract as entered into must
substantially conform with the contract as auhorized, 185

C. Deviation from Required Procedure in Letting the Contract
In light of the rule that where power is granted to be exercised in a

12 Liggett v. Shriver, 181 Towa 260, 164 N.W. €11 (1817) (statute applied here was subsequently
rggenl )i Bay v, Davidson, 133 Iowa 888, 111 N.W, 25 (1907} [staiute in effect at this time did
g r]:ontain the term “materials”, as present applicable statute, Jowa Cone § 368A.22 (1958),
oes].

Tt i3 considered against public policy for one entrusted with a tﬁ:ublic trust to act in a
situation where his private interest mag‘lconﬂict with the interest of the public. James v. City
of Hamburg, 174 Towa 301, 156 N.W. 3 1916); Bay v, Davidson, 133 Iowa 688, 111 N.W. 25
(lsuv%v(alternative helding) ; see Kagy v. Independent Dist. of Wegt Des Moines, 117 Iowa 694,
N.W. 972 (1802); Weitz v. Independent Dist, of Des Moines, 78 Iowa 37, 42 N.W. 577 1889),
But see Liggett v. Shriver, supra note 126 (thiz rule doesn't apply when there is & igher
authority to safeguard the public interest).

1% Bay v, Davidson, sulg_'m note 127 (alternative holding); Kagy v. Independent Dist. of West
Des Molnes, supra note A

1= Bay v. Davidson, 133 Iowa 688, 111 N.W. 25 (1807). But cf. gett v. Shriver, 181 Iowa 280,
184 N%. 811 (1817) (will be presumed that legislature inclug'g& all it deemed necessary t
prohibit and b‘fv mi)]icatinn township free to contract in all other matter.s?.d o v o

0 Void; Bay v. Davidson, supra note 129; Nelson v. Harrison County, 126 Towa 438, 102 N.W.
197 (1905); Weltz v. Independent Dist. of Des Moines, 78 Iowa 37, 42 N.W. 577 (1889) ‘;even in
absence of fraud); cf. James v. City of Hamburg, 174 Iowa 301, 156 N.W, 394 (1916). Voidabie:
SN T AR A SRR RO A N TR R

av. a 5 W, ; Kagy v. In en ) es
117 Towa €84, 89 N.W. 972 (1902), ' S

m E g., Iowa Copg § 391.18 (1858).
mE.g., Iowa CopE § 397.5 (1958).

183 e v. Ames, 226 Towa 199, 279 N.W, 453 (1938) (resolution of necessity not erl
puléld’t;l Doonan v, City of Winterset, 224 Iowa 385, 275 N.W. 640 (1937) moHﬂon d&rgg geyt
majority vote); C. W. Holand Co. v. Town of Carlisle, 215 Iowa 82, 244 N.W. 707 1832) (no vate
by electorate)}; Iowa Elec. Co. v. Town of Winthrop, 198 Iowa 196, 198 N.W. 14 1924) (no vote
by electorate); Dunker v, City of Des Moines, 156 Towa 292, 136 N.W. 536 (1912) (resolution of
necessity contained only legal conclusions); Citizens Bank v. City of Spencer, 126 Iowa 101, 101
N.W. 643 (1904) (council’s resolution didn't ¢ l;g Proper jority); City of Keokuk v.
E‘i)argr jga ne Elec. Sc!o.,vﬂo i‘owa 6'1’.255‘} N'w:'i 32891 18 )( (no Lot% g] et.acltect:orate) h Mam'l.iriﬁ v,
0 an Buren, owa no vo orate). ut see
Nat'l Bank v. City of Emmetsburg, 157 Iowa asé. 133) N.W, 461 (1512). ) st
2% Poor v. Town of Duncombe, 221 Towa 907, 2 N.W.2d 294 (1942) (no showi that
irregularities had changed the outcome of the election); Lonﬁ 1(7. Bgon(e County.ngs Iowatlég
(1872} (failure fo record vote); cf. Collins v, City of Keokuk, 147 Iowa 233, 12¢ N.W. 601 (1910)
(failure to flle contract).

1 See Clty of Ida Grove v. Ida Grove Armory Co, 146 Iowa 690, 125 N.W. 888 (1 -
pensive and advantageous changes) ] I-UgF v. Mahaska County, 75 fowa 328, 3¢ Név9 ((finagjﬂc)
(agddj'lﬂonal amount void); Red v. Warren County, 31 Iowa 381 (1871) (additional amount
void).
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certain way there is an implied prohibition upon doing it any other way,13¢
the competitive bidding statutes are considered mandatory.137

Whether nonobservance of a statutorily prescribed competitive bidding
gystem leaves the political subdivision without power to contract is a con-
troversial problem. In the case of complete deviation, that is, no attempt to
comply with the statutory procedure for letting contracts, the Court has
steadily held that such a contract is ultra vires and conseguently void.13 A
failure to award the contract to “the lowest bidder” when such is required,
is logically treated as if the bidding statute has been completely ignored.189
But when there has been an attempt to comply with the bidding statute and
the effort falls short, an analysis of the Iowa cases reveals two distinct lines
of authority. The Court originally took the position that the observance of
such statutes was a condition precedent to the existence of the power of the
political unit to contract, was therefore jurisdictional and must be strictly
complied with and that a contract made without such compliance was un-
authorized (void).1® The newer line of reasoning is that these same short-
comings are not jurisdictional but mere irregularitiesi4! leaving the road
open for waiver or estoppel in relation to such defects. There is no indica-
tion under the new approach of whether there is a point at which the devia-
tion from the prescribed system of competitive bidding is so great that the
contracting unit loses jurisdiction. However, in light of the Court’s position
on complete noncompliance,i4? it would seem that some partial noncom-
pliances would be so material the Court would find the jurisdiction had been

lost, 148

D. Lack of Official Consent

Even if the political subdivision has fulfilled every requisite necessary
for contracting, and thus has the power to contract, there is the problem of
who can act for the political subdivision in relation fo this contract. In the
absence of lawful delegation,!4* individual members of the decision making

156 Ebert v. Short, 199 Towa 147, 201 N.W. 793 (1925); City of Des Moines v. Gilchrist, 67 Iowa
210, 25 N.W. 136 (1885); Digirict Township. of City of Dubuque v. City of Dubugue, 7 Iowa 262
(1858) ; see Johnson v. Town of Remsen, 215 Towa 1033, 247 N.W. 562 (1933). But see Parish &
Porterfield v. Elwell, 46 Iowa 162 (1877) (if no negaiive words resfrict and nothing showing-
5 different intent, such prescriptions are merelgr directory.

137 Horrabin Paving Co. v. City of Creston, 221 Iowa 1237, 262 N.W. 480 (1935) [inferpreting
Towa Cope § 391,31 (1958)]; Johnson v. Town of Remsen, 215 Yowa 1033, 247 N.W. 552 (1533)
[interpreting Iowa CooE § 23.7 (1958)1; Palk v. MeCartney, 104 Towa 567, 73 N.W. 10687 (1898)
[interpreting what is now Iowa Cope § 30131 (1958)1, But cf. Tony Amodeo Co. v. Town of
Woodward, 192 Iowa 535, 185 N.W, 94 (1921) (alternative holding). .

1% Horrabin Paving Co. v. City of Creston, suprag note 137; Johnson County Sav. Bank v. City
‘of Creston, 212 Iowa 929, 231 N,W, 705 (1831); cf. Dively v. City of Cedar Falls, 21 Iowa 556
{1866).El.;,‘_gmtm, City of Des Moines v. Welsbach St, Lighting Co., 188 Fed. 806 (8th Cir. 1811)

a pre-Erie case). .

186 pliller v. Ci‘ér of Des Moines, 143 Towa 409, 122 N.W, 226 (1909).

10 Bennett v, Clty of Emmetsburg, 138 Iowa 67, 115 N.W, 582 (1908) (contents of notice);
Comstock v. City of Eagle Grove, 133 Iowa 589, 111 N.W, 51 (1907) (period for submitting bids);
Polk v. McCartney, 104 Towa 567, 73 N.W, 1067 (1898) (contents of notice); Windsor v. City of
Des Moines, 101 Towa 343, 70 N.W. 214 (1897) (contents of notice); Coggeshall v. City of Des
Molnes, 78 Iowa 235, 41 X.W. 617 (1880) (conients of notice).

41 Johnson v. Town of Remsen, 215 Iowa 1033, 247 N.W. 552 (19332 (tHme of opening bids);
Tony Amodeo Co. v. Town of Woodward, 192 Yowa 535, 185 N, W, 94 (1921) (alternative hols
(stze of deposit); Messer v. Marsh, 191 Towa 1144, 183 N.W. 602 (1921) (insufficient publication);
Koontz v. City of Centerville, 161 Towa 627, 143 MW, 490 (1913} (insufficient publication).
Clifton Land Co. v. City of Des Moines, 144 Towa 625, 123 N.W. 340 (1509); Nixon v. City of
Burlington, 141 Towa 316, 115 N.W. 239 (1908) {contents of notice) ; Owens v. City of Marion, 127
Towa 469, 103 N.W. 381 (1905) (contents o notice).

14 See note 138 supra.

u3 See Tony Amodeo Co. v. Town of Woodward, 192 Iowa 535, 185 N.W. 94 (1921) (alternative

holding}).

44 It would seem that such dele%at:lon would be limited to purely administrative functions.
See Burge v. Town of Rockwell City, 120 Iowa 495, B4 N.W, 1103 (1903); Young v. County of
Elackhawk Township Bd. of Health, 668 Jowa 460, 23 N.W, 923 (1885); Driscoll v, Independent
School Dist. of Council Bluffs, 61 Iowa 426, 16 N.W. 201 (1883).
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unit¥¥ acting severally cannot bind their parent body.14¢ The doctrine of
implied or ostensible agency has very limited application to these political
subdivisions because of the public nature of their officials’ authority; thus
those who deal with them are bound to take notice of such limitations,147

III. RECOVERY UNDER DEFECTIVE PUBLIC CONTRACTS

Even if there is a defect in the proceedings leading up to the formation of
the contract of a type sufficient to void part of any contract based thereon,
this does not mean the whole contract will be unenforceable; if the part not
“tainted” can be separated the Court will enforce the contract to that ex-
t{ent.248 There iz also always the possibility that the deviation from the
required contracting procedure may be so slight and inconsequential that
the Court will not consider the proceedings defective at alll4® and there will
be no necessity of showing waiver or estoppel in relation to such irregularity.
Substantial compliance with the letter of the statute is all that is required,1%0
except in assessment situations!®! gnd jurisdictional proceedings which require
stricter compliance.162

A, Ratification
1. Where Applicable

Ratification has been used successfuilly as a method of sustaining defec-
tive contracts in only one type of situation, that is, where a proper authoriza-
tion from the body having the power to contract in the political unit has not
been obtained (a lack of official consent). An analysis of the cases where
the principle of ratification has been applied reveals that in each case per-
formance had been completed or at least partly completed and the political
subdivision had retained the benefits of such performance.158 It is therefore

M5 The body having the 1o contract be designated by a general statute, e.g., Iowa
cu:t! Ei{ﬁa)' or by a Btatute applical ll:e 1811 specisf;c coniracting stuati'gn. e,

’“Modem Steel Sh'uctural Co. v, ‘V’an Buren County, 126 Towa 606, 102 N.W. 538 (1905)
though a eir action is nof binding); Burge v. Town of noef:wen

City, 120 Iow JMN.W.!IM 1% T o! mmittee tbind i thout notl
tgu oy :rnem m-s oé 3 (majo h" Yal fonigo C"!ogltvyv,i ﬂlmt{rla ng

lory v. Mon
1875) ; Herrlngton v, of L!stcm. 47 Towa 11 18'}% Rice & Son v. Plymouth

. 43 Jowa 138 (1878). see Clty Sl'.oux City v. Weare, Towa 95, 101, 12 N.W. 186, 788
(1882) ("where power is entrusted to two or more ersons without an exprlu provision that
either one alone may exercise it, it can be exerclse& only by the concurrent action of at least

a
mag Gold erg & 00. v. City of Cedar Rapids, 200 Towa 139, 204 N.g. 218 (ms)hsée Peterlon

v, Iown 1234, 271 N. . 317 51931') Loran v. Cf Towa
w 207 Nw.ﬁzﬂ (1926) c:t& Des 200 Towa 87, 204 N.W, 284 (195) State
of a v. Young, 1 iowa 505, 110 N, 292 (1907) ]Sdicta), Clark v. City of Des Moines, 19
Towa 190 (1863); I-Iull Argalls County of arsha 12 Jows 142 (1881},
48 See Gjellefald v. Hunt, 202 Iuwa 212, 210 NJW. 122 (1026); Peaiterson v. Baumer, 43 Yowa
a7 !1376) cf. Ki.mball v. City of Cedar Ha ids, 100 Fed, 802 (C.C. NI}, Towa 19800}; Nelson v.
l’:oun Iowa 102 N.W, 19/ t of f.nterest therein): Fort
Dodge Elec. Liggt & Power Co. V. City of Fort Do%gve‘f 1156 Iowa 588, 89 N.W. 7 (1902); "Weitz
Y. Independent ist. of Des Moines, 78 Iowa 37, 42 577 [1889) (only that part of contract
in which a member of board was mterested was vold); ic v. Warren County, 31
Im 381 (1871) (amount beyond the limit authorized is wv

s final decision &s pr ed in lowa CopE § 23.7 (1038)]1; Messer v. Marsh, 191 Iowa

1144, 183 NW. 802 (1921) (ohe of advertisements for bids was before resolution auth: the

construction of grovement] Coliins v. City of Keokuk, 14‘1 Icwa 233, 124 N.W. 601 (1910)

(inﬂm-e to flle contrac ); Long v. Boone County, 36 Iowa 60 72) “}fnﬂure t0 record vote).
M Tony Amodeo Co. v, Town of Woodward, 192 Iow (1821).

a 535

1m Hangen v. Town of Anthon, 187 Iowa 51, ‘173 N.W. 939 (1919)

2 City of Keokuk v. Scroggs, 39 Towa 447 (18'?4). cases cited note 140 supra.

W Beck v, Independant nsol, School Dist, of Jefferson 213 Iowa 1382, 241 N.W.
427 (1532); B , Lasher, 209 Iowa 1158, 220 N.W. 821 (1950); s.&old ldberg & Co. v. Ci
Cedar Ra ids, 200 Iowa 139, 204 N.W. 2168 (1525) (dieta): gen V. Anthon, 187 own
51, 173 N.W. 939 (1919); Woods v. Ind: mdent School Dist, of Olo, 184 Iowa 902, 169 N.W. 108
(1918) Sawyer v. Wapello Co tz a 748, 133 N.W. 104 (1911 Hoskins v. Woo codbury

ntmty, 146 Jowa 165, 124 N.W. 89 (1910) Rlchards v. School Towns lp of J ackson, 132 Towa
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not surprising that while the court uses the term “ratify” in many instances,
it is relying on the underlying theory. of equitable estoppel;1¥ however, such
equitable considerations are not indispensable elements, for the doctrine
of ratification can be applied to an executory contract simply on the theory
of delayed' consent.155 Only those contracts which the ratifying body had
the power in the first instance to make can be ratified. 1. Thus if action of
the board or council, such as a resolution of necessity, is required before there
exists any power to contract, subsequent ratification of such a contract would
be ineffectual.’5” Only those contracts which purport to bind the political
subdivision can be ratified by it.158

2. When Has There Been a Ratification

Although the Court early announced the principle that the act amounting
to ratification must have been done in a corporate capacity by the umit
having the power to authorize the contract, and not predicated upon the
individual acts of the members of such body,!%? nevertheless the Courf’s
subsequent application of the doctrine of ratification has emasculated this
principle. and sufficient ratification has been founded upon the factors that
members of the body having the power to contract knew of the existence of
the purported contract and remained silent while this contract was per-
formed!80 plus some affirmative act by the body in relation to such contract.
Such affirmative action may be an agreement to pay for such performance!6l
or allowing a claim for such performance,®? or merely acceptance of the
performance.83 In addition to the above, of course, ratification can be by
formal resolution to that effectl$4 or by formal resolution which by necessity
implies approval of the contract.186

612, 109 IN.W. 1093 (1906); Akron Sav. Bank v. School Township of Westfield, 108 N.W. 96§
(Towa 1908); Johnson v, School Corp. of Cedar, 117 Iowa 319, 90 N.W. 713 {(1902); Cooper v.
City of Cedar Hapids, 112 Towa 367, 83 N.W. 1050 (1900); Taylor v. Woodbury County, 108 Towa
502, 76 N.W,. 824 (1898): Bellows V. District Township of West Fork, 70 Iowa 320, 80 N.W. 582
(1886) ; Young v. County of Blackhawlk, 66 Towa 460, 23 N.W. 923 (1885) (no sufficient rafification
shown); Stevenson & Rice v. District 'Township of Summit, 36 Iowa 462 (1872); Athearn v.
Independent Dist. of Minersburlg. 3% Jowa 105 (1871); Dubuque Female College v. Disirict
Township of City of Dubuque, Iowa 555 (1862). .

i See, e.0., Hansen v. Town of Anthon, supra note 153; Marion Water Co. v. City of Marion,
121 Iowa 306, 96 N.W. 883 (1903). :

1 See Young v, County Blackhawk, 66 Iowa 460, 23 N. W, 923 (1885) (can be a ratification
only while contract is executory).

15% Harrison County v. Ogden, 133 Towa 9, 110 N.W. 32 (1906); Eggert v. Templeton, 113 Iowa
266, 85 N.W. 13 (1901); City of Sioux City v. Weare, 59 Towa 95, 12 N.W. 786 (1882), .

17 Lytle v. Ames, 225 Jowa 109, 279 N W, 453 (1938); see Cooper v. City of Cedar Rapids, 112
Towa 367, 83 IN.W. 1050 (1900); cf. Ruan v. Mahaska County, 157 Towa 48, 137 N.W. 1003 (1912),
But cf. Dubuque Femazale College v. Digirict Township of City of Dubuque, 13 Iowa 555 (1882)
i&fomracmti m?de before political corporation has legal existance may be ratifled after its

corporation}. :

168 Western Publishing House v. District Township of Rock, 84 Towa 101, 50 N.W. 561 (1891);
Longyv. Boone County, 38 Iowa 60 (1872). i ;

1 Young v. County of Blackhawk, 66 Iowa 460, 23 N.W. 023 (1885); Manning v. District
':(['{)ng;x)sh.ip of Van Buren, 28 Iowa 332 (1868); Taylor v. District Township of Wayne, 25 Iowa 447

160 Mere knowledge of contract together with silence is not a ratification. Marion Water Co.
v. City of Marion, 121 Iowa 308, 96 N.W. 883 (1903). '

1 Woods v, Independent School Dist. of Oto, 184 Towa 902, 169 N.W. 108 (1918). .

w0 Beers v. Lasher, 209 Iowa 1158, 225 N.W. 821 (1930); see Stevenson & Rice v. District
Township of Sumnmit, 35 Jowa 462 (1872).

1% Richards v. School Township of Jackson, 132 Iowa 612, 109 N.W. 1083 (1806) (alternative
holding) (taking émssession);' on Sav. Bank v. School Township of Westfield, 103 N.W.
068 (Iowa 1905); Cooper v. City of Cedar Rapids, 112 Iowa 367, 83 N.W. 1050 (1900); Bellows
v, District Township of West Fork, 70 Towa 320, 80 N,W. 582 (1886); Stevenson & Rlce v. District
Township of Summit, supra note 162 (alternative holding); Athearn v, Independent Dist. of
M.il]ersbu.r% 33 ITowa 105 (1871): see Hansen v. Town of ﬁ.nthon. 187 Yowa 51, 173 N.W. 939
(1919); Dubuque Female o]lgge v. Digtrict Township of City of Dubugue, 13 Iowa 555 (1862).
Contra, Manning v. District ownshgg of Van Buren, 28 Iowa 332 {1869); Taylor v. District
Township of Wayne, 25 Iowa 447 (1868).

16 Taylor v. Woodk County, 106 Iowa 502, 76 N.W. 824 (1898); see Richards v. School
Township of Jackson, Iowa 612, 109 N.W. 1093 £1906). .

1% johnson v. School Corp. of Cedar, 117 Iowa 319, 90 N.W. 713 (1802) (alternative holding)



PUBLIC CONTRACTS 69

B. Estoppel

A political subdivision cannot be estopped from pleading that the con-
tract is ultra vires and consequently void if that governmental unit simply
did not have the authority to make the contract in question.l®¢ However if
the power to contract existed but it has been irregularly exercised, the
government unit can be estopped from asserting such irregularity when the
contractor has performed in good faith and the benefits of such performance
have been accepted and retained by the governmental unit.}¢7 The Iowa
Court on several occasions has implied that the doctrine of estoppel can be
applied to public contracts only when the political subdivison is exercising a
business power as opposed to a governmental power.1#8 But if the power to
contract does not exist there simply can be no estoppel and it is immaterial
whether the governmental unit was acting in a government or business
capacity.169

The political subdivision can be estopped even though the power is so
irregularly exercised as to release noncontracting parties (that is, landowners
to be assessed) from liability,17® but it cannot be estopped by the fraudulent
acts of its officers.’™ When the factor that the political subdivision has got
“something for nothing” is not involved (execufory contracts) the govern-
mental unit cannot be estopped by unlawful acts of its officers, for everyone
is presumed to know the law and thus there can be no reliance.17?

C. Waiver
Whether the defects in the proceedings upon which a contract is based'’
can be waived by the governmental unit depends upon the same considera-
tions as in estoppel, that is, if the contract was unauthorized there can be no
g down motion to disafirm); Everts v. District Township of Roge Grove, 77 Iowa 387,

):
11 N, W 478 (1889) (ratlﬁcation of geitlement is ratification of underlying contract).

188 Johnson County Sav. Bank v. City of Creston, 212 Jowa 929, 231 N.W. 705 (1931); Love v.
City of Des anes 210 Towa 90, 230 N.W. 373 (19:!0) Towa Elec. Co. v. Town of Winthrop,

198 Jowa 19 98 NW. 14 {1924); Clifton Land Co. City of Des Moines, 144 Jowa 625, 123
N.W. 340 (1902% (dicta) ; Harrison Count; Ogden 110 N.W. 32 (1908); Citizens
Bank v, C.1 pencer, 128 JTowa 101, 10 NW 643 (1904) Cedar Rag;ds Water Co. v. City of
Cedar Ra 118 Iowa 234, 91 N.W. 1081 (1902]. City of feoku 'ort Wayne Elec. Co., 90

Iowa 67, 5'1' N.W, 689 (1894); Ryce V. City of Osage, 88 Jowa 558 53 N.W. 532 (1893) Clark v.

C:t_vf of ‘Des Moines, 19 Iowa 199 (1865); cf. Burlingfon, CRAMRR. v. County of Benion,
56 Iowa 89, 8 NW 797 (1881) (public contracting unit can't be estopped from asserting
condition receden’ ee City of Des Molnes v. Horrabin, 204 Iowa 683, 215 N.W. 987

(1927) (al erm.ﬂve holdlng (will a ly estoppel even though bids were re ulred and none
were taken); Turner v er, a 202, 30 N.W. 483 (1886) (if consideration can be
restored equity will give no relief)

w7 ity of Des Moines v. Welsbach St, Lighting Co., 188 Fed. D06 (8th Cir. 1911); Carlson v.
City of Marshalltown, 212 Iowa 373, 236 N. W 421 (1931) Love v. Clty of Des Momm supra note
166; Duntz v Ames Cemete!'y Assn 192 Iowa 1341, 186 N.W. 443 (1922) ; Hansen v. Town of
Anthon, 1 3 W.W. 939 (1619); First Nat'l Bank v. City of Emmetsburg, 157 Iowa
555, 138 N"W 451 (1912) Marion Water Co. v, City of Marion, 121 Iowa 308, 96 N.W. 883 (1903);
Johnson v. School Co: orp. of Cedar, 117 Iowa 218, N.W,. 713 (1802) (alternative holding) (even
ir eontract is contrary to publie policy). If the contract is executory there can be no estoppel
Marion Water Co. v. City of Marion, suprd (dicta). For estoppel of landowners see Wingert
City of Tipton, 134 ‘Towa &7, 108 N.W, 1035 (1908) ; Patterson v, Baumer, 43 Iowa 477 1816)-
However this area is handled under the heading of waiver, see note 176 infra.
e, 53 Ko ey R et e 0 Gl o Do Mol v Borpabl, Bt

at’. V. LI , SUPTra DO ee

Des Moines v. Walnba.ch St. Li%v Co., aupm note 167. E T !

1 Towa Elec, Co. v. Town of Win '198 Towa 196, 198 N.W. 14 (1924).

0 First Nat’l Bank v. City of Emmetsburg, 157 Towa 555, 138 NW 451 (1912).

m Modern Steel Structure Co. v Van Buren County, 126 Towa 606, 102 N.-W. 536 (1903},

mModern Steel Btructure Co. v. Van Buren County, suprg note 171; Cedar Rapids Water

. v. City of Cedar Rapids, 117 Iowa 250, 90 N.W. '148 (1902); Gill v. Appanoose County, 68

Iowl 20 (1883). See note 147 aupm

M For walver of conditions of the contract, see Capital City Brick & Pipe Co. v. Des
Moines, 127 N.W. 66 (Iowa 1910) (can_waive strict o mpliance with the contract); Cedar

'B_‘ds Water Co. v. City of Cedar Rapidg, 117 Iowa 250 90 N.W. 746 (1902) (officer must have
au to waive compliance); Burlington, CRAMER. v. County of Benton, 56 Iowa 89,
8 N.W. 797 (18381) (waiver can be only by same authority required to enter into the contract).
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waiver of this defense by the city.l™ In determining whether the property
owner or others concerned must object to these defects in certain specified
statutory preceedings!™ or be considered as waiving them, the jurisdictional
test of the power of the governmental unit to aet is applied,!™ The statute
may even spell out that the failure to make a timely objection shall constitute
a waiver. 177

D. Legalizing Act
If the defect in the contractual preceedings is something that the legis-

lature could have dispensed with, then it can be cured by subseguent act of
the legislature giving life to what otherwise would be a void contract.1?8

E. Implied in Fact Contract

The reasonable value of the performance under a defective public con-
tract cannot be recovered. on the theory of a contract implied in fact or
quantum meruit when the contract was made without jurisdiction.2’® The
rationale now most frequently expounded is that to allow recovery would be
permitting the governmental unit to do indirectly what it cannot do directly
and thus undermine the purpose of the statutes prescribing the basis upon
which the governmental unit can enter into a contract.18¢ In addition, the
Court is aware of the principle that the necessary implication of a promise to
pay cannot arise from acceptance and retention when the performance is
of such a nature that the governmental unit had no power or freedom of
election. 181 A further principle prohibiting an implication of a promise on
‘the part of the political subdivision is that everyone dealing with a govern-
mental unit is presumed to know the law and thus one performing under an
unauthorized contract must be treated as realizing the situation.182 The mere.
fact that benefits were retained which could have been returned cannot be
the basis of an implied contract, if the contract was made without jurisdic-
tion.188

1% Cedar Rapids Water Co, v, City of Cedar Rapids, 118 Towa 234, 91 N,W. 1081 (1802) (dicta).
1 B g, Towa Cooe §§ 23.3, 391.53-.55, 397.18 (1958).

170 Husson v. City of Oskaloosa, 240 Iowa 881, 37 N.W.2d 310 (1 E In 're Appeal of Mayden,
156 Iowa 157, 135 N.W 571 (1912 {coniract was unsigned); Keokuk 147
Iowa 233, 1M N.W. 1 (1910) (failure of clerk to file contract) Dnrex- v. eok Sav. Bank.
128 Iowa 651, 102 N.W 542 ( ). Also see cases cited in notes 139-141 supra.

W E.g., IOWA Cobr §§ 351.58, 395.14 (1558).

1% Towa ht & Power Co. v. Town of Grand Junction, 221 Iowa 441, 284 N.W,
&935). C:ity of a Grove v. Ida Grove Armorar Co., 146 Towa 680, 125 NW. 868 (1910).
indsor v. City of Des Moines, 101 Iowa 343 NW. (1887); Richman v. Supervisors

Muscatine County, 77 Iowa 513, 42 N.W. 422 (1889) It 1s lmmaterial whether the oontract
has been performed or not. Windsor v. City of Des Moines. supra; see Iowa Elec. Light &
Power Co. v. Town of Grand Junction, supra.

1% Horrabin Paving Co. v. City of Creston, 221 Jowa 1237, 262 N.'W,. 480 (1936); C. W. Roland
Co. v. Town of Carlisle, 215 Iowa 82, 244 N.W. 707 (1932); .'l'ohnson County Sav. Bank V. Ciw
of Creston, 212 Towa 929, 231 N.W. 705 {1031); Miller v. di Des Moi.nes. 143 Iowa 409
N.W. 226 1909) (dicta); Harrigon County v, Ogden, 133 Iowa 9, 110 N.W, 32 (19068
Bank v, City of Spencer, 128 Towa 101, 101 NW 643 (1804); Reichard v. Warren ounw. 31
Towa 381 (1871); Manning v. District Township of Van Buren. 23 Towa 322 (1369

18 ¥orrabin FPaving Co. v. City of Creston. supra hote 179; Reichard v. Warrem County,
supra note 179; Manning v. District Township of Van Buren, supra note 179.

18 Reichard v. Warren Counoigr 31 Jowa 381 (1871); see Modern Steel Structural Co, v. Van
]?Iuren Fgco)bl)nty, 126 Iowa 608, 102 N.W. 538 (1905); Ketterman v. City of Ida Grove, 120 N.W. 841

owa

12 Reichard v. Warren County, supra note 181; see cases cited in note 172 suprd.

1% See Manning v. District Township of Van Buren, 28 Yowa 332 (1869). However, in the
remainder of the cases where recovery under an implied contract was denied on the basig
of a nonfurisdictional eontract, the benefits were of such a permanent nature that they could
not be returned and were so situated that there was no choice but to use the benefits.
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If the contract is to be paid for by assessments, then the application
of the implied contract theory in addition to the above considerations is fur-
ther complicated by the fact that the eircumstances do not warrant an in-
ference of a promise as to abutting landowners who, although they receive
the beneflts, have had no contractual or purportedly contractual relations
with the contractor!®4 nor do such circumstances warrant the inference of a
promise by the governmental unit when it did not purport to bind itself to
pay for the improvement 184

Even though the underlying contract is void the governmental unit, if
it chooses to do so, can pay the reasonable value of the performance it has
received.1%

If the contract was one in which the power to contract existed, but was
irregularly exercised,187 recovery can be obtained for the reasonable value
of such performance.l®® But since such a situation would generally be
factually idemtical to the situation covered by the doctrine of estoppel the
latter method is logically used, for under the estoppel theory recovery is
measured by the express contract, while under the implied contract theory
recovery is limited to the reasonable value of the performance,.18?

F. Quasi-contract

Recovery based upon a contract implied in law or unjust enrichment
which is measured by actual benefit realized and retained by the political
subdivision!® will not be allowed when the underlying contract is void (that
is unauthorized), for to allow such recovery would be against publie policy
and nullify the law by invasion.’! Since if the contract was not void, re-
covery could be atiempted on the basis of estoppel for the contract pricel2
or for at least the reasonable value under a theory of an implied in fact
contract,i?® both of which include profit for the contractor, quasi-contractual
recovery is not attempted as a practical matter, for under this theory there
can be no profits recovered.’® Theoretically, however, quasi-contractual
recovery is available when the contract is not authorized but is merely ir-
regular,196

1% Snouffer & Ford v. Grove, 139 Iowa 466, 116 N.W. 1056 (1908).

1= Citizens Bank v. City of Spencer, 126 Iowa 101, 101 N.W. 643 (1904) (alternative holding).
But cf. note 203 infra,

18 Nelson v, Harrlson County, 126 Towa 436, 102 N.W. 197 (1908).

1 For attempted recovery of reasonable value of nonsubstantial performance under a valid
public contract against the land owmners see Siouwx City v. Western Asphalt Paving Corp., 233
Towa 279, 6 N.W.2d 275 (1937) (dicta) (no recovery allowed, especially when contractor is
guilty of fraud): Snouffer & Ford v. City of Tipton, 150 Iowa 73, 129 N.W. 345 (1911) (no
recovery, for agsessments are forced contributions and can be allowed nn?r in confermity with
the contract). But see Crawford v. Mason, 123 Iowa 301, 88 N.W. 795 {1904). For attempied
recovery of reasonable value of nonsubstential performance from political unit see Snouffer
& Ford v. City of Tipton, suipra (no recover¥ ag, eity); Crawford v. Mason, supre (no
recovery against city); see Sioux City v. Western Asphalt Paving Corp., supra (d.icl'.a).

188 Carlson v. Clty of Marshalitown, 212 Towa 373, 236 N.W. 421 {1931) (dicta); City of Ida
Grove v. Ida Grove Armory Co, 146 Towa 690, 125 N.W. 866 (1910) (dicta); Miller v. City
of Des Moines, 143 Iowa 409, 122 N.W. 226 (dicta); cf. Hansen v. Town of Anthon, 187 Iowa 51,
173 N.W. 939 (1918).

1% See note 167 supra.

o C, W. Roland Co. v, Town of Carlisle, 215 Jowa 82, 244 N.W. 707 (1982).

= Horrabin Paving Corp. v. City of Cresion, 221 Towa 1287, 262 N.W. 480 (1836).

 See note 167 supra.

126 See note 188 supra.

#t Johnson County Sav. Bank v, City of Creston, 212 Towa 929, 231 N.W. 705 (1831); Town
of Hartley v. Floete Lumber Co,, 185 881, 171 N.W. 183 (1819},

6 Town of Hartley v, Floete Lumber Co., supra note 184 (recovery for benefits conferred
under voidable contract).



T2 DRAKE LAW REVIEW

G. Reclaiming the Subject Matter of the Contract
If all other means of recovery fail, the contractor may be able to reclaim

the subject of the contract even if it has been attached to the freehold, de-
pending on whether the title to his performance has passed to the govern-
mental unit.198

H. Recovery of Money Paid Under Defective Contracts

If the contract has been performed by both parties, the governmental
unit cannot recover the money it has paid even if the contract was un-
authorized (void) or irregular (voidable). This has been based upon gen-
eral equitable considerations® or upon the rule that money paid under
mistake of law cannot be recovered.!® If the case goes cff on equitable
principles alone there is the possibility that any excess paid over the reason-
able value of the performance may be recovered.l%® The soundness of de-
nying recovery solely on the basis of an arbitrary principle such as “money
paid under mistake of law cannot be recovered” has been questioned,?00 and
the more recent cases rely solely on equitable principles.

1. Liability of Political Subdivision for Invalid Assessments

Deviating from the required statutory procedure during the pre-
contracting stage or during the letting of the contract often causes both the
contract, and any assessment levied to pay for performance under the con-
tract, to be invalidated.?0! In some circumstances the procedure followed
has been considered so defective as to invalidate attempted assessments, but
the contractor has been able to recover on the contract against the public
body by way of waiver or estoppel.202 But in this situation, when the con-
tract provides for payment to the contractor solely in assessment certificates
atid because the assessment is invalid any certificates would be worthless,
what can the contractor recover? On several occasions the Court’s answer
has been that the public body itself is liable for the amount of the assessment,
based on an implied promise to take the steps necessary to levy a valid as-
sessment. 202 If the inability to levy a valid assessment is due to a substantial

102 Snouffer & Ford v. City of Tipton, 161 Towa 223, 142 N.W. 97 (1913) (contractor removed
street he had constructed); ef. Guthrie v. nedurren, 167 Iowa 154, 149 N.W, 71 (1914). .

1 City of Des Moines v. Horrabin, 204 Towa 883, 215 N.W, 987 (1927); Miller v, City of Des
Moines, 143 Towa 409, 122 N.W. 226 (1909); Kagy v. Independent Dist. of West Des Moines, 117
Iowa 694, B9 N.W. 972 (1802). )

u:;gainter v, Polk County, 81 Towa 242, 47 X.W. 85 (1890); Long v. Boone County, 36 Towa 60

10 See Miller v. City of Des Moines, 143 Towa 409, 122 N.W, 226 (1909); Kagy v. Independent
Dist. of West Des Moineg, 117 Iowa 694, 80 N.W. 972 (1902).

20 The principle was first questioned in King v, Mahaska County, 76 Iowa 320, 33 N.W. 636
1888), where the Court allowed set off of payments made under void contracts; then in

eath v. Albrook, 123 Iowa 3559, 98 N.W. 619 (1904), the principle was held inapplicable
because not only was the contract unauthorized, bui the aciual procedure uged for issuing
the payment was unauthorized. In State of lowa v, Young, 134 Towa 505, 110 N.W. 202 (1807),
the prmcég&e was held insufficient to prevent recovery of mon previously pald, at least
a public eial. Accord, Peet v. Leinbaugh, 180 Icwa 837, 164 N.W. 127 (1917),

=0 E.g., Tackson v, City of Creston, 206 ITowa 244, 220 N.W, 92 (1928). Tt is through assessment
contests that the greatest number of cases concerning public contracts arise.

@2 First Nat'l Bank v. City of Emmetsburg, 157 Iowa 555, 138 N.W, 451 (1512),

= Barber Asphalt Pavin Co. v. City of Des Moines, 191 Iowa 762, 183 N.W. 458 (1821);
Gilchrest & Co. v. City of Des Moines, 131 N.W. 776 {Iowa 1911); cf. Western Asphalt Paving
Corp. v. City of Marshalltown, 203 Iowa 1324, 214 N.W. 6387, 13 Towa L. Rev. 111 (1927);
Younker v. City of Des Moines, 101 N.W. 1129 Towa 1805); Iowa Pipe & Tile Co. v. Callanan,
125 Towa 358, 101 N.W. 141 (1904); Fort Dodge Elec. Light & Power Co. v. City of Fort Dodge,
115 Tow= 568, 80 N.W. 7 (1902); Polk County Sav, Bank v. State of Iowa, 69 Jowa 24, 28 N.W.
4168 (1886); Scofield & Cavin v. City of Council Blufis, 68 Towa 695, 28 N.W. 20 (1886); Bucroft
v. City of Council Bluffs, 62 Iowa 646, 19 N.W, 807 (1834); Note, 13 Iowa L. Rev. 81 (1927}.
It should be noted that the governmental unit not only has an obligation to take these steps
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failure of performance by the contractor, the public body could not be held
liable on such an implied promise.204

CONCLUSION

There are many pitfalls facing those who contract with political sub-
divigions. If the confract is unauthorized, because the subdivision lacks
power to enter info it, the only means of recovery are a special act of the
legislature or, perhaps, a partial recoupment by reclaiming the performance
under the confract. Unauthorized contracts can arise not only from a lack
of power o contract in regard to the subject matier of the contract, but,
under certain circumstances, from a failure to follow the required statutory
procedure. Even if the deviation from the required statufory procedure is
not such as will render the confract a nullity, as long as if is executory on
both sides the resulting contract may be unenforceable and subject to rescis-
gion or its performance enjoinable by disgruntled taxpayers or landowners.

At the present time the determination of the required statutory pro-
cedure, both before and during the negotiation and formation of the con-
tract, is elusive and difficult because of the fragmentation of these provisions
throughout the Code. The statutory scheme now in effect has separate pro-
visions based in general upon the subject matter of the confract, each being
applicable to a single designated political subdivision. These provizions
many times appear to overlap while at the same time they seem to leave
other possible contracting sifuations uncovered. No two provisions are the
same; this variance in content seems for the most part to be purely arbitrary.
In light of the serious consequences that may follow from failure to follow
the statutory procedure, it would seem that a general statue applicable {o
all contracting situations of «ll political subdivisions is needed.

James E. Kwox, JB. (August 1861)

but must make a reasonable effort to do so, within a reasonable time. Turner Improvement
Co. City of Des Moines, 155 Iowa 582, 136 N.W. 658 (1912); Morgan v, City of Dubuque, 28
Iowa 575 1870}).

24 Snouffer & Ford v. Clty of Tipton, 150 Jowa 73, 129 N.W. 345 (1911); Crawford v. Mason,
123 Towe 301, 98 N.W, 795 (1904),



CASE NOTES

DAMAGES—In an action for the wrongful death of a minor
child, may the parent or parents of such child recover for the
loss of possible contributions the deceased child might have
made after reaching age twenty-one?

Plaintiff’s fifteen year-old daughter was killed in an automobile accident
allegedly caused by the defendant’s negligence in failing o keep a county
road reasonably fit and safe for travel, in violation of its statutory duty.
Plaintiff, as special administrator for the decedent’s estate, brought an
action for wrongful death, The trial court granted defendant a new trial
on the ground that the judge had incorrectly charged the jury to consider
loss of possible contributions, due to parental dependency, which the minor
child might otherwise have made subsequent to her twenty-first birthday.
Plaintiff appealed. Held, three judges dissenting, that recovery could be
had for loss of possible contributions, due to parental dependency, which
the minor child might otherwise have made even subsequent to her twenty-
first birthday. Thompson v. Ogeman County Board of Road Commissioners,
357 Mich. 482, 98 N.W.2d 620 (1959)

At common law there was no cause of action for damages for the
wrongful death of a minor child.! The right to maintain an action to recover
damages caused by wrongful acts first arose in England with the passage
of the Lord Campbell’s Act in 18462 Today, in practically every jurisdic-
tion, the right to recover for damages caused by the wrongful death of
decedent depends upon a statutory provision.®

The great majority of jurisdictions allow the parent or parents of the
wrongfully killed minor child to recover for loss of services of such child
during minority and also allow the parent or parents fo recover damages
for the loss of possible contributions which the child may have made to
them after reaching majority, less the expenses of educating, maintaining,
and raising such child.# The main point of conflict between jurisdictions
concerns the question of whether the parent can recover for loss of possible
contributions the child may have made after reaching majority.

1 REsTATEMENT, Torrs § 925 (1939).

31 Ford v. Maney's Estate, 251 Mich. 461, 232 N.W. 303 (1930); ResraTem=nr, Tonrs § 925 (1939);
Prosser, Torrs 710 (2d ed. 1955).

& Prosser, Torrs 710 (24 ed. 1055). E.g, MrcH, Stat. Anx. § 27.711 (Sup%). 1957) : . . . whenever
the death of a person or injuries resulting in death, shall be caused by wrongful act, ne%laect
or default, and the act, neglect or default is such as would (if death had not ensued) e
entitled the party injured tc maintain an action and recover damages, in respect thereof,
then and in every such case, the person liable, if death had not ensued, shall be liable
{0 an action for damages, notwithstanding the death of the person injured, and although
the death shall have been caused under such circumstances as amount in law to felony, all
actions for such death, or injuries resulting in death, shall hereafter be brought under this
act."” See also: ILL. Rev. Srar, . 70, § 1 (1953} (nearfy identical with the Michigan statute);
MINN, STaT. § 573.02(1) (1957) (“When death is caused by the wrongful act or omission of
any person or corporation, the trustee appointed as provided in subdivision 2 may maintain
an action therefor if the decedent might have maliniained an action, had he lived, for an
injury eaused by such wrongiul act or omission. . . ."}; Wris. STar®, § 331,03 (1955) (identical
with the Michigan statute exce%t that the words “and afthough death shall have beeh caused
uhder cireumstances as amount in law to felony” are omitfed and the following is added:
“provided that such action shall be brought for death caused in this state.”).

« Dawkins v. Chavez, 132 Colo. 61, 285 P.2d 821 (1955), affirm McEntyre v. Jones, 128 Colo.
461, 263 P.2d 313 (1953), which held that the net pecuniary loss would include what the
parents might have expected to receive from the continuation of the daughter’s life, less the
cost of properly maintaining and educating her.
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