IOWA MOTOR VEHICLE CERTIFICATE OF
TITLE LAW V

Richard §. Hudsont

The most recent commentary! by this writer on the lowa Motor Vehicle
Certificate of Title Law was critical of the analysis and result in Northern
Insurance Company of New York v. Miller? That case held an insurance
comparny, subrogated to its Illinois insured, from whom a motor vehicle
was stolen, could recover in replevin from an apparently innocent Iowa
purchaser. That individual held an Iowa certificate for the vehicle, issued after
he purchased the vehicle from another person holding an Iowa certificate,
but neither certificate disclosed the Illinois insured’s interest. This holding
was reached in spite of the pertinent language of the Jowa Code that:

[N]o court in any case at law or equity shall recognize the right,
title, claim or interest of any person in or to any vehicle subject
to registration sold or disposed of, or mortgaged or encumbered,
unless evidenced by a certificate of title or manufacturer’s or im-
porter’s certificate duly issued or assigned in accordance with the
provisions of this chapter®

I. How ConcLustve 1s THE IowA CERTIFICATE oF TITLE?

Subsequent to the case referred to in the prior paragraph, in December,
1964, it was held in Merchants and Farmers State Bank of Weatherford, Texas
v. Rosdaiit that a Texas chattel mortgage properly noted on a Texas certificate
for the particular vehicle survived a series of transactioms including an
Alabama registration, Oklahoma registration and several Iowa certificates
all issued without notation of the Texas mortgage, and supported a conversion
action against an apparently innocent Towa purchaser, Consistency with the
Northern Insurance Gompany case, supra, supported that result in Merchants
and Farmers State Bank. No basis for distinction appears under the certificate
of title provisions, between cases where some interest in the vehicle was origi-
nally voluntarily granted, as in the Texas case, and where the vehicle was not

+ Professor of Law, University of Missouri at Kansas City. AB. 1937, LL.B. 1939,
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1 Hudson, Towa Motor Vehicle Certificate of Title Law IV, 14 DraRE L. Rev. 36 (1964).
Earlier articles were Hudson, fowa Moior Vehicle Certificate of Title Law III, 5 DraKE L.
REv. 31 (1955); Hudson, Jowa Motor Vehicle Certificate of Title Law II, 4 DrAKE L, REV.
86 (1955); Hudson, fowa Motor Vehicle Certificate of Title Law, 8 DRARE L. REv. 3 (1953).

2 256 Iowa 764, 129 N.W.2d 28 (1964).

8 Towa CopE § 321.45(2) (1962). See note 31 and accompanying text infra where the
subsection is quoted.

4 257 Iowa 1238, 131 N.w.2d 786 £1955). A supplemental opinion was issued in 136
N.W.2d 286 affirming the proposition referred to in the body but clarifying the opinion as
to circumstances of a conversion action against others in the distributive chain besides the
last purchaser, and also as to the ability of individual deferidants to maintain cross petitions
against prior parties In the distributive chain.
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voluntarily surréndered, as in the Illinois case, Some, on policy grounds, might,
however, prefer the Illinois insurance company, but not the Texas mortgage.
The status of the Iowa certificate as “conclusive” evidence of ownership
was also weakened by an opinion announced in November, 1964, in State
Automobile and Casualty Underwriter v. Farm Bureau Mutual Insuraence
Company.’ Here the court was concerned with an action to determine which
insurance company was primarily liable to pay for damage to a third person,
the buyer’s insurance company or the seller’s insurance company, when the
buyer had taken possession of the vehicle but no title certificate had been
transferred at the time of the action inflicting the injuries. The court stated
the problem in these terms: *““The decision depends upon the ownership of
the car, which in turn depends upon whether there was a bona fide sale.”¢
The supreme court reversed the trial court and ordered a new trial for the
buyer’s insurance company because of a stated error in admitting evidence of
a scttlement agreément made by the buyer's insurance company, But the
court affirmed the trial court’s finding of a bona fide sale, and the proposition
that the presumption of ownership in the seller, based on lack of passing of
the title certificate, was rebuttable, The court’s staterment was:

Appellant [buyer’s insurance companj‘] argues there is a pre-

sumption of ownership arising fromn a title certificate and that

there was no positive evidence to overcome this presumption.

We disagree. As stated in the foregoing divisions there is evidence

to support the court’s finding of a bona fide sale. Such a sale is

sufficient to overcome the presumption and transfer the liability
even though the title certificate is not transferred.”

This statement was accompanied, without discussion, by a quotation from
Towa Code section _321.493 (1962), and a reference to Hariman v. Norman®
Iowa Code section 321.493 provided as follows;

In all cases where damage is done by any motor vehicle by
reason of negligence of the driver, and driven with the consent of
the owner; the owner of the motor vehicle shall be liable for such
damages, _

A person who has made a bona fide sale or transfer of his
right, title, or interest in or to a motor vehicle and who has
delivered possession of such motor vehicle to the purchaser or
transferee shall not be liable for any damage thereafter resulting
from negligent operation of such motor vehicle by another, but
the purchaser or transferee to whom possession was delivered
shall be deemed the owner. The provisions of subsection 2 of
séction 321.45 shall not apply in detetmining, for the purpose of
fixing liability hereunder, whether such sale or transfer was
made.

5 257 Iowa 56, 181 N.W.2d 265 (1964).

¢ Id. at §7, 181 N.W.2d at 266.

7 Id. at 59; 131 N.w.2d at 267.

8 253 Towa 694, 112 N.W.2d 374 (1961) referred to in Hudson; Iowas Molor Vekicle
Certificate of Title Law IV, 14 Drake L, REv. 36, 39 n.18 (1964).
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Although not discussed here,? if it is assumed that “ownership” should
determine which insurance company is primarily liable as between two in-
surance companies, both of which are liable and where there has not been
compliance with the requirements for transfer, the person listed on the certifi-
cate should be conclusively considered the owner because of the language of
the certificate statute,® i.e. no court in law or equity should recognize any
other interest than on the certificate. The only applicable exception referred
to in section 821.45(2)11 was “except for the purpose of section 321.493.” The
purpose referred to in section 321,493 was the liability of the owner himself,
and not the relative position of the insurance companies; especially note the
provision in section 321.493 excluding reference to section 321.45(2) “for the
purpose of fixing liability hereunder.” It should be noted that automobile
casualty policies, with the common “omnibus” coverage clauses, promise to
pay, on behalf of a person driving a car with consent of insured even if the
named insured would have no personal liability under the Iowa “owner
liability” section 321.493. The liability of the insurance company is not under
section 321.493. In states with certificate of title laws similar to that in Jowa,
it has been held that the seller’s insurance was primarily liable, under the
“omnibus” coverage clause, for the payment of claims against the buyer of
the motor vehicle when there was no compliance with the certificate law
requirements for transfer of ownership.2

Applying the “conclusiveness” test to the insurance problem of “primary”
liability and “ownership,” as suggested above, and thus making the sellers
insurance company primarily liable, would be consistent with the prior Iowa
case, Calhoun v. Farm Bureau Mutual Insurance Companyls The Galhoun
case held that an insurance company suing under a policy for damages-to a
car by its insured, could not defend on the theory that the seller was not an
owner when the certificate of title had not been assigned to the buyer at the
time of damage to the car, insured having “sold” the car under circumstances
in which the trial court found was a sale otherwise completed, possession hav-
ing been delivered to a buyer,

If the interpretation is adopted, as the court apparently did without
discussion, that the “conclusiveness” test does not apply to the problem of
allocating liability under insurance policies, the seller’s insurance company
should have had no liability at all for the actions of the buyer, not just
being put in the position of not being primarily liable, ‘The holding of a prior

9 See discussion in D. BLASHFIELD, AuroMoBILE ENcycroPepia §§ 3459, 345.13 (3d ed.
1965); J. APPLEMAN, INSURANCE §§ 3901 et seq., 4914 (1942).

10 See appendix infre for full quotation.

11 See appendix infra.

12 See anthorities collected in FHudson, Jowa Motor Vehicle Certificate of Title Law IV,
14 DraEE 1. REV. 36, 41 n.28 (1984) and particularly Turpin v. Standard Reliance Ins. Co.,
169 Neb. 233, 99 N.w.2d 26 (1959); Brewer v, De Cant, 167 Ohio St. 411, 149 N.E2d 166
(1958); Ohio Farmers Ins. Co. v. Hoosier Gas Co. 117 Ohio App. 507, 193 N.E24 153
1953).
‘ 1)8 255 Towa 1875, 125 N.W.2d 121 (1968) commented on in 43 Iowa L. REv. 1838 {1964).



30 Drake Law Review [Vol. 17

be true, why the result of a loss by the innocent purchaser in the former
cases should be perpetuated, and why in this particular case there is more
reason to protect the holder of the original certificate especially where, as
indicated below, the plaintiff could have easily noted on a certificate a security
interest, and made more certain that a duplicate would not be issued with-
out an indication of his interest.27 But, in the cited cases, there would have
been a considerable burden on the Texas and Illinois interests to track down
the vehicle and prevent the things that occurred. It should be noted here
that in the present case the car was delivered for purpose of resale and that is
exactly what occurred,

Apart from the limited policy argument and attempt to prefer the original
certificate holder on the basis of comparison to prior cases where subsequent
certificates were fraudulently obtained, the court’s opinion points out that
the criticism directed at those prior cases is not applicable here because both
possess Jowa certificates. The criticism discredited concerned the court’s fail-
ure to interpret subsection $21.45(2) of the 1962 Code so as to conclusively
establish an ownership interest in the holder of the Iowa title certificate. It is
true, as the court’s opinion asserts, section 321.45(2) does not literally provide
an answer to this latter case. Also it is true, a fact not reférred to in the
opinions, that the language of section 321.45(2),%® is literally only prohibitory
(no interest was to be recognized unless noted), and does not affirmatively
command recognition of the interest indicated on the certificate. Where there

2T The opinion cites Yarwood v, DeLage, 91 N.E2d 272 (Chio App. 1949) in which a
seller of 4 car was unsuccessful in maintaining a replevin action against an innocent pur-
chaser who had purchased under a chain of title going back o the original purchaser wha,
without the original certificate which was in the hands of a third party lender, secured a
second certificate on an affidavit he had assembled the car from parts. The opinion cites
the statement from the Ohio opinion that a valid title cannot be resurrected out of a fraud-
ulently obtained title, and the conciusion that the seller could not maintain replevin because
the present innocent purchaser has the same enforceable vight to a certificate as the
original buyer wonld have had at the beginning of the transaction. However, the case fails
to mention the reference in the Ohio opinion that the innocent purchaser had ‘“actuai
ownership.” The Ohio case result is dismissed in the Yowa opinion simply with the state-
ment that the rights of the holder of the security were not there considered. This is
especially interesting in view of the Iowa court's failure to consider the argument in the
Iowa case, discussed in note 28 and accompanying text infra, that there was in that case a
security interest which should have been noted on a certificate of title.

An Ohio Court of Appeals in Buckeye Union Cas. Co. v, Nichols, 215 N.E.2d 788 (Ohio
App. 1966) affirming 212 N.E.2d 683 (Ohio Muni. Ct. 1965), held an original Ohio certificate
prevailed against an innecent purchaser with an Ohio certificate in a chain from a duplicate
issued for the same vehicle with an altered serial number, The Buckeye opinion distin-
guished another case in the same court where an innocent purchaser with an OQhio certifi-
cate in a chain from a duplicate prevailed against an Ohio certificate in 2 chain from the
original owner of a stolen car originally titled in another state. The stated distinction was
that the controlling rule was priority for the person holding certificate in chain which
began with the first issued Ohio title, 'There was no reference in the epinion to any con-
trolling sections as to duplicates. i

A preference for the chain of title from a duplicate was manifested in First Nat’l Bank
of Omaha v. Provident Ins. Co., 156 Neb. 45, 125 N.w.2d 78 {1968), in which the court held
that a bank, which took an assignment of a conditional sales contract and possession of a
certificate of title, lost to a finance company which took a mortgage on rhe same car in
reliance on a duplicate certificate of title not showing the bank’s lien, even though the
bank's lien was eventnally noted before that of the Finance Company,

28 See appendix infra.
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is no other Iowa certificate issued, non-recognition, of the interest not on an
Towa certificate, would leave no interest at all to be recognized, an absurd
result, so it is necessary to recognize affirmatively the interest on the Iowa
certificate. In the case of two Iowa certificates, there is no problem of non-
recognition because the claimed interests are noted.

B. Weaknesses of Nonconclusive Cases

However, the essential weaknesses of the former cases, the tailure to ex-
amine the entire statute, and the failure to recognize from a policy point of
view the interest of protecting an innocent purchaser are still present in this
case, ‘There is no reference at 2ll in the opinion to the provisions of section
821.422® which point to an opposite conclusion to that of the court. Jowa
Code section 321.42 (1962) provides:

In the event of any lost or destroyed certificate of title, a
plication shall be made to the department by the owner of su
vehicle, or the holder of a lien thereon, for a certified copy of
the same upon a form prescribed by the department and accom-
panied by a fee of two dollars. Such application shall be signed
and sworn to by the person making the same. Thereupon the
department shall mail a certified copy to the person entitled to
receive the certificate of title as indicated by the records of the de-
partment at his most recent address shown by such records. Such
certified copy shall clearly be marked *“duplicate” and shall be
identical in every respect to the original to include notation
upon the face thereon of liens or encumbrances disclosed by the
records of the department, Upon issuance of title the previous
certificate last issued shall be void. The new purchaser or trans-
feree shall be entitled to receive an original title upon presenta-
tion of the assigned duplicate copy to the county treasurer of the
county where such new purchaser and transferee resides. Any
purchaser of such vehicle may, at the time of purchase, require
the seller of same to indemnify him and all subsequent pur-
chasers of such vehicle against any loss which he or they may
suffer by reason of any claim or claims presented upon the origi-
nal certificate, Any person recovering an original certificate of
title for which a duplicate has been issued shall forthwith sur-
render the same to a county treasurer or the department.

This section does not indicate that a court should go behind the action
of the department in such matters as whether the certificate was lost, who was
the owner, or as to who is the person entitled to receive the certificate when
the section so clearly states: “upon issuance of title the previous certificate
last issued shall be void.” ‘The reference to indemnity against loss by reason
of claims is permissive (may). In view of the reference to the previous certifi-

29 See discussion in G. GILMORE, SEGURITY INTERESTs IN PERsONAL ProrerTyY § 20.4 (1965)

gl;ereinafter cited as GiLMoRE] about the duplicate certificate provisions in the Uniform
otor Vehicle Certificate of Title Act.

The words “and sworn to” were removed by the Iowa 62d G. A., 4 JowA LEc. SEmv. 715

(1967).
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cate being void, the indemnity clause must be referring to such things as cost
of defending any actions brought, not to a determination that the previous
certificate would prevail®® Also note that the new purchaser, after a dupli-
cate, is entitled to receive an “original,” and that any person recovering an
original for which a duplicate has been issued shall surrender it. Also, as
further support for the conclusion that the certificate issued after the dupli-
cate should control, see Iowa Code section 321.101(8) (1962), which provides:
The department is hereby authorized, and it shall be its
duty, to cancel a certificate of title that appears to have been
improperly issued or fraudulently obtained, Upon cancellation
of any certificate of title the department shall notify the county
treasurer who issued the same, who shall forthwith enter the
cancellation upon his records. The department shall also notify
the person to whom such certificate of title was issued, as well as
any lien holders appearing thereon, of the cancellation and shall
demand the surrender of such certificate of title, but the cancel-
lation shall not affect the validity of any lien noted thereon.

Having concluded the second certificate chain conferred no rights upon
the innocent purchaser, apparently without an examination of all the pro-
visions of the certificate law; the court further concluded there was nothing in
plaintiff’s acts which would estop it from denying the validity of the second
certificate. In essence, as to the argument of no estoppel, the court stated that
delivery of possession of the vehicle knowing it would be offered for resale
on a used car lot, is not enough; plaintiff had no knowledge of the second
certificate; plaintiff had legal title; plaintiff knew a seller was required to
deliver a certificate at the time of delivery of a vehicle and could not do that
as long as the plaintiff retained control of the certificate; plaintiff as a licensed
dealer was required to obtain a new certificate when acquiring for resalesl
and that by issuing a purchase receipt it did all it was required by law to do;
that the failure of the department to pay attention to the purchase receipts in
its file made this possible, There is no reference at all to the dilemma in which
a purchaser at a car lot is placed.

In connection with the statement that delivery of possession of the car
was not sufficient for estoppel, it is assumed, although the opinion gives no
authority, the court is relying upon the part of section 821.45(2) of the 1962
Code which states:
[N]or shall any waiver or estoppel operate in favor of any person
claiming title to or interest in any vehicle against a person
having possession of the certificate of title or manufacturer's or
importer’s certificate for such vehicle for a valuable considera-
tion.

In the absence of such a statutory reference, there was considerable authority

80 Note that Florida in FLA, STAT. AxN. § 51929 (1958) as to duplicates provides that
all subsequent certificates in the chain after the first duplicate shall be marked duplicates
and that subsequent purchasers in the chain of title originating with the duplicate acquire
only such rights as the original holder of said duplicate copy had himself,

31 JowA CobE § 321.48(1) (1962),
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for an estoppel in similar situations of delivery to dealers in favor of buyers in
the ordinary course of business.32 The statute in literal terms does appear to
cut off such an argument. The Ohio cases cited® in the opinion, in a “foor
plan” operation, held in favor of an innocent purchaser, in spite of a similar
clause in the Ohio law. This conclusion was reached on an “agency” theory
based mostly on prior acquiescence by the finance company in the dealer’s
failure to comply with the strict requirements of the transaction, a situation
apparently not present here. However, the principle of preferring an inno-
cent purchaser, in spite of the literal “no waiver or estoppel clause,” is
involved here, Furthermore in the Ohio cases the purchaser had not obtained
a certificate; here he did. Equally applicable to this situation, where the
plaintiff sends forth a car to be sold and sits back holding the certificate and
relying on all the provisions of the law, is the somewhat flamboyant language
of the judge, writing an opinion in a Florida case. That case protected a
purchaser, who obtained no certificate and made no inquiry at a public office,
against a finance company which had noted a lien, but had permitted re-
possessed items to be returned to a dealer’s lot for resale, It was from that lot
which the purchaser obtained the vehicle. “[T]o allow the finance company
to take advantage of the purchaser's not baving a title certificate would be
about as inconsistent as to allow the culprit who murdered his father and
mother to beg for mercy on the ground that he was an orphan.”34

Apart from the foregoing argument of estoppel in turning the vehicle
over for resale, there is the further argument, not referred to in the opinion,
that the interest of the plaintiff in the vehicle was really a security interest,
or lien, in the vehicle. Therefore it should have been noted on a certificate;
mere possession of a certificate under those circumstances is not sufficient to
protect against a subsequent innocent purchaser, If there had been a notation
on a certificate the motor vehicle department would surely have picked it up
when issuing the duplicate,

Should the interest of the plaintiff have been noted on a certificate? The
prior recording statute, Iowa Code section 556.4 (1962) provided:

No sale, contract, or lease, wherein the transier of title or
ownership of personal property is made to depend upon any

82 See discussion in GILMoORE § 26.1 n.1-2, referting to Producers Livestock Marketing
Ass'n v. John Morrell & Co., 220 Iowa 948, 265 N.W. 242 (1936); GiLmore §§ 26.2, 26.3, 26.5;
R, DUESENEERG & L. KING, SALEs % BuLx Transrems Unnzr TEE U.C.C. §§ 10.03 (es el),
10.05 (autornobile title certificate laws) (1966) [hereinafter cited as DuEsEnNBERG &% NG]);
S. WiLLisTON, THE LAw GOVERNING SALES OF Goons § 329 (2d ed. 1948); L. Vorp, LAw ow SALES
§ 61 (2d ed, 1959); RESTATEMENT (SECOND) OF AcENGY § 201 (1958); RESTATEMENT (SECOND)
OF AGENCY APPENDIX, REroRTERS NoTES § 174 n.5, at 262 (1958). As to the future see UNIFORM
ComMmERcIAL CODE § 2-403(5) (which protects a buyer in the ordinary course of business when
an Item has been entrusted to a merchant as defined in § 2-104(1)} and § 9-307(1) (where a
buyer in ordinary course of business (§ 1-201(0)) takes free of a security interest created by
his seller even though there is perfection and knowledge) [hereinafter cited as U.C.C].

88 Fouke v. Commercial Credit Corp., 116 Ohio App. 145, 187 N.E2d 160 (1962);
Mutual Finance Co. v. Kozoil, 111 Ohio App. 501, 165 N.E2d 444 (1960). See¢ references to
the Ohio cases in Hudson, Iowg Motor Vehicle Certificate of Title Law IV, 14 DRARE L.
Rev. 36, 42 n.25 (1964) and GIiLMORE § 26.9.

34 Motor Credit Corp. v. Woolverton, 99 So. 2d 286, 291 (Fla. 1957).
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condition, shall be valid against any creditor or purchaser of the
vendee or lessee in actual possession obtained in pursuance
thereof, without notice, unless the same be in writing, executed
by the vendor and vendee . . . and such instrument or a true
copy thereof is duly recorded by, or filed and deposited with, the
recorder of deeds. . . .

The title certificate law came along and said in Iowa Code section 321.50
(1962), in part:

The provisions of chapter 556 shall never be construed to
apply to or permit or require the deposit, filing or other record
whatsoever, of a chattel mortgage, conveyance intended to oper-
ate as a mortgage, trust receipt, conditional sales contract, or
similar instrument . . . . Any morigage, conveyance intended to
operate as a mortgage, trust receipt, conditional sales contract or
similar instrument covering such vehicle, if such instrument is
accompanied by delivery of such manufacturer’s or importer’s
certificate and followed by actual and continued possession of
the same by the holder of said instrument or, in the case of the
certificate of title, if a notation of same has been made by the
county treasurer on the face thereof, shall be valid as against the
creditors of the mortgagor . . . and subsequent purchasers, mort-
gagees and other lienholders or claimants, but otherwise shall
not be valid against them ., . ., ., Exposure for sale of any such
vehicle by the owner thereof, with the knowledge and consent
of the holder of any lien, mortgage or encumbrance thereon,
shall not render the same void or ineffective as against subse-
quent purchasers or the creditors of such owner or holder of
subsequent liens, mortgages or encumbrances upon such motor
vehicle or trailer,

The langnage of the two statutes (chapter 556 and section 321.50) is not
exactly the same (notably the early law refers to a “sale on condition”
whereas the latter refers to a “conditional sales contract”) but the obvious
purpose of both is to have all security interests in property noted on a certifi-
cate except in the one case of a manufacturer’s or importer’s certificate, In
Hull-Dobbs Motor Company v. Associates Discount Corporation,®® prior to
the Jowa certificate law, the Jowa court held that an arrangement whereby
cars were brought to Iowa from Illinois for resale, and Fllinois title certifi-
cates were attached to checks which didn’t clear, was a sale on condition
under the Iowa law (possessing the characteristics of cbligation to pay, deliv-
ery of possession, and title to pass on payment). The title should have been
recorded in Iowa, and that because it was not recorded in Iowa a bona fide

85 241 Towa 1365, 44 N.W.2d 403 (1050), see discussion of this case and other Iowa
cases involving bad checks in Hudson, Jowa Motor Vehicle Certificate of Title Lew, 3 DRARE
L. REv. 8, 14 (19533; accord, Industrial Credit Co. v. Hargadon Equip. Co. 254 Towa 757,

~~119 N.w.2d 238 (1963) where there was an oral agreement between assignee of conditional
sales contract for a moter scraper and seller-assignor in possession of the article after re-
gossession that assignee would deliver title on payment of balance due under prior guaranty
y assignor on assignment, held to be a “conditional sales” contract, and thus subject to
recording requirements, as against a bona fide purchaser of a second conditional sales
congract from the sellex. There is no reference to any certificate of title,
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purchaser (chattel mortgagee) prevailed. Was the relationship between plain-
tiff (dealer) and Baum in the Vannoy Chevrolet case, supra, a “conditional
sales contract,” or a “sale on condition” and thus subject to requirements of
notation on a certificate? In an early part of the opinion it states: “plaintiff
‘sold’ or ‘consigned’ the car to Billy Baum,” but that “Baum signed a note . . .
for the purchase price,” and that the “procedure [of leaving the certificate of
title attached to the note at the bank] was followed to make sure Mr. Baum
would settle the note at the bank”; that “when the automobile was sold, Mr,
Baum was to pay the note and receive the title certificate.”¢ The predominant
characteristic of the relationship seems to be that of a security interest in
vehicles which Baum had purchased, and the interest should have been noted
on a certificate. Perhaps even a written agreement, not apparently present,
was necessary as indicated in section 556.4; the amendments in the certificate
law refer only to filing and recording and do not change the requirement to
a writing,

Is mere possession of a certificate sufficient to protect a security interest,
otherwise subject to noting requirements, against third parties? Note that the
quoted provisions of section 321.45(2) of the 1962 Code about conclusiveness
of the certificate and waiver or estoppel were stated to be “except as provided
in section 321.50" (the section about notation of security interests), so that
mere possession of a certificate should not have been sufficient. The reference
in section 321.50 that exposure for sale of “such vehicle” shall not render the
lien ineffective as against a subsequent purchaser is obviously referring to
such a vehicle for which a lien has been noted, and does not contemplate a
procedure whercby a security is attempted simply by sitting on a certificate
and concluding sooner or later somebody will have to come after it.57

For the foregoing reasons, especially the applicability of the unmentioned
provisions of the statute as to duplicate certificates, and the provisions as to
notation of security interests which were not complied with, the innocent
purchaser and his finance company should have won.

II. Tue EFrFEcT OF TEE NEW STATUTORY AMENDMENTS
A, Owner's Liability

There has been an interesting change in language by the complementary
amendments. The former Ianguage of subsection 521.45(2) of the Iowa Code
was, in pertinent part: “except for the purpose of section 3521.498." This
writer argued,38 that under the former law, the owner’s liability should still
be governed by the rule of “conclusiveness” of the certificate as to an owner:

88 151 N.W.2d at 516.

87 See discussion in Hudson, Iowa Motor Vehicle Certificate of Title Law, 3 Draxe L.
REv. 8, 13 (1958).

88 Hudson, Jowa Molor Vehicle Certificate of Title Law 1I, 4 Drake L. Rev, 86, 89
1955) and Hudson, Towa Motor Vehicle Certificate of Title Law 1II, b Drakx L. REv. 31, 53
51955 . Conira, 49 Towa L. Rrv. 1338, 1340 (1964) where the author states that §§ 321.45,
91493 specifically provide the certificate of title rules do not apply to owner'’s liability.
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ship interest, except in the specific case of a sale and transfer of possession
relieving a prior owner of liability referred to in section $21.493, Also, because
of the specific reference to that case, other situations involving owner's liability,
as cases where a certificate of title is taken in the name of someone other than
the person furnishing money, promising to pay, and taking possession should
be governed by the rule of subsection 321.45(2) and that no other interest
should be recognized unless indicated on a certificate. ‘The change from
“purpose” to “purposes” must mean that in no case involving owner’s lability
will the conclusiveness test of subsection 321.45(2) apply. Although there is
no other affirmative evidence that such a change was intended, a change in
language is supposed to generally indicate some change or at least to conform
the language to what was intended all along.3®

B. Insurance

The re-enactment of provisions of “conclusiveness” in subsection $21.45(2)
should reinforce the conclusion expressed above in connection with the dis-
cussion of State Auto and Casualty Underwriters v, Farm Bureauw Mulual
Insurance Company.*® *“Conclusiveness” of the stated interest in a certificate
should apply to situations in connection with insurance litigation where
ownership or other interests become significant. Note that in the re-enactment
of subsection 321.45(2)* there are listings of exceptions which do not include
any reference to disputes under insurance policies. The reference to “except
for purposes of section 321.493,” still does not meet the insurance problem
because section 321.498 deals only with owner’s liability, ‘The familiar maxim
that express unius exclusio alterius®? would strongly suggest that when certain
exceptions to “conclusiveness” are mentioned no others should be considered,

C. Security Interests

Initially it should be noted that the enactment of a comprehensive
scheme of rules as to security interests in Article Nine of the Uniform Com-
mercial Code required a decision as to the accommodation®® to be made
between the general pattern of Article Nine for perfection by filing financing
statements, and the requirement in various states in connection with motor
vehicles that liens be noted on a certificate. The Uniform Commercial Code,
as presented for adoption by the sponsoring organizations, presented two
alternatives, both of which acquiesce to a certain degree to the certificate of
title requirements. Iowa adopted alternative B4 which excludes from the

88 J. SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION §§ 1930, 4510 (3d ed. F. Horach
1948).
lﬂ Sge note 4 supra.

41 See appendix infra.

42 Sypra note 59, at §§ 4915-17,

43 Sge discussion in GILMORE § 9.2, at 294 about the drafting history of motor vehicle
certificate of title legislation. See also discussion in Note, Security Inierest In Motor Vehicles
Under the UCC: 4 New Chassis For Certificate of Title Legislation, 70 YaLE L.J. 995 (1961).

44 See discussion in GiLMong § 20.8 (Article 9: Relationship with certificate of title acts).
Certificate of title acts are discussed generally in GiLmone §§ 20.1-.8.
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general requirements of filing financing statements, security interests in motor
vehicles which are not inventory held for sale. The 1967 Iowa General
Assembly amended this to remove the word “motor,” apparently to conform
this Ianguage to the certificate of title law which requires certificates of title
for vehicles other than motor vehicles.48

The 1967 Iowa amendments to subsection 321.45(2) and section 321.50
conform to the decision to exclude security interests in new and used vehicles
held as inventory for sale from the process of notation on a certificate of title.
Initially it may be noted that “inventory held for sale” is a more limited
pbrase than “inventory” as defined in section 9-109(4) of the Uniform Com-
mercial Code; “ ‘inventory’ if they are held by a person who holds them for
sale or lease or to be furnished under contracts of service or if he has so
furnished them . . . .” Apparently the vehicle held for lease would be covered
by the requirements for notation on certificates and not the general require-
ments in Article Nine for filing financing statements.

D, Perfection of Security Interest

If the security interest is in a vehicle, other than inventory held for sale,
thus excluded from the filing requirements of the Uniform Commercial Code
by the Jowa adopted version, section 9-302(4) states the security interest can
be perfected only by indication of a security interest on a certificate of title
or duplicate. There is a parallel phrase in the exclusion from the “conclusive-
ness” provisions of subsection 321.45(2) for the case of perfection by notation
as provided in section 321.50. There is a slight inconsistency between this and
the revised version of section 321.50 which states there is a perfection by
delivery of an application for certificate, or application for notation of security
interest signed by the owner!8 (note that this will be the buyer under a
conditional sale), or a certificate from another jurisdiction showing security
interest and delivery of the certificate if the owner or secured party is in
possession of it, This does not positively define notation as the time of per-
fection. However, where simultaneous delivery of the certificate is not required
there is more possibility of controversy. Subsection 321.45(2) requires the
county treasurer to notify the holder of the certificate to deliver for notation
within five days and says that the holder of the certificate is liable to anyone
harmed by his failure if he fails to deliver within five days. Does this further
support a conclusion that the crucial time of perfection is notation rather
than simply time of delivery of an application?*” Otherwise would there be
any harm by the failure to note on a certificate? Of course, the harm referred

46 See appendix, note 3 supra.

46 Note that in accordance with the definition of “owner” in Jowa CopE § 321.1(36) (1966)
this will be the debtor.

47 GiLmoRE § 20.8, at 576, in discussing a comparable problem of meshing Article 9 with
the Uniform Certificate of Title Act, believes that the time of perfection should be governed
by the title act and that “indication” of interest is only the ultimate act on which perfection
is conditioned. However, in the Iowa certificate of title act the reference is not crysial clear
in itself as to time of perfection.
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to could be that to someone other than the person delivering the application
who was misled by the failure of notation.

The modified re-enactment of subsection 321.45(2) suggests some doubt
about the validity of security agreements, even between the parties themselves,
and a fortiori as against other parties as creditors of the debtor, if there has
not been compliance with the perfection provisions, thus adding requirements
for enforceability to those of possession or of security agreements signed by
the debtor as required in section 9-303, ever though. section 9-201 does state
that “Except as otherwise provided by this chapter a security agreement is
effective according to its terms between the parties, against purchasers of the
collateral and against creditors.” In a prior article this writer discussed the
question of whether or not the security interest would be valid between the
parties if there were no compliance with notation requirements.*® At that time,
although the basic provision of subsection 321.45(2) was that no court at law
or equity was to recognize any right, title, claim or interest not indicated on
a certificate (very broad language which would extend to enforceability be-
tween the parties) it was concluded that a security interest should be valid
between the parties because subsection 321.45(2) contained a general exclusion
of section 321.50, and that section, while not positively answering the question,
referred only to priorities as to other persons than the debtor and creditor.
Under the revised vexsion it is not believed the same escape can be argued.
The general exception for section 321.50 is removed and the only applicable
exceptions to the “conclusiveness” provisions are in case of perfection of a
security interest in inventory for sale as provided in Article Nine or the
perfection of a lien or*® security interest by notation on the certificate, The
contclusion, that security imterests are not to be recognized, even between the
parties, unless perfected, is further reinforced by the fact that one of the new
exceptions specifically refers to a dispute between the parties and does not
include the problem of enforceakility by the creditor of a security interest.
The reference in the revised subsection 321.45(2)(e) is only to disputes between
buying and selling dealers or failure to deliver or procure a certificate of title
as promised. The special provisions of the certificate law should control over
the general references in the Uniform Commercial Code even though sub-
section 9-208(2), which states that a transaction subject to the Code is also
subject to other listed statutes which contrel, does not, in the Iowa version,
include the certificate law.%0

It should also be noted here that the traditional pledge device is clearly

48 Hudson, Jowa Motor Vehicle Certificate of Title Law, 3 Draxe L. Rev. 8, 12 (1958),
French v. Universal CLT. Credit Corp., 254 Towa 1044, 120 N.W.2d 476 (1968) held admis-
sible in an action between the creditor, which was attempting to repossess, and the debtor,
a certificate showing no lien.

49 There is no explanation as to what is meant by the added language of “lien or
security interest” in the excuded cases in § 321.45(2), rather than the language of “security
interest” used in § §21.50.

60 J. SUTHERLAND, STATUTES AND STATUTORY CoNsTRUCTION § 5204 (3d ed. F. Horach
1943). Green v, City of Mt. Pleasant, 256 Iowa 1184, 131 N.W.2d b (1964); Smith v. Newell, 254
Towa 496, 117 N.W.2d 885 (1962). '
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preserved for the case of inventory held for sale, governed by Article Nine,
because possession is a method of perfection sanctioned for goods by section
9-305; whereas for vehicles not held for sale it is unclear because the only
exception to the “conclusiveness” provisions in subsection 321.45(2) is where
there has been perfection by notation on a certificate.5

E. Waiver and Estoppel

The reference to waiver or estoppel in the revised version of subsection
321.45(2) is changed. In the former version the phrase, “nor shall any waiver
or estoppel operate in favor of any person claiming title to or interest in any
vehicle against a person having possession of the certificate of title or manu-
facturer’s or importer's certificate for such vehicle for a valuable considera-
tion,” followed the first part of subsection 321.45(2), was preceded by a semi-
colon and was followed by a period. This was apparently expanding the idea
that no person could acquire an interest except by a certificate, Although
there was doubt, this writer expressed the opinion in a prior article that a
creditor holding a lien could not use the “no waiver or estoppel” idea to
protect himself, without notation on the certificate, just by holding the certifi-
cate, except where a manufacturer's certificate was involved (and no notation
was required under the statute), or a notation was not required because there
was no lien or security interest to be noted.52 In the new version the former
phrase “Except for . .. " (exclusions from the “conclusiveness” provisions)
have been switched from the front and added to the end of the first section
of subsection 321.45(2) so that now literally no waiver or estoppel operates
in favor of a person claiming an interest in a vehicle against a person having
possession of a certificate except in the case of perfection of the security
interest. On the face of the language, this might be interpreted to mean that
no waiver or estoppel would apply against the possessor of a certificate in the
case of an unperfected security interest. But it would seem to be absurd® to
conclude that this means an unperfected security interest may be protected
solely by holding a certificate, because the apparent purpose of providing in
the revised subsection 821.50(5) that “[tThe Uniform Commercial Code chapter
554, Article Nine, shall apply to all transactions intended to create a security®
in vehicles except as provided in this chapter,” was, in part, to incorporate
the system of priorities referred to in Article Nine (as section 9-301, unper-
fected security interest subordinate to certain lien creditors and purchasers,
and section 9-512, certain specialized rules of priority). This is especially true
because the new version of section 321.50, unlike the former, contains no
provisions as to priorities, and because of the argument referred to above—

Bl See discussion in GiLmore §& 205, 20.8 about the possibility of a possessory security
interest under the Uniform Certificate of Title Act.

52 Hudson, Towa Motor Vehicle Gertificate of Title Law, 3 DrakE L. REv. 3, 13 (1953).

B8 J. SUTHERLAND, STATUTES AND STATUTORY CONsTRUCTION §§ 4508, 4508.1, 4706, 506 (3d
ed. F. Horach 1948).

6¢ UC.C. art. 9 refers to a "security interest.”
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that unperfected security interests in vehicles subject to registration are not
enforceable even between the parties. Mere possession of the certificate if a
security interest is involved should not be enough, for protection of that
interest.

The provision that waiver and estoppel would apply to cases of perfection
and that Article Nine shall apply to all transactions intended to create a
security were presumably intended to be applicable even to perfected security
interests. This is indicated by such sections as 9-307(1), which provides that
a buyer in the ordinary course of business takes free of security interests
created by his seller even though the security interest is perfected and even
though the buyer knows of its existence; and subsection 9-307(2) which pro-
vides that in the case of consumer goods and farm equipment not in excess of
one thousand dollars, a buyer takes free of a security interest even though
perfected if he buys without knowledge of the security interest for his own
personal, family or household purposes, or his own farming operation, unless
prior to the purchase the secured party has filed a financing statement.5s
“Estoppel” may go beyond these situations in view of section 1-103 which
provides in part that “unless displaced by the particular provisions of this
chapter, the principles of law and equity, including . . . estoppel . . , shall sup-
plement its provisions.”

F. Security Interest Transactions

The “no waiver or estoppel” provision should apply in cases which do
not classify as a “security interest” under Article Nine, in view of the “con-
clusiveness” provisions to the effect that no court should recognize any interest
except that on the certificate. However, there may be difficulty in classifying
certain transactions as “security interests” within the province of Article Nine,
or the notation requirements to certificates. Reference is made, for example,
to the “cash” sale cases, where a check is given in what otherwise appears to
be a noncredit sale, but the check never clears after possession is given, Under
the pre-Uniform Commercial Code and pre-certificate of title law in Iowa,
the Towa Supreme Court decided in Hull-Dobbs Motor Company v. Associates
Discount Corporation,58 supra that a sales transaction, under which a title
certificate was attached to a check given in Illinois for automobiles, to be
delivered only upon clearance of the check, was a “sale on condition” within
the meaning of the former provisions requiring recording, so that a company
which lent money to the Iowa buyer on the cars purchased in Illinois and
brought to Iowa, would prevail against the Illinois seller because the trans-
action was not recorded. Although the theory of the “cash sale” cases was that
title was retained until the payment was made, in the check cases, until the

55 Note that in non-inventory for sale cases under § 532150 financing statements are not

filed,

56 241 Towa 1868, 44 N.W.2d 403 (1950). See discussion of this case and other Iowa cases
involving bad checks in Hudson, fowa Motor Vehicle Certificate of Title Law, 3 Drake L.
Rev, 3, 14 (1958).
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check cleared, there was doubt that these cases were the kind of credit sales—
extended deferred payment and immediate possession—contemplated by the
recording statutes.’” Under the Uniform Commercial Code and certificate
of title provisions such a result as in Hull-Dobbs is even more likely. Article
Nine is stated to apply to any transaction which is “intended to create a
security interest in personal property” regardless of form, to “security interests
created by contract including . . . conditional sale, trust receipt, bailment,
other lien or title retention contract and lease or consignment intended as
security,” and subsection 1-201(37) states: ** ‘security interest’ means an interest
in personal property or fixtures which secures payment or performance of an
obligation.” Although subsection 321.45(2) broadly excludes from the “con-
clusiveness” provisions the case of perfection of a security interest by notation
on the certificate of title as required by section 321.50, this is no doubt refer-
ring to the security interests which require filing of financing statements under
Article Nine, because of the parallel reference to Article Nine with reference
to vehicles held as inventory for sale and the general reference to Article Nine
in section 321.50. The seller of goods for which he has taken a check would
probably resist strongly any notion that he intended to take a security interest.
However, subsections 1-201(37) and 2-401(1) state that the retention or reser-
vation of title by a seller of goods notwithstanding shipment or delivery to
the buyer is Iimited in effect to a reservation of a security interest.5® Interpret-
ing the “cash sale” or other cases as at most a “security interest” under Article
Two would not change the conclusion of requiring perfection because section
9.113 states that:
A security interest arising solely under the Article on Sales
(Article 2) is subject to the provisions of this Article except that
to the extent that so long as the debtor does not have or does not
lawfully obtain possession of the goods
4. No security agreement is necessary to make the security
interest enforceable; and
b. no filing is required to dperfect the security interest; and
¢. the rights of the secured party on default by the debtor
are governed by the Article on Sales {Article 2).%0

In most of the cases the debtor has possession.

In the circumstances in the Pannoy case, supra, the retention of the certif-
icate on behalf of a guarantor, to insure performance of an obligation, should
more clearly be held to be a “security interest” case under the Uniform

57 GiLumoRre §§ 8.2, 3.7; DUESENBERG & Kinc § 10.02(1); note The “Cash Sale” Presumption
In Bad Check Cases: Doctrinal And Policy Anomaly, 62 Yare L.J. 101, 109 (1952).

58 The word “bailment” is added to the Jowa version, apparently to tie in with the
phrase added in the Jowa version of U.C.C. § 1-201(37), definition of “security interest” that;
“The term also includes any interest of an owner of farm products whose possession is
entrusted to a person engaged in farming operations.”

59 Sge DuEsEnmERg & Kine § 10.06(1), at 10-43 emphasizing that retention or reservation
of title by a seller is what happens in a *“cash sale.”

80 See discussion of U.C.C. § 9-113 in Grmore §-11.8; DursEnsERg & Kive § 13.03(4), at
18-27. S¢e also CoocaN, HocaN % Vocrts, SECURED TrANsacrionNs Unper U.C.C. 1871 et seq.

(1966).
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Commercial Code and thus subject to a requirement of perfection for pro-
tection against the innocent purchaser.

G. Effect of not Classifying Transactions as Security Interests

If these tramsactions, as the “cash sale,” or lease, or consignment, or
others, are not classified as “security interests” and subject to requirement of
perfection in some way as indicated in Article Nine or section 321.50, there
are some sections in Article One and Two of concern in discussing whether the
seller, or other party, may rely on holding the certificate and rely on the
“conclusiveness” provisions and the section as to no waiver or estoppel to
protect him, There is no specific phrasing in the complementary amend-
ments to the Uniform Commercial Code relating to the certificate of title law
specifically preserving the applicability of Article One and Article Two, as
there is in section 321.50 preserving applicability of Article Nine to all
transactions intended to create a security interest except as otherwise pro-
vided. Of concern in Articles One and Two are subsection 1-201(37) which
provides ‘that unless a lease or consighment is intended as security, reserva-
tion of title thereunder is not a “security interest,” but a consignment is in
any event subject to the provisions on - consignment sales in section 2-326,
which purports to give rights under certain circumstances to creditors of a
person in possession of the goods on “consignment” even if not “intended as
security”®! if there is no filing under Article Nine or compliance with other
requirements; and section 2-403 which provides that where goods have been
delivered under a transaction of purchase, the purchaser has such power (to
transfer a good title to a good faith purchaser for value) even though the
delivery was in exchange for a check which is later dishonored, or if it was
agreed that the transaction was to be a cash sale, that entrusting of possession
of goods to a merchant who deals in goods of that kind gives him power to
transfer all rights of the entruster to a buyer in the ordinary course of business
(defined in subsection 1-201(9)). Although there may be a disagreement, it is
believed a purchaser could be a good faith purchaser without obtaining a
certificate.52 Also see subsection 2-507(2) which provides: “Where payment is
due and demanded on the delivery to the buyer of goods or documents of

81 See discussion in DuEsENBERG & KNG § 11.03 as to whether a “consignment” is in-
tended as security and thus demands compliance with Article 9 and of U.C.C. § 2-326 with
its specialized requirements for consignments even if not intended as security, one of which
may be complying with the filing requirements of Article 9. See GIiLMORE §§ 3.5, 11.2 on
consignments.

82 But see the announcement in some of the casés discussed in Hudson, Tows Motor
Vehicle Certificate of Title Law, 3 DragE L, REV, 3, 14 (1958) in which an argument of not
being 2n innocent purchaser wis used as dn alternative basis for denial of the third party
cdaim. See also DUESENBERG & KN § 10.06(1), at 10-48 to the effect that there is nothing in
the U.C.C. which requires that the jurisdiction protect the innocent buyer over the de-
frauded seller if the innocent buyer failed to get a certificate at the time,

Humphrey Cadillac & Oldsmobile Co, ¥, Sinaxd, 229 N.E.2d 565 (Ill. App. 1967) protected
a purchaser, who did not obtain a certificite, as a good faith purc I from a retailer, as
agminst a wholesale auto dealer whose agent had turned the car over to a retail dealer in
violation of instructions.
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title, his right as against the seller to retain or dispose of them is conditional
upon his making the payment due;” subsection 2-511(3) which provides:
“Subject to the provisions of this chapter on the effect of an instrument on
an obligation [section 3-802], payment by check is conditional and is defeated
as between the parties by dishonor of the check on due presentment.” In the
1962 edition of the Uniformn Commercial Code, published by the sponsoring
organization, Comment § to section 2-507 states:

These words [right as against the seller] are used as words of

limjtation to conform with the policy set forth in the bona fide

purchase sections . . . . Should the seller [of the vehicle] after

making such a conditional delivery fail to follow up his rights,

the condition is waived, The provision of this article for a ten

day limit within which the seller may reclaim goods delivered

on credit to an insolvent buyer [section 2-702 is also applicable

here].
As to the latter sentence it is not apparent from section 2-702 which provides
that where the seller discovers that the buyer has received goods on credit
while insolvent, he may reclaim the goods upon demand made within ten
days after receipt, unless misrepresentation is made of solvency in writing
within 3 months, subject to the rights of a good faith purchaser or lien
creditor, and which provides, except as in this subsection (2), that the seller
may not base a right to reclaim goods on the buyer’s fraudulent or innocent
misrepresentation of solvency or intent to pay, why that would be so, that
the rnle on sale on credit would apply to the sale for cash unless the very
period of delay in check clearance is considered to make it a sale on credit.
Such a consideration would be inconsistent with Comment 6 to section 2-511,
which states; “where the instrument offered by the buyer is not a payment
but a credit instrument such as a note or a check postdated by even one day,
the seller’s acceptance of the instrument insofar as third parties are con-
cerned, amounts to a delivery onr credit and bis remedies are set forth in the
section on buyer’s insolvency.”s® In any event, regardless of what interpreta-
tion® might be placed on these sections generally, it is believed that the
special®® provisions of the certificate law should prevail over the general
provisions of the Uniform Commercial Code and that if the transaction is
not classified as a security interest, the “conclusiveness” provisions of, and the
“no waiver or estoppel” provisions, of subsection 321.45(2) should control
and prevent recognition of interests of third party purchasers from, and
creditors of the buyer,%¢ as against the seller in possession of a certificate which

82 DuesENBERG & Kinc § 13.02(1)(b), at 13-6 n.23, points out that U.C.C. § 2-702(3) deals
only with an insolvent buyer and that its provisions would be inapplicable where a seller
asserts rights to cancel and reclaim under § 2-507(2) [and § 2-703(?&7and that there is nothing
about the rights of lien creditors as to reclamation under § 2-507(2). Rights of purchasers
would be controlled by § 2-403.

84 See discussion of problems in GiLMoRe § 3.2 n2-4; Shanker, Bankrupicy and Article
2 of The U.C.C,, 40 REF, ]. 37 (1966); Braucher, Reclamation of Goods From a Fraudulent
Buyer, 65 Mice. L. Rev. 1281 (1967).

85 7. SUTHERLAND, STATUTES AND STATUTORY CoNstRUcTION § 5204 (3d ed. F. Horach 1943).

88 Similarly purchasers and creditors of a sefler in possession should prevail as against
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does not disclose the interest of the buyer in spite of the provision of the
certificate law for delivery of certificate on a sale.7

H. Problems of Interstate Vehicle Transaction

Attention is now given to the interaction of the Uniform Commercial Code
version of the certificate of title law on the problems involved in vehicles mov-
ing from state to state,’8 as in the Northern Insurance case (the stolen car from
IMinois) and Merchants and Farmers State Bank case (the Texas chattel
mortgage), supra. Consideration must still be given to the strong language
preserved in subsection 321.45(2) that no court in law or equity shall recognize
any right, title, claim or interest of a vehicle subject to registration in this
state except in case of perfection by notation on the certificate as provided in
section 321.50 or perfection of a security interest in new or used vehicles held
as inventory for sale as provided in the Uniform Commercial Code, Article
Nine, subsection 321.50(1), applicable to vehicles not held as inventory for
sale which states: “If a vehicle is subject to a security interest when brought
into this state, the validity of the security interest and the date of perfection
is determined by the Uniform Commercial Code, section 554,.9108.” Section
9-103 contains several pertinent provisions: Subsection 9-103(2) refers to
validity and perfection of goods normally used in more than one jurisdiction
(such as automotive equipment and rolling stock) and uses, in general, a chief
place of business as the controlling jurisdiction; and subsection 9-103(3),
in other cases, provides that if personal property was subject to a security
interest when it was brought into the state as quoted above, validity and
perfection®® are determined in accordance with certain rules; for example,
protecting a perfection in one state only for four months in another state into
which the property was brought, However, in subsection 9-103(4) it states that,
notwithstanding the prior subsections, if personal property is covered by a
certificate of title issued under a statute of this state or any other jurisdiction
which required indication on a certificate of title of any security interest on

a buyer only if the certificate situation reflects the interest of the seller and not the buyer,
in spite of such sections as U.C.C. § 2402 (rights of seller’s creditor against sold goods)
and U.C.C. § 2-403(3) (entrusting includes acquiescence in retention of possession with
consequences from entrustment to 2 merchant in § 2-403(2)). It should be noted that the
former provisions of the Jowa recording statute, Jowa Cobe § 556.3 (1962), which protected
purchasers and creditors of a seller in possession if there was no recording, has been re-
pealed along with repeal by enactment of the U.C.C.'s recording sections, Note further that
the only exclusion from the “conclusiveness” provisions of the certificate law, of pertinent
application herein, is § 321.45(2)(c) as to actions between the buyer and seller when the
seller fails to deliver the certificate. There is no reference to actions against third persons.
See discussion of the former situation in Hudson, fowa Motor Vehicle Certificate of Title
Law, 3 Drake L. Rev. 3, 19 51953).

87 Iowa Cone §§ 521.45(1), 32148, 321.67 (1966).

88 See GILMORE §§ 22.2-9 for general discussion of problems created by removal of
collateral from one state to another. See discussion of the Federal Motor Vehide Lien Act in
GiLvoRE §§ 13.7, 25.1-4 setting rules for perfection of security interests in vehicles owned or
operated by carriers holding certificates of convenience and necessity under the Interstate
Commerce Act. }

69 See discussion in GmMoxre § 10.10. about uses of the words “validity and perfection.”
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the property as @ condition of perfection, the perfection is governed by the
jurisdiction which issued the certificate.

Note that these provisions do not refer at all to the situation of the
“stolen car” referred to in the Northern Insurance Company case, supra. This
is not a “security” case. The provisions of section 2403 have not been extended
to protect a purchaser from a thief but do protect a bona fide purchaser in
the case of a voidable title, a transaction of purchase (as where frand and
bad check) or entrustment (to a merchant where a buyer in ordinary course
of business wins). Despite this it is concluded that the re-enactment of the
“conclusiveness” provisions of the certificate of title law with a listing of
specific exceptions, not including the situation of the stolen car as in Northern
Insurance, re-enforces the opinion previously expressed by this writer that the
Iowa holder of a certificate should be preferred to the Ilinois interest. A
specific listing of exceptions should exclude 2ll others.™ This should apply
both to inventory held for sale and all others,

As to security interests and the situation in the Merchanis and Farmers
State Bank case, supra, where the vehicle came from a state where there was
a certificate on which a lien was noted and was brought to Iowa where a
certificate was issued without notation of the Texas lien, the solution of the
problem is a little more difficult, An initial difficulty is that the provisions of
the Uniform Commercial Code apparently do not contemplate the case of
two conflicting certificates.”™ The amendments to the Jowa certificate of title
law are helpful. As indicated above, subsection 321.50(1) provides in part that
if a vehicle is subject to a security interest when brought into this state, the
validity of a security interest and date of perfection are determined by section
9103, subsection 321.50(5) provided that Article Nine shall apply to all
transactions intended to create a security interest in vehicles “except as
provided in this chapter.” The reference to section 9-103 must include a
reference to subsection 9-103(4) which states that, notwithstanding the prior
subsections (2) and (8), if personal property is covered by a certificate of title
issued under a statute of this state or any other jurisdiction which requires
indication on a certificate of title of any security interest in the property as a
condition of perfection, perfection is governed by the law of the jurisdiction
which issued the certificate. Subsection 9-103(4) refers to the law of this state,
or any other jurisdiction. The “conclusiveness” provisions of the certificate
law have exceptions only in case of perfection in new or used vehicles held

70 J. SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION §§ 4815-17 (3d ed. F. Horach
1943).
T1 Vernon, Recorded Chattel Security Interests In The Conflict of Laws, 47 Towa L.
Rev. 346, 879 (1962); see discussion of U.C.C. § 9-103(4) in GiLMORE § 22.7, at 622, § 10.10 at
396, See case comment in 47 B.U.L. Rev. 480 (1967) on First Nat. Bank of Stamper, 95 N. .
Super. 150, 225 A2d 162 (‘1966), critical on the result there for the reagon that under U.C.C.
8 9-103(4) the “indication” on the itle certificate is that situation as of the time of entrance
of the vehicle into the state, so that, where a vehicle came from a state where no indication
of a security interest was required on a certificate into a state where such a requirement
was present, the interest in the entered state was Jost where 2 new certificate in the entered
state was procured.
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as inventory for sale as provided in Article Nine, or in case of perfection by
notation on the certificate as provided in section 321.50 (non-inventory), which
language is not the exact equivalent of the language in subsection 321.50(1).
Despite this in the interest of resolving the conflict between the law of this
state and another state, especially where two certificates are issued, and in the
interest of furthering the apparent desire, in the certificate law by the sim-
ilarity of language in subsection 321.50(1) and section 9-108, to treat non-
inventory and inventory cases alike as to security interests from other states,
this reference to the law of this state (Iowa) should be interpreted to mean
that the issuance of an Jowa certificate without a reference to the security
interest from the other state would not be “conclusive” as to that other
interest. For example, if the vehicle had been covered by a certificate in a
jurisdiction requiring indication on the certificate, as in the Merchants and
Farmers State Bank case, supra, this certificate and security interest should
prevail for an indefinite period in Iowa unless there is something in the other
state’s law against such a conclusion. If the vehicle is not covered by a certifi-
cate from a jurisdiction requiring indication on the certificate as a condition
of perfection, then subsection 9-103(4) would not apply and the answer to
the conflict would be in subsection 9-108(2) or (3). For instance, under sub-
section 9-103(8), if the security interest was perfected under the law of the
jurisdiction where the security interest attached, and before being brought
into this state, the security interest should continue perfected for four months
and thereafter if within four months there is perfection in this state. In both
cases this should be the conclusion, even though an Jowa certificate is issued,
and whether or not the vehicle in Iowa is treated as inventory held for sale.

APPENDIX

Certain complimentary amendments to sections of the Jowa Code were
included in the law enacting the Uniform Commercial Code.2 Certain2?
pertinent sections of the certificate of title law are reproduced here for easy
reference in parallel columns, on the left are statutes cffective to July 4, 1966
and on the right are statutes effective on and after July 4, 1966 as a result of
the enactment of the complimentary amendments. Also included in the right-
hand column are certain pertinent provisions of the Uniform Commercial
Code to security interests,

1 Ch. 413, § 10105 et. seg., [1965] Towa Acts 751 st. seg.

2 Ch. 413, § 10109, [1965] Towa Acts 792 amended Towa Cobe § 321.47 (1962) essentially
to substitute the “security interest” langage of the U.C.C. Ch. 413 § 10111, [1965) TIowa Acts
794 amended Iowa Cope § 32147 (1962) to eliminate a prior amendment commented on in
Hudson, Towa Motor Vehicle Certificate of Title Law I, 4 Drage L. REv. 86, 91 (1955),
@bout acknowledgment of a lien by a spouse,
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§ 321.1(36)

“Owner” means a person who holds
the legal title of a vehicle or in the
event a vehidle is the subject of an

ent for the conditional sale
or lease thereof with the right of
purchase upon performance of the
condition stated in the agreement
and with an immediate right or
possession vested in the conditional
vendee or lessee or in the event a
mortgagor of a vehicle is entitled to
possession then such conditional
vendee or lessee or mortgagor shall
be deemed the owner for the pur-
pose of this chapter.

“Owner” means person who holds
the legal title of a vehicle, or in the
event a vehicle is the subject of a
security agreement with an imme-
diate right of possession vested in
the debtor, then such debtor shall
be deemed the owner for the pur-
pose of this chapter.

§ 321.45(2)

Except as provided in section 321.50
and except for the purpose of sec-
tion 821.493 no person shall acquire
any right, title, claim or interest in
or to any vehicle subject to registra-
tion under this chapter from the
owner thereof except by virtue of a
certificate of title issued or assigned
to him for such vehicle or by virtue
of a manufacturer’s or importer’s
certificate delivered to him for such
vehicle; nor shall any waiver or
estoppel operate in favor of any
person claiming title to or interest
in any vehicle against a person
having possession of the certificate
of title or manufacturer’s or im-
porter’s certificate for such vehicle
for a valuable consideration. Except
as provided in section 321.50 and
except for the purpose of section
$21.493, no court in any case at law
or equity shall recognize the right,
title, claim or inferest of any person
in or to any vehicle subject to
registration sold or disposed of, or
mortgaged or encumbered, unless
evidenced by a certificate of title or
manufacturer’s or importer’s certi-
ficate duly issued or assigned in

No person shall acquire any right,
title, claim or interest in or to any
vehicle subject to registration un-
der this chapter from the owner
thereof except by virtue of a cer-
tificate of title issued or assigned
to him for such vehicle or by virtue
of a manufacturer’s or importer’s
certificate delivered to him for such
vehicle; nor shall any waiver or
estoppel operate in favor of any

rson claiming title to or interest
in any vehicle against a person
having possession of the certificate
of title or manufacturer’s or im-
porter’s certificate for such vehicle
for a valuable consideration except
in case of

a. the perfection of a lien or
security interest by notation on the
certificate of title as provided in
section 321.50, or

b. the perfection of a security in-
terest in new or used vehicles held
as inventory for sale as provided in
Uniform Commercial Code, chap-
ter 554, Article 9, or

c. a dispute between a buyer and
the selling dealer who has failed to
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deliver or procure the certificate of
title as promised, or

d. except for the purposes of sec-
tion 321.493. Except in the above
enumerated cases, no court in any
case at law or equity shall rec-
ognize the right, title, claim or
interest of any person in or to any
vehicle subjecyt to registration sold
or disposed of, or mortgaged or
encumbered, unless evidenced by a
certificate of title or manufactur-
er's or importer's certificate duly
issued or assigned in accordance
with the provisions of this chapter.

§ 321.50

The provisions of chapter 556 shall
never be construed to apply to or
permit or require the deposit, filing
or other record whatsoever, of a
chattel mortgage, conveyance in-
tended to operate as a mortgage,
trust receipt, conditional sales con-
tract, or similar instrument, or any
copy of the same covering a vehicle
subject to registration under the
laws of this state, except trailers
whose empty weight is two thou-
sand pounds or less and wagon box
trailers subject to a registration
fee of five dollars or less. Provided,
the inclusion of a motor vehicle in
a chattel mortgage describing other

roperty as security shall not

eprive said chattel mortgage of
eligibility for filing or recording in
the office of the county recorder.
Any mortgage, conveyance in-
tended to operate as a mortgage,
trust receipt, conditional sales con-
tract or similar instrument cover
ing such vehicle, if such instrument
is accompanied by delivery of such
manufacturer’s or importer’s certi-
ficate and followed by actual and
continued possession of the same
by the holder of said instrument
or, in the case of the certificate of

1. A security interest in a vehicle
subject to registration under the
laws of this state, except trailers
whose empty weight is two thou-
sand pounds or less, and wagon
box trailers subject to a registra-
tion fee of five dollars or less, and
new or used vehicles held by a
dealer or manufacturer as inven-
tory for sale, is perfected by the
delivery to the county treasurer of
the county where the certificate of
title was issued or, in the case of a
new certificate, to the county trea-
surer where the certificate will be
issued of an application for certifi-
cate of title which lists such secu-
rity interest, or an application for
notation of security interest signed
by the owner, or a certificate of
title from another jurisdiction
which shows such security interest,
and 2 fee of one dollar for each
security interest shown. If the
owner or secured party is in posses-
sion of the certificate of title, it
must also be delivered at this time
in order to perfect the security in-
terest, If a vehicle is subject to a

security interest when brought into

this state, the validity of the secu-
rity interest and the date of per-
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title, if a notation of same has been
made by the county treasurer on
the face thereof, shall be valid as
against the creditors of the mort-
gagor, whether armed with process
or not, and subsequent purchasers,
mortgagees and other lienholders
or claimants, but otherwise shall
not be valid against them. The
county treasurer shall note upon
the certificate of title all liens
shown in the application for such
certificate of title, upon the pay-
ment of a fee of one dollar for e

lien appearing on such application.
All liens, mortgages and encum-
brances, noted on a certificate of
title, shall take priority according
to the order of time in which the
same are noted thereon by the
county treasurer. Exposure for sale
of any such vehicle by the owner
thereof, with the knowledge and
consent of the holder of any lien,
mortgage or encumbrance thereon,
shall not render the same void or
ineffective as against subsequent
purchasers or the creditors of such
owner or holder of subsequent
liens, mortgages or encumbrances
upon such motor vehicle or trailer.
‘The holder of a chattel mortgage,
trust receipt, conditional sales con-
tract, or similar instrument, upon
presentation of such instrument or
certified true copy thereof, to the
treasurer of the county where such
certificate of title was issued, to-
gether with the certificate of title
and fee of one dollar and fifty cents,
may have a notation of such lien
made on the face of such certificate
of title. The county treasurer shall
enter said notation and the date
thereof over the sighature of such
officer or deputy and the seal of
office, and he shall also note such
lien and the date thereof on the
duplicate of same on file, and on
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fection is determined by the Uni-
form Commercial Code, section
554.9108.

2. Upon receipt of the application
and the required fee, the county
treasurer shall notify the holder of
the certificate of title to deliver to
the county treasurer, within five
days from the receipt of notice, the
certificate of title to permit nota-
tion of the security interest. If the
holder of the certificate of title
ghall fail to deliver it within the
said five days, he shall be liable to
anyone harmed by his failure.

8. Upon receipt of the application,
the certificate of title, if any, and
the required fee, the county trea-
surer shall note such security in-
terest, and the date thereof, on the
certificate over the signature of
such officer or deputy and the seal
of office. He shall also note such
security interest and the date there-
of on the duplicate of same on file.
On that day he shall notify the
department on forms provided by
the department, which shall note
such security interests on the dupli-
cate title in its file. The county
treasurer shall then mail the cer-
tificate of title to the first secured
party as shown thereon.

4, When a security interest is dis-
charged, the holder thereof shall
execute a release within fifteen days
after payment is received, such
release to contain the certificate of
title number, the date of the nota-
tion thereof, and the name and
address of the n to whom the
title shall be delivered when such
delivery is requested as hereinafter
provided. The holder shall also
note a cancellation of same on the
face of the certificate of title over
his, her or its signature, and deliver
the release and certificate of title to
the county treasurer where title
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that day shall notify the depart-
ment on forms provided by the de-
partment, which shall note such
liens on the duplicate title in its file.
The county treasurer shall also in-
dicate by appropriate notation on
such instrument itself or certified
true copy thereof, the fact that such
lien has been noted on the certifi-
cate of title. The county treasurer
upon receipt of a lien duly ex-
ecuted in the manner prescribed
by law governing such lien instru-
ments, together with the fee pre-
scribed for notation of lien, shall
mail a notification to the first lien-
holder at the address of such first
lienholder as indicated by records
of the county treasurer, to deliver
to the county treasurer, within five
days from the receipt of notice, the
certificate of title to permit nota-
tion of such junior lien. After such
notation of lien the county trea-
surer shall deliver the certificate of
title to the first lienholder. The
holder of a certificate of title who
refuses to deliver a certificate of
title to the county treasurer for the
purpose of showing the junior lien
on such certificate of title within
five davs from the date when no-
tified to do so by the county trea-
surer, shall be liable for damages to
such junior lienholder for the
amount of damages such junior
lienholder suffered by reason of the
holder of the certificate of title
refusing to permit the showing of
such lien on the said certificate of
title, When a Hen is discharged,
the holder thereof shall execute a
notarized release within fifteen days
after pavment is received, such
release to contain the certificate of
title number, the amount of the
Lien, the date of the notation there-
of and the name and address of
the person to whom the title shall
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was issued. The county treasurer
shall immediately note the cancel-
Iation of said security interest on
the face of the certificate of title
and on the duplicate of same on
file in his office, On the same day
he shall notify the department,
which shall note such release on
the duplicate title in its file. The
county treasurer shall on thé same
day deliver the certificate of title
to the then first secured party or,
if there is no such person, to the
person as directed on the lien re-
lease or, if there is no such person
designated, then to the owner.
Said cancellation of the security
interest shall be noted on certifi-
cate of title by the county treasurer
without charge. The holder of a
lien discharged by payment wheo
fails to release such lien as herein
provided within fifteen days after
being requested in writing to do so
shall forfeit to the person making
such payment the sum of twenty-
five dollars. Such request shall be
on the release form as prescribed
by thé department and shall con-
tain a statement signed by the
owner setting forth the name and
address of the person to whom the
title shall be delivered.

5. The Uniform Commercial Code,
chapter 554, Article 9, shall apply
to all transactions intended to
create a security in vehicles except
as provided in this chapter.

§ 554.9802

3. The filing provisions of this
Article do not apply to a security
interest in property subject to a
statute.

. s s
b. of this state which provides for
central filing of security intérésts
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be delivered when such deliveﬂre‘iis
requested as hereinafter provided.
The holder shall also note a cancel-
lation of same on the face of the
certificate of title over his, her, or
its signature, and deliver the
release and certificate of title to the
county treasurer where title was
issued who shall immediately note
the cancellation of said lien on the
face of the certificate of title and on
the duplicate of same on file in
his office, and on the same day shall
notify the 1ielparl:ment, which shall
note such release on the duplicate
title in its file. The county trea-
surer shall on the same day deliver
the certificate of title to the then
first lienholder, or, if there is no
il;gthedperson, to the person as di-

on the lien release or, if
there is no such person designated,
then to the owner. Said cancella-
tion of lien shall be noted on the
certificate of title by the county
treasurer without charge. The
holder of a lien discharged by pay-
ment who fails to release such lien
as herein provided within fifteen
days after being requested in writ-
ing to do so shall forfeit to the
person making such payment the
sum of twentyfive dollars. Such
request shall be on the release form
as dprescribed by the department
and shall contain a statement
signed by the owner setting forth
the name and address of the person
to whom the title shall be deliv-
ered. The provisions of chapter
556 shall continue to apply to the
deposit, filing, refiling or other
record whatsoever of a chattel
mortgage, conveyance intended to
operate as a mortgage, trust receipt,
conditional sales contract, or other
similar instrument, or any copy of
same, made prior to October 1,
1958, and covering a motor vehicle,
semi-trailer or trailer.
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in such property, or in a [motor]?
vehicle which is not inventory held
for sale for which a certificate of
title is required under the statutes
of this state if a notation of such
a security interest can be indicated
by a public official on a certificate
or duplicate thereof.

4. A security interest in ert

covered by Z statute descnp'rl?e% ir}:
subsection 8 can be perfected only
by registration or filing under that
statute or by indication of the
security interest on a certificate of
title or a duplicate thereof by a
public official.

§ 5549103

3. If personal property other than
that governed by subsection 1 [ac-
counts] and (2) [general intangibles
and goods normally used in more
than one jurisdiction] is already
subject to a security interest when
it is brought into this state, the
validity of the security interest in
this state is to be determined by
the law (including the conflict of
laws rules) of the jurisdiction
where the property was when the

3 Original provision was amended by
9 Towa Leg. Serv. 156 (1967) (commonly
referred to as Senate File 560), to remove
the word “motor,” apparently to conform
to provisions of the certificate of title
law which require certificates for other
than motor vehicles because they are
“subject to registration” under ch. 521
Pertinent sections of Iows Cone (196
are § 8321.1(1), (2), (9), (10), (68); § 821.1
{subject to registration); § 821.45(1) (incln-
sion of mobile home, travel trailer and
camping trailer); § 321.122 (registration
fees of tractor and semi-trailer); § 321.123
(trailers and mobile homes), Note that the
general provision of § 821.18 is that every
motor vehicle, trailer and semi-trailer
when driven or moved on a highway shall
be subject to Tegistration but § 321.123
rovides for a registration fee for mobile
omes, travel trailers and camping trailers
whether used on the highway or not.



52

ErrEcTive To Jury 4, 1966

Drake Law Review

EFFeCTIVE ON AND AFTER JULY 4,
1966

security interest attached. How-
ever, if the parties to the transac-
tion understood at the time that
the security interest attached that
the property would be kept in this
state and it was brought into this
state within thirty days after the
security interest attached for pur-
poses other than transportation
through this state, then the validity
of the security interest in this state
is to be determined by the law of
this state. If the security interest
was already perfected under the
law of the jurisdiction where the
property was when the security
interest attached and before being
brought into the state, the security
interest continues perfected in this
state for four months and also
thereafter if within the four month
period it is perfected in this state.
The security interest may also be
perfected in this state after the ex-
piration of the four month period;
m such case perfection dates from
the time of perfection in this state,
If the security interest was not
perfected under the law of the
jurisdiction where the property was
when the security interest attached
and before being brought into the
state, it may be perfected in this
state; in such case perfection dates
from the time of perfection in this
state,

4, Notwithstanding subsections 2
and 38, if personal property is cov-
ered by a certificate of title issued
under a statute of this state or any
other jurisdiction which required
indication on a certificate of title
of any security interest in the
property as a condition of perfec-
tion, then the perfection is gov-
erned by the law of the jurisdiction
which issued the certificate.



