ARSON — DEFENSE OF A FRAUDULENT PROPERTY
INSURANCE CLAIM

1. INTRODUCTION

Recent statistics establish that arson, and particularly arson fraud, has
become one of the nation’s fastest growing crimes.! In 1984, approximately
82,000 arson fires resulted in an estimated $855 million dollars of direct
property losses.® Moreover, these figures encompass only fires actually clas-
sified as arson and do not include fires of suspicious or unknown origin.®
Fire officials estimate that at least one-half of all fires classified as being of
undetermined origin are the result of arson.* The magnitude of the arson
problem is increased by the fact that property loss figures do not take into
account indirect losses such as lost jobs, increased insurance premiums and
the increesed costs of fire protection.’

Nonetheless, several unique arguments and defenses exist to prevent in-
surance companies from paying an unwarranted claim. Knowledge of these
arguments and defenses is important not only to defense attorneys but to
plaintiffs’ attorneys es well. .This note will discuss several arguments and
defenses available to defense counsel when defending an arson claim.

II. DrrENSE OF A FIrsT-PARTY ARSON Cramm

A. The Widespread Use of the New York Standard Fire Insurance
Policy

Section 515.138 of the Iowa Code mandates that every fire insurance
policy issued within the State of Towa shall contain the standard provisions
set out therein.® This statutory policy contains essentially the same provi-
gions as the 1943 New York Standard Fire Policy.” The New York Standard

1. C. Srdon & A. Warrk, BeaTiNG THE SysTeM — Tue UnpeErcroUND Economy 187-99
(1982). During the period from 1964 %o 1977 the number of arson or suspicious fires increased
5671 percent while the praperty damage resulting from these fires increased 1,704 percent. Id. at
189,

2. FepErAL Bugreav or InvesTIGATION, 1984 UNFORM CRIME REPoRTS 38 (1985). In 1984,
there were 82,338 reparted arson offenses that resulted in an average property loss of $10,378.
Id,

3. IHd. at 36.

4. NatroNAL Fire PROTECTION Assoc1ATION, FIRE ProreeTion HANDROOK § 14 at 46 (15th
ed. 1981).

5 Id.

6. Iowa Cope § 515.138 (1985). For a complete text, see Appendix,

7. ABA Comm. oN PROPERTY INSURANCE Law, PROPERTY INSURANCE ANNOTATIONS - FIRE
AND ExTENDED COVERAGE — Annotations of the 1943 Standard Fire Insurgnce Policy and Ex-
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Fire Policy (hereinafter referred to as the Standard Fire Policy), or its
equivalent, is used in the majority of states.® Although some states have
adopted “plain language” policies, these policies contain provisions similar
to the provisions mandated by Iowa law.’

Nevertheless, the widespread use and statutory nature of the Standard
Fire Policy provide many unique legal arguments when defending an arson
claim brought under the policy. First, secondary authority is highly persua-
sive due to the widespread use of the Standard Fire Policy.'® In Kintzel v.
Wheatland Mutual Insurance Association," the lowa Supreme Court based
its decision on a rule promulgated by a New York court when interpreting
the phrase “direct loss” contained within the Standard Fire Policy.!? Sec-
ond, due to the fact that the language in the policy is prescribed by statute,
it has been held that the Standard Fire Policy is not a contract of adhesion
subject to the rule that it be construed against the insurer.’* In Kisting v.
Westchester Fire Insurance Co.,** the court held that the general rule that
insurance contracts be construed in favor of the insured did not apply to the
statutory provisions of the Standard Fire Policy.® However, this premise
was recently rejected by the Iowa Supreme Court in Hoekstra v. Farm Bu-
reau Mutual Insurance Co.** In Hoekstra, the Iowa Supreme Court held
that although the form of the fire insurance policy is prescribed by lowa
statute, the fire policy is not treated as a legislative enactment when ac-
cepted voluntarily by the parties, rather it is treated like any other contract,
and the same rules of construction apply.’” In other words, the court held
that even though the policy provision tracked substantially with the lan-
guage of the statute, the policy provision would be liberally construed in
favor of the insured.’® Third, as a statutory policy, it may be argued that

tended Coverage Endorsement, 3-4 (1977). All states except California, Minnesota, Massachu-
setts and Texas permit the use of the Standard Fire Policy. Id. at 7.

8. Id. at 3-9. Due to its lengih, the policy is frequently referred to as “185 lines.” See
Appendix.

9. Id.

10. Kintzel v. Wheatland Mut. Ins. Ass'n, 203 N.W.2d 799 (Iowa 1973).

C11. 203 N.W.2d 799 (Iowa 1973).

12. Id. at 808.

13. Kisting v. Westchester Fire Ins. Co., 290 F. Supp. 141, 147 (W.D. Wis. 1968), affd,
416 F.2d 967 (7th Cir. 1969).

i4. 290 F. Supp. 141 (W.D. Wis. 1968), aff'd, 416 F.2d 867 (Tth Cir. 1969).

15. Id. at 147, Accord Winters v. National Indem. Co., 120 Mich. App. 156, —, 327 N.w.2d
423, 426 (1982); Laidlaw v. Commercial Ins. Co., 255 N.W.2d 807, 811 (Minn. 1977); Wall v.
Pennsylvania Life Ins. Co., 274 N.W.2d 208, 213 (N.D. 1979).

16. 382 N.W.2d 100 (Towa 1986).

17. Id. at 105-06.

- 18. Id. at 106. However, the Towa Supreme Court appears to have ignored precedent in
determining that provisions of the Standard Fire Poiicy should be interpreted liberally in favor
of the insured. See, e.g., Calendro v. American Foreign Ins. Co., 227 Towa 829, 289 N.W. 4856
(1940) (suit to recover under a fire insurance policy). In Calendro, the Iowa Supreme Court
rejected the appellent’s contention that an insurance policy is to be construed most strictly
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interpretation of the policy is subject to statutory construction as opposed
to contractual construction.’® For example, the Iowa Supreme Court in OI-
son Enterprises, Inc. v. Citizens Insurance Co. »** used the principles of stat-
utory construction when interpreting the meaning of the phrase “inception
of the loss” found within the statutory policy.? Nevertheless, in the recent
Hoekstra decision involving the interpretation of the phrase “reasonably re-
quired” found within the statutory fire policy the Iowa Supreme Court held
that “[a]lthough statutory interpretation is a question of law for the court to
determine, . . . we have said it is for the jury to decide whether the conduct
or acts of a party are reasonable under the circumstances,”’ Thus, in Hoek-
stra, the Towa Supreme Court rejected the argument that interpretation of
the phrase “reasonably required” found within the Standard Fire Policy
should be subject to statutory construction.?*

More importantly, the Standard Fire Policy contains three affirmative
defenses to claims brought under the policy. According to Iowa Code Sec-
tion 515.138 the

entire policy shall be void if, whether before or after the loss, the insured
has willfully concealed or misrepresented any material fact or circum-
stance concerning this insurance or the subject thereof, or the interest of
the insured therein, or in case of any fraud or false swearing by the in-

against the issuing insurance company and held that this rule of construction had “no applica-
tion to the interpretation of a standard form of policy required by legislative enactment.” Id, at
839, 289 N.W. at 490,

19. Olson Enter., Inc. v. Citizens Ins. Co., 255 Towa 141, 144, 122 N.W.2d 510, 511-12
(1963) (interpretation of the phrase “inception of the loss” found within the statutory fire pol-
icy). See also Kintzel v. Wheatland Mut. Ins. Ass'n, 203 N.W.2d 799, 807-11 (Towa 1977) (inter-
pretation of the phrase “direct loss”). Cf. Fraternal Order of Eagles v. Illinois Casualty Co., 364
N.W.2d 218, 221 (Towa 1985) (statutory construction of dram shop coverage); American States
Ins. Co. v. Estate of Tollari, 362 N.W.2d 519, 521 (Iowa 1985) (statutory construction of unin-
sured motorist coverage).

20. 255 Iowa 141, 121 N.W.2d 510 (1963).

21. Id. at 144-46, 121 N.W.2d at 511-12. See Appendix line 161.

22. Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100, 105 (Iowa 1986). See Appen-
dix lines 113-14, 118.

23. Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d at 105. Although the contractual
language of the policy essentially repeated the statutory language, the court held that it was a
question of fact for the jury whether the insureds had complied with the policy provision obli-
gating the insureds to furnish the insurer with records and documents as often as the insurer
should “reasonably require.” Id. at 105-08. Moreover, the court rejected the insurer’s argument
that by submitting the issue of reusonableness to the jury the court was abandoning its duty
*““to be the final arbiter in construction of Towa statutes.’ ” Id. at 105 (quoting American States
Ins. Co. v. Estate of Tollari, 362 N.W.2d 519, 521 (Towa 1985)). The court held that:

[thhis contention ignores the general rule that though the form of a policy is pre-

scribed by statute, it is not to be treated as a legisiative enactment after it has been

accepted by the parties, but as a voluntary contract, which, like any other contract,
derives its force and efficacy from consent of the parties.
Id. (quoting Norton v. Home Ins, Co., 320 A.2d 688, 652 (Me. 1974)).
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sured relating thereto.™

Thus, arson committed or procured by the insured or a false or fraudulent
statement as to a material fact made willfully by the insured is a complete
bar to a claim brought under the policy. In addition, the Standard Fire Pol-
icy contains certain precedents to recovery which are collectively known as
the cooperation clause. These precedents must be complied with prior to
recovery under the policy.® To illustrate, the pertinent text of section
515.138 states that:

{t]he insured shall give immediate written notice to this Company of any
loss . . . AND WITHIN SIXTY DAYS AFTER THE LOSS, UNLESS
SUCH TIME IS EXTENDED IN WRITING BY THIS COMPANY,
THE INSURED SHALL RENDER TO THiS COMPANY A PROOF
OF LOSS, signed and sworn to by the insured . . . . The insured, as
often as may be reasonably required, shall . . . submit to examinations
under oath by any person named by this Company, and subscribe the
same; and, as often as may be reasonably required, shail produce for ex-
amination all books of account, bills, invoices and other vouchers.*

Therefore, the insured must comply with the four procedural steps of notice
of loss, proof of loss, examination under ocath and production of documents
to recover under the policy.®” Although all four provisions are conditions
precedent to recovery, the insurer must require the insured to submit to an
examination under oath and produce certain documents before either of
these provisions can be used against the insured to preclude recovery.®® In
addition, the policy prescribes that claims must be brought within twelve
months after the fire.® Thus, it is imperative that counsel for both the de-
fense and plaintiff have a good understanding of the Standard Fire Policy
mandated by section 516.138 of the Iowa Code.*

B. Affirmative Defenses
1. Arson Defense

As an affirmative defense, the insurer bears the burden of proof with
respect to the arson defense.®* Further, the clear majority of jurisdictions

24. Towa Core § 515.138 (1985). See Appendix lines 1-6 & 21-24, 31-32.

26. Iowa Cope § 515.138 (1985). See Appendix lines 90-122.

26, Towa Cobe § 515,138 (1985). See Appendix lines 90-122 (full text of the cooperation
clause).

27. Towa CopE § 515.138 (1986). The policy may also be avoided for the insured’s failure
to preserve the property during or after the loss and for any increase in hazard caused by the
insured. Id. See Appendix lines 21-24 & 31-32.

28, Iowa Cope § 515.138 (1985).

29. Id. See Appendix lines 160-61.

30. lowa CopE § 515.138 (1985).

31. George v. Travelers Indem. Co., 81 Mich. App. 106, —, 265 N.W.2d 59, 62 (1978). See
also Boone v. Royal Indem. Co., 460 F.2d 26, 29 (10th Cir. 1972); Galbraith v. Hartford Fire
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hold that the insurer must meet its burden of proof by the preponderance of
the evidence.®® Nonetheless, once an insurer suspects that the insured’s fire
was the result of arson, the insurer must establish that the fire was of an
incendiary nature and proper proof that the insured caused or procured the
fire.** Proof that the insured caused or procured the fire is established by
evidence showing that the insured had the motive and opportunity to cause
the fire.** In George v. Travelers Indemnity Co.* the Michigan Court of
Appeals stated that once the incendiary origins of the fire have been estab-
lished, “Michigan courts have affirmed arson convietions based on circum-
stantial evidence of motive (such as insurance coupled with business difficul-
ties) plus opportunity (such as access to the building).”* Thus,
incendiarism, motive and opportunity have become commonly known as the
“arson triangle.” Nevertheless, one court found “opportunity” to be too nar-
row of a term and defined the third element of the “arson triangle” to be
any “circumstantial evidence connecting the insured to the fire.””
Typically, proof of incendiarism will come from an examination of the
property by a qualified expert.* Once all accidental causes are ruled out, the
expert will look for any direct evidence of arson such as multiple points of
origin, timing devices and accelerants.*® In addition, the expert may conduct
a chemical analysis at the point of origin of the fire.*® In contrast, motive
and opportunity evidence will usually come from the insured through the
counsel’s effective use of the examination under oath and request for pro-
duction of documents.* Generally, motive evidence falls into three catego-

Ins. Co., 464 F.2d 225, 226 (3d Cir. 1972).

32, Don Burton, Inc. v. Aetna Life & Casualty Co., 575 F.2d 702, 707 (9th Cir. 1978). See
also Honeycutt v. Aetna Ins, Co., 510 F.2d 340, 349 (7th Cir.), cert. denied, 421 U.S. 1011
(1975); Mele v. All-Star Ins. Corp., 453 F. Supp. 1838, 1340 (E.D, Pa. 1978). Contra Carpenter
v. Union Ins, Society of Canton, Ltd., 284 F.2d 155, 1682 (4th Cir. 1960).

33. Werner's Furniture, Inc. v. Commercial Union Ins. Co., 39 Il App. 2d 59, __, 349
N.E.2d 616, 621 (1978). See also Haynes v. Farm Bureay Mut. Ins. Co., 11 Ark. App. 289, _,
669 8.W.2d 511, 513 (1984); Klayman v. Aetna Casualty & Sur. Co., 501 P.2d 750, 752 (Colo. Ct.
‘App. 1972).

34. Quast v. Prudential Property & Casualty Co., 267 N.W.2d 493, 495 (Minn. 1978). See
alzo Gregory’s Continental Coiffures & Boutique v. 8t. Paul Fire & Marine Ins. Co., 536 F.2d
1187, 1191 (7th Cir. 1976); George v. Travelers Indem. Co., 81 Mich. App. 108, _, 265 N.W.2d
59, 62 (1978).

35. 81 Mich. App. 106, 265 N.W.2d 59 (1978),

36. Id. at _, 2656 N.W.2d at 62,

37. Mele v. All-Star Ins. Carp,, 453 F. Supp. 1338, 1341 (E.D. Pa, 1978).

38. See, e.g, Do-Re Knit Ine. v. Nationa! Union Fire Ins. Co., 491 F. Supp. 1334, 1335
(EDN.Y. 1880) (fire causation expert hired by the defendant opined that the fire was of incen-
diary origin).

39. ABA Comm. ON PROPERTY INSURANCE Law, DerenpiNe FRAUDULENT CLatms WHILE
Avommie Tort Damacs Exrosugg, tab 5, pp. 12-14 (1985).

40, Id. at 13,

41. See, e.g., Gregory's Continental Coiffures & Boutique v. St. Paul Fire & Marine Ins.
Co., 536 F.2d 1187 (7th Cir. 1976). A certified public accountant hired by the insurer testified
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ries: 1) the financial condition of the insured; 2) the condition of the prop-
erty; and 3) the nature of the insurance coverage.* Opportunity evidence
involves both the opportunity of the insured or an agent of the insured to
set the fire and any circumstantial evidence connecting the insured to the
fire.** Both the insured’s whereabouts at the time of the fire and how access
was gained to the building are relevant facts in determining opportunity.*
Naturally, when attempting to connect the fire to the ineured, any evidence
eliminating the opportunity and motive of other individuals is relevant.*®

Mele v. All-Star Insurance Corp.,*® is a case in point. Investigation of
the fire determined that it was of incendiary nature with seven separate
points of origin.*” Motive was established by two significant facts.** First,
the building had been purchased for $30,000 but was insured for approxi-
mately $203,000.4 Second, the insured was unemployed and $35,000 in debt
at the time of the fire.’® Since the insured was out of town vacationing at the
time of the fire, the defense had to establish that the insured had procured
someone to set the fire.’! Nonetheless, the fire was connected to the insured
through circumstantial evidence.*® Specifically, the building was unlocked at
the time of the fire and the fire occurred during nonworking hours.®® Thus,
the ease of accessibility to the building established the arsonist’s opportu-
nity.* Another circumstance that connected the insured to the fire was that
the five gallon container of cleaning fluid, the accelerant, was recently pur-
chased by the insured.®® Therefore, the jury inferred that the arsonist had
access to the building and knew the accelerant was inside.*

Although motive in Mele v. All-Star Insurance Corp. was established
by the insured’s financial condition and over-insurance, other cases illustrate

that in his professional opinion the insured was in “shaky” financial condition. Id. at 1189. The
certified public aceountant based his opinion upon the examination of the insured’s tax return.
Id. Thus, the insurer established motive through the use of the contractual provision requiring
the insured to produce documents.

492. ABA Comm oN ProrERTY INsuRancE Law, DEFENDING FRaupDULENT CrLAmMe WHILE
Avoming Tort DaMace Exposurg, tab 5, p. 14 (1985).

-43. Id. at 16,

44, Id. at 16-17.

45. Great American Ins. Co. v. K & W Log, Inc., 22 Wash. App. 468, _, 501 P.2d 457, 460
(1979) (defendant could not think of any other person with a motive to set the blaze). See also
Raphtis v. 8t. Paul Fire & Marine Ins. Co., 86 S.D. 431, _, 198 N.W.2d 505, 508-09 (1972).

46. 453 F. Supp. 1338 (E.D. Pa. 1878).

47. Id. at 1340.

48. Id.

49, Id.

50, Id.

51. Id.

52. Id.

63. Id.

54, Id.

8b. Id.

56. Id.
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that motive may be established by factors concerning the condition of the
property.®” For example, in Godwin v. Farmers Insurance Group,®® the in-
surer produced evidence that zoning restrictions made insurance proceeds
from a fire more valuable than a sale of the property.*® Furthermore, access
to the building is only one fact in establishing opportunity or connecting the
insured to the fire.** For example, a statement by the insured that “ ‘if the
business . . . [doesn’t] pick up . . . you will see the biggest bonfire you ever
saw' " is highly persuasive.®® Though insurance carriers will not normally be
confronted with such an incriminating statement, connecting evidence may
also be established by both the recent use of the building and by recent
insurance transactions.®® To illustrate, the insured in Sperrazza v. Cam-
bridge Mutual Fire Insurance Co.,*® had recently given the tenants notice to
quit prior to a fire that destroyed the building.* In Haynes v. Farm Bureau
Mutual Insurance Co.,*® the insured reinstated the insurance policy by pay-
ing the necessary premium on the night before the fire.®

As the case law illustrates, an insurer may base its defense on circum-
stantial evidence.®” The court in Great American Insurance Co. v. K & W
Log, Inc.,* succinctly stated the rationale for this rule by noting that
“[ilncendiary fires are planned and executed covertly and seldom lend
themselves to proof by direct evidence.”® Furthermore, courts have held
that a liberal standard of relevancy must be used in determining the admis-
sibility of circumstantial evidence.” To illustrate, the Eighth Circuit Court

67. See, e.4., Quast v, Prudential Property & Casualty Co., 267 N.W.2d 493 (Minn. 1978)
(insurer introduced evidence that the insured had been unsuccessful in selling the property
prior to the fire).

58. 129 Ariz. 416, 631 P.2d 571 (1981).

59. Id. at 675.

60. See generally ABA Comm. oN ProPERTY INSURANCE LAw, DEFENDING FRAUDULENT
Crams Wune Avoinwg Tort Damace Exposure, tab 5, pp. 16-18 (1985).

61. Barrell of Fun, Ine. v. State Farm Fire & Casualty Co., 739 F.2d 1028, 1029 n.2 (5th
Cir. 1984),

62. ABA Comm. oN PROPERTY INSURANCE Law, DEFENDING FRAUDULENT CLAmMs WHILE
Avomme Tort Damace Exrosurg, tab 5, p. 18 (1985).

63. 313 Pa. Super. 60, 469 A.2d 409 (1983).

64, Id. at _, 459 A.2d at 411.

65. 11 Ark. App. 289, 660 S.W.2d 511 (1984).

66. Id. at _, 669 8.W.2d at 514,

67. Gregory's Continental Coiffures & Boutique, Inc. v. St. Paul Fire & Marine Ins, Co.,
536 F.2d 1187, 1181-92 (7th Cir. 1878). See also Mele v. All-Star Ins. Corp., 453 F. Supp. 1338,
1341 (E.D. Pa. 1978); Quast v. Prudential Property & Casuslty Co., 267 N.W.2d 498, 495
(Minn. 1978),

68. 22 Wash. App. 468, 591 P.2d 457 {1979).

69. Id. at _, 591 P.2d at 460. Criminal convictions for arson may also be based on circum-
stantial evidence if there is clear evidence of incendiarism and motive to set the fires. Mele v.
All-Star Ins. Corp., 453 F. Supp. 1338, 1341 (E.D. Pa. 1978).

70. Raphtis v. St. Paul Fire & Marine Ins. Co., 86 S.D. 491, _, 198 N.W.2d 506, 510-11
(1972). See also McIntosh v. Eagle Fire Ins. Co., 325 F.2d 99, 100 (8th Cir. 1963).
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of Appeals stated that “{w]hen the affirmative defense of incendiarism is
based upon circumstantial evidence, as it generally is, the scope of admissi-
bility of evidence must necessarily be broad.”™

Furthermore, the fact that the insured has not been criminally charged
with arson is not admissible in a civil trial™ Evidence of an acquittal is
equally inadmissible.” The court in Galbraith v. Hartford Fire Insurance
Co.,” stated the purpose behind the inadmissibility rule by noting “[a]n ac-
quittal in a criminal prosecution is not necessarily a judgment of innocence,
but merely a negative statement that the quantum of proof necessary for
caonviction had not been presented.””

Finally, Iowa Code section 100A.2 provides for investigation cooperation
between insurance companies and the State of Iowa in suspected arson
cases.” Thus, in Iowa, defense counsels are provided with an additional
source of evidence to establish arson and negate a fraudulent claim.

2. Fraud or False Swearing Defense

Similar to the arson defense, the insurer has the burden of proof in
regards to the affirmative defense of fraud or false swearing,”” However, in
contrast with the arson defense, the standard of proof is not as readily as-
certainable. For example, the courts in Iowa generally require that fraud be
proven by “clear and convincing” evidence.”™ Nevertheless, in the context of
the Standard Fire Policy a number of states allow the insurer to prove fraud
by the preponderance of the evidence.” The courts that allow fraud to be
proven by the preponderance standard premise their decision on the fact
that fraudulent insurance claims are different than common law fraud.*

71. McIntosh v. Eagle Fire Ins. Co., 325 F.2d 99, 100 (8th Cir. 1963).

72. United States v. Burch, 394 F.2d 1 (5th Cir. 1961). See also Greenberg v. Aetna Ins.
Co., 427 Pa. 511, _, 235 A.2d 576, 578 (1967).

73. Galbraith v. Hartford Fire Ins. Co., 464 ¥.2d 225, 227 (3d Cir. 1972).

74. 464 F.2d 225 (3d Cir. 1972).

75. Id. at 227,

76. Towa Cobe § 100A.2 (1985). Section 100A.2(1) provides that the state may require an
insurance company to release information to the state relating to a fire loss. Id. In addition,
section 100A.2(4) provides that an insurance company may request fire loss information from
the state. Id.

77. QGalbraith v. Hartford Fire Ins. Co., 464 F.2d 225, 226 (3d Cir. 1972). See note 26,
supra.

78. Beeck v. Aquaslide N’ Dive Corp., 350 N.W.2d 149, 155 (Iowa 1984).

79, Esquire Restaurant, Inc. v. Commonwealth Ins. Co., 393 F.2d 111, 114 (7th Cir. 1968).
See also Hammann v. Hartford Accident & Indem. Co., 620 F.2d 588, 589 (6th Cir. 1980); L &
8 Enterprises Co. v. Great American Ins. Co., 454 F.2d 457, 460 (7th Cir. 1971); Summer v.
Stark City Patrons’ Mut. Ins. Co., 63 Ohio App. 369, _, 26 N.E.2d 1021, 1023 (1940); St. Paul
Mercury Ins. Co., v. Salovich, 41 Wash. App. 652, _, 706 P.2d 812, 815 (1985), Cf. First Na-
tional Bank v. Ins. Co. of North America, 424 F.2d 312, 317 (7th Cir. 1970) (under Illinois law
proof of a criminal act in a civil case need only be proven by a preponderance of the evidence).

80. ABA ComM. oN PROPERTY INSURANCE LAW, DEFENDING FRAUDULENT CrLAlMS WHILE
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Since the parties entered into a contract with knowledge that fraud is an
affirmative defense, the insurer is simply attempting to prove breach of an
express contract term,®

Although fraud or false swearing is a separate affirmative defense, it is
often pled simultanecusly with an arson defense.®* Since the insured’s finan-
cial condition is quite often the motive to commit arson, many insureds will
also submit exaggerated proofs of loss.®® If fraud or false swearing is sub-
stantiated, it will not only support the arson claim, but will void the Stan-
dard Fire Policy.* In addition, the combined defenses of arson and fraud
give the jury an option when they suspect that the insured committed arson
but are hesitant to accuse him of a crime. Nonetheless, care must be taken
to plead both defenses separately to prevent the inadvertent loss of a viable
defense.®*

Essentially, any insured who wilifully makes a false statement in re-
gards to a material portion of his claim with the intent to deceive his insurer
has thereby voided the policy and barred his own claim.* Although the mis-
representation must relate to a material fact, the term has been broadly de-
fined.® To illustrate, the Eleventh Circuit Court of Appeals stated that “[a)
misrepresentation is material if it ‘might affect [the insurer’s] action in re-
spect to . . . settlement or adjustment of the claim of the insured.’ s Thus,
it is important to note that a misrepresentation is not determined to be ma-
terial by whether the false answer proves to be unimportant but whether the
misrepresentation might have affected the insurer’s decision in regard to the

Avomme Torr Damace EXPosURE, tab 5, pPp- 6-7 (1985).

81 Id.

82. See, eg., Esquire Restaurant, Inc. v. Commonwealth Ins, Co., 393 F.2d 111, 114 (Tth
Cir. 1968) (insurer defended on the grounds of arsom and exaggerated proofs of loss).

83. Id. at 117.

84. Iowa Conk § 515.138 (1985). See Appendix lines 1-6.

85. Cf. Galbraith v. Hartford Fire Ina. Co., 464 F.2d 225, 227 (3d Cir. 1972). The court
held that en acquitial was inadmissible on the grounds that an acquittal was not a judgment of
innocence, but a negative statement that the requisite degree of proof was not met. Id. In
addition, the court held that the fact that charges had not been filed wes equally inadmissible.
Id. Thus, the court acknowledged that lay jurors give both the acquittal and absence of crimi-
nal charges too much weight in a civil arson defense case. Id,

86. See Fen. R. Civ. P. 12. See generally 16C APpLEMAN, INSURANCE LAW & PraCTICE §
9260 (1981 & Supp. 1986). See, e.g., Hounihan v. Farm Bureau Mut. Ins, Co, 523 S.W.2d 173
(1975) (insurer by first denying liability on affirmative defense of arson was precluded from
subsequently denying liability on a different ground),

87. Breeland v. Security Ins. Co., 421 F.2d 918, 823 (5th Cir. 1969). See also Perovich v.
Glenn Falle Ins. Co., 401 F.2d 145, 147 (9th Cir. 1868); Trice v. Commercial Union Assurance
Co., 397 F.2d 889, 891 (6th Cir. 1968); Esquire Restaurant, Inc. v. Commonwealth Ins. Co., 393
F.2d 111, 114-15 (7th Cir. 1968); Transportation Ins. Co. v. Hamilton, 316 F.2d 294, 296-97
(10th Cir. 1963).

88. Perry v. State Farm Fire & Casualty Co., 734 F.2d 1441 (11th Cir. 1984).

89. Id. at 1443. See also Fine v. Bellefonte Underwriters Ins. Co., 725 F.2d 179, 184 (24
Cir. 1984),
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claim.
~ Nevertheless, because fraud or false swearing is a type of contractual
fraud, the carrier does not have to show detrimental reliance.” In the
landmark case of Claflin v. Commonwealth Insurance Co.,” the United
States Supreme Court summarily stated the rule. “A false answer as to any
matter of fact, material to the inquiry, knowingly and willfully made, with
intent to deceive the insurer, would be fraudulent. If it accomplished its
result, it would be a fraud effected. If it failed, it would be a fraud
attempted.”®
Circumstances substantiating a fraud or false swearing defense can oc-
cur in a number of ways.®® For example, the court in Esquire Restaurant,
Inc. v. Commonwealth Insurance Co.,* held that a false answer regarding
the insured’s involvement in the fire was sufficient.*® A more common exam-
ple cccurs when the insured exaggerates or falsifies the extent of the loss.*
In Gregory’s Continental Coiffures & Boutique, Inc. v. St. Paul Fire &
Marine Insurance Co.,*" the court held that a “substantial” or “gross over-
valuation” of the loss will void the policy.®® Moreover, the court held that a
“gross overvaluation” of sufficient magnitude would create a presumption of
intent to defraud the insurer.®® In addition, knowingly including items not
destroyed has been held to preclude recovery under the policy.'*® Similarly,
the court in Lykos v. American Home Assurance Co.*** held that willful du-
plication of lost items barred the insured’s claim.'® Furthermore, the court
rejected the insured’s allegations that the inflated claim was for the purpose
of negotiation.!®® The court held that “ ‘a design on the part of the insured
to gain a position of advantage in the settlement of the loss through false
representation is a fraudulent design and the making of such representa-

90. American Diver's Supply & Mfg. Corp. v. Boltz, 482 F.2d 795, 797 (10th Cir. 1973).
See also Perry v. State Farm Fire & Casualty Co., 734 F.2d 1441, 1443 (11th Cir. 1984).

91. 110 U.S, 81 (1884).

02, Id. at 95.

93. ABA Comm. oN ProrerTy INsurance Law, Derexpme FRAuDULENT CLamMs WHILE
Avoming TorT Damace Exposugre, tab 5, pp. 2-5 (1985).

. 94, 393 F.2d 111 (7th Cir. 1968).

95, Id. at 114,

96. Gregory's Continental Coiffures & Boutique, Inc. v. St. Paul Fire & Marine Ins. Co.,
536 F.2d 1187, 1192 (7th Cir. 1976). See also American Diver’s Supply & Mfg. Corp. v. Boltz,
482 F.2d 795, 796-98 (10th Cir. 1978); Tenore v. American & Foreign Ins. Co., 256 F.2d 791,
793-94 (7th Cir. 1958).

97, 536 F.2d 1187 (7th Cir. 1976).

98, Id. at 1182,

99. Id. (citing Tenore v. American & Foreign Ins. Co., 256 F.2d 791, 795 (7th Cir. 1958)).

100. American Diver’s Supply & Mfg. Corp. v. Boltz, 482 F.2d 795, 798-39 (10th Cir.
1973).

101. 452 F. Supp. 583 (N.D. 11l 1978), off'd, 609 F.2d 314 (7th Cir. 1979).

102. Id. at 3186.

103. Id.
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tions knowingly for that purpose is an attempt to defraud.’ ”!* Moreover,
although most misrepresentations will occur in the written proof of loss or
the oral examination under oath, one court has held that a misrepresenta-
tion to the insurer’s representative during the investigation phase can pro-
vide the basis for a fraud defenge.!®®

Although case law is replete with examples of willful misrepresentations
substantiating the fraud defense, differences of opinion between the insured
and insurer as to the value of destroyed items are insufficient to substantiate
a fraud defense.'® In Transportation Insurance Company v. Hamilton,™
the insured’s books, records and original invoices were destroyed in addition
to the ingured items.!® Thus, the insured had to obtain other records to
substantiate the cost of the destroyed merchandise.'® During the insured’s
effort to substantiate her loss, disagreements arose as to the value of the
destroyed merchandise.’*® Nevertheless, the court held that in the absence
of concealment or the withholding of information, a wide variance of opinion
was insufficient to support a fraud claim.'*!

8. Noncompliance With the Cooperation Clause

An insured’s noncompliance with the contractual provisions of the
Standard Fire Policy will preclude recovery under the policy."** More impor-
tantly, the four prescribed contractual provisions of notice of loss, proof of
loss, examination under oath and production of documents, collectively
known as the cooperation clause, are the insurer's best defense against a
fraudulent claim. First, in comparison with the arson defense, breach of a
contractual provision is easier to prove than a secret or covert crime such as
arson. Second, in jurisdictions requiring fraud to be proved by clear and
convincing evidence, the requisite degree of proof is less.t?

Moreover, effective use of the examination under oath and request for
production of documents can substantiate the defenses of arson and/or
fraud. For example, a demand that the insured produce his tax return might
reveal an insured’s poor financial condition and thus establish motive. 11

104. Id. (quoting 14 CoucH oN Insumance 2d § 49.556 (1985)).

105. American Diver’s Supply & Mfg. Corp., 482 F.2d at 798. The court held that misrep-
resentations during the investigation phase “violate the fraud clause and destroy the intended
atmosphere of honest [and] good faith desling.” Id.

106. Transportation Ins. Co. v. Hamilton, 316 F.2d 294, 298 (10th Cir. 1963).

107. 316 F.2d 294 (10th Cir. 1963).

108. Id. at 295.

100. Id.

110, Id. at 297.

111. Id. at 288.

112. Jowa Cope §515.138 (1985). See Appendix lines 90-122 & lines 157-61.

113. See notes 73-74 supra.

114. See, e.g., Gregory's Continental Coiffures & Boutique, Inc. v. St. Paul Fire & Marine
Ins. Co., 536 F.2d 1187 (7th Cir. 1976) (certified public accountant testified that instred ap-
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Careful examination of the insured’s proof of loss coupled with a thorough
investigation under oath may reveal willful misrepresentations and thus
substantiate a fraud defense.'® Thus, the importance of the cooperation
clause is twofold. First, noncompliance with the cooperation clause will pre-
clude recovery under the policy. Second, the four elements of the coopera-
tion clause are vital in establishing either the arson or fraud defense. Theo-
retically, an insured may preclude his own recovery by refusing to cooperate
with the investigation prior to the carrier’s final decision to deny or pay the
claim. Nonetheless, care should be taken to plead all three affirmative de-
fenses of arson, fraud, or noncompliance separately so as to avoid the loss of
a viable defense.’?®

A careful reading of the Standard Fire Policy reveals that the insured
must submit a notice of loss and proofs of loss prior to recovery under the
policy.?”” The examination under oath and request for production of docu-
ments are also precedents to recovery, however, the insurer must require the
insured’s compliance before the two provisions may be used to preclude re-
covery.!*® Since the most significant case law has been generated in regards
to the three provisions of proofs of loss, examinations under oath and re-
quests for production of documents, this note will emphasize these three
areas. .

An insured’s failure to submit written proofs of loss within sixty days
after demanded by the insurer is an absolute defense to the claim."*® In Len-
tini Bros. Moving & Storage Co. v. New York Property Insurance Under-
writing Association,”® the insured brought suit ten months after the fire in
order to comply with the twelve month statute of limitations mandated by
the Standard Fire Policy.!® Thereafter, the insurer wrote to the insured for-
warding proof of loss forms for completion and return.’*® The insured failed
to complete the forms and the insurer amended its answer to assert the af-
firmative defense that the plaintiff had failed to complete proofs of loss as

peared in “shaky” financial condition based on accountant’s review of the insured’s tax
returns).

115. See, e.g., id. at 1192 (insured’s “gross overvaluation™ of loss in sworn proofs of loss
provided basis for fraud defense).

116. See note 81 supra.

117. Towa Cope § 515.138 (1985). See Appendix lines 90-113 & lines 157-61.

118. Id. See Appendix lines 113-22 & linee 157-61. See also Nicolai v. Transcontinental
Ins. Co., 61 Wash. 2d 295, _, 378 P.2d 287, 288-89 (1963) (court held that the insurer must
demand an examination under oath and that a mere request was insufficient to bar recovery).

119. Lentini Bros. Moving & Storage Co. v. New York Property Ins. Underwriting Aes’n,
76 A.D.2d 759, _, 428 N.Y.8.2d 684, 686-87 (1980). See also Do-Re Knit, Inc. v. National Union
Fire Ins. Co., 491 F. Supp. 1334, 1336 (E.D.N.Y. 1980).

120. 76 A.D.2d 759, 428 N.Y.S.2d 684 (1980).

121. Id. at _, 428 N.Y.S.2d at 685, At the time of suit the investigation of the fire was
unresolved. Id.

122, Id.
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prescribed by the Standard Fire Policy.'*® Subsequently, the insurer moved
for summary judgment on the grounds that the insured’s failure to file
proofs of loss was an absolute defense to the action.’™ The court granted
summary judgment in favor of the insurer and the appellate court
affirmed.?3®

Although the Lentini case is a good illustration of the consequences of
an insured’s failure to file proofs of loss, by far the majority of litigation
involving noncompliance with the cooperation clause involves examinations
under oath and requests for production of documents. As illustrated earlier,
both these provisions are not only precedents to recovery but are also ex-
tremely useful tools in determining the validity of a claim. In Claflin v.
Commonwealth Insurance Co.,**® the Supreme Court summarily stated the
purpose of the examination under oath.

The object of the provisions in the policies of insurance, requiring the
assured to submit himself to an examination under oath, to be reduced
to writing, was to enable the company to possess itself of all knowiedge,
and all information as to other sources and means of knowledge, in re-
gard to the facts, material to their rights, to enable them to decide upon
their obligations, and to protect them against false claims. And every in-
terrogatory that was relevant and pertinent in such an examinsation was
material, in the sense that a true anawer to it was of the substance of the
obligation of the assured.®

Thus, the purpose of an examination under oath is to enable the insurer to
obtain all relevant information in the possession of the insured regarding
the claim in order for the insurer to determine its obligations under the pol-
icy. Since arson is a secret crime, the insured and his documents are often
the best source of evidence.

Once the importance of the examination under oath is firmly estab-
lished, counsel must have a good understanding of the case law interpreting
this important contractual provision. First, the Standard Fire Policy pre-
scribed by section 515.138 of the Iowa Code uses the phrase “as often as
may be reasonably required” in referring to the insured’s contractual duty
to submit to an examination under oath.’*® Thus, the insurer must demand
that the insured submit to an examination under oath.’*® In Nicolai v.

123. Id. at _, 428 N.Y.S.2d at 686. The insurer also defended on the grounds that the
insured had failed to appear for an examéination under oath. Id.

124, Id,

125. Id.

126. 110 U.S. 81 (1884).

127, 110 U.S. at 94-95.

128. Towa Cope § 515.138 (1985). See Appendix lines 113-16,

129. Nicelai v. Transcontinental Ins. Co., 61 Wash. 2d 295, _, 378 P.2d 287, 288 (1963). In
Nicolai, the property was destroyed and the insured wife died in the blaze. Jd. The insured
husband was missing so the insurer defended on the grounds that the contract had been
breached because the insurer had not been able to examine the insureds. /d. Nevertheless, the
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Transcontinental Insurance Co.*® the court stated that the insurer’s de-
mand should clearly state the time and place of the examination and the
person who will conduct the examination.'®* Moreover, the demand should
be made in clear and unambiguous language.’® In C-Suzanne Beauty Sa-
lon, Ltd. v. General Insurance Co.**® the insured’s lawyer wrote a letter to
the insurer that the insureds would not be present at the requested exami-
nation under oath since they had decided not to pursue their claim at the
present time.'* However, the letter did indicate that the insureds might
bring suit later within the twelve month statute of limitations.’® Subse-
quently, the insureds brought suit and the insurer moved to dismiss on the
grounds that the insured had breached the policy for failure to submit to
the examination.!®® The court denied the summary judgment without
prejudice to General Insurance’s right to renew the motion upon a proper
ghowing that the delay was prejudicial to its case.'® Ultimately, the insurer
failed to show prejudice and the court held that the insured’s failure to sub-
mit to the examination when first requested was not a breach of the policy
because the carrier failed to insist upon its right to the examination.'®
Nonetheless, although the court denied the insurer’s pre-trial motion to dis-
miss, the court ordered the insureds to submit to an examination under
oathllaﬁ

Nonetheless, the only limitation in regards to the examination under
oath is that the requests for information must be material and relevant to
the insured’s loss.2*® In fact, the court in Mulkey v. United States Fidelity
& Guaranty Co.,*** stated that the examination should be liberal in scope

court held for the estate due to the fact the carrier had failed to demand an examination and
because there was no evidence to suspect arson. Id. at 289.

130. 61 Wash. 2d 295, 378 P.2d 287 (1963).

131. Id. at _, 378 P.2d at 288. See also Brookins v. State Farm Fire & Casualty Co., 529
F. Supp. 386 (S.D. Ga. 1982).

132. C-Suzanne Beauty Salon, Ltd. v. General Ins. Co., 574 F.2d 106, 108 (2d Cir. 1978).

133. 574 F.2d 106 (2d Cir, 1978).

134. Id. at 108,

135. Id.

136. Id. at 109.

187, Id.

138. Id. at 111.

139. Id. at 109.

140. Claflinc v. Commonwealth Ins. Co., 110 U.8. 81, 95 (1884). See also Gipps Brewing
Corp. v. Central Mfrs, Mut. Ins. Co., 147 F2d 6, 13 {Tth Cir, 1945); Mulkey v. United States
Fidelity & Guar. Co., 243 8.C. 121, _, 132 S.E.2d 278, 283 (1963), overruled on other grounds,
Johnson v. South Staie Ins. Co., 288 S.C. 239, 341 S.E.2d 793 (1986). See generally 5A Ap-
PLEMAN, INSURANCE Law & PrAcTICE § 35652 (1970, Supp. 1986).

141. 243 S.C. 121, 132 S.E.2d 278 (1963), overruled on other grounds, Johnson v. South
State Ins. Co., 288 S.C. 239, 341 S.E.2d 793 (1986). The South Carclina Supreme Court held in
Johnson that an insured’s fraudulent claim under a fire insurance policy for loss of contents did
not preclude the insured’s recovery under the policy for loss of dwelling and additional living
expenses. Id. at _, 132 8.E.2d at 794. The court held that the policy was severable and that
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and that anything pertinent and relevant to the insurance and to the
amount and cireumstances of the loss could be inquired into.*** Further-
more, an insured’s failure to comply with all reasonable requests of the in-
surer is a breach of the policy and a complete defense to a claim.™® This is
true whether the insured refuses to submit to the examination under oath or
refuses to answer specific questions during the examination under oath, %

To illustrate, in Southern Guaranty Insurance Co. v. Dean,*** a suspi-
cious fire destroyed the insured’s restaurant resulting in an investigation by
the insurer.’** Subsequently, the insurer demanded an examination under
oath and the insured complied.’” However, the insured refused to answer
questions regarding both the restaurant’s financial condition and the in-
sured’s financial condition,*® In addition, the insured refused to provide tax
returns or financial statements or to allow the carrier to examine her check-
ing accounts.*® The court denied recovery to the insured on the grounds
that the questions were material to both the amount of loss and to the de-
fense of arson.!*®

In addition, the court in Gipps Brewing Corp. v. Central Menufactur-
ers Mutual Insurance Co.,'*! held that an insured may not refuse to answer
questions on the grounds that they are controversial or might be used for

fraud as to one seetion did not preclude recovery under other sections. Id. However, the court
acknowledged that the majority of jurisdictions hold that fraud as to one section of the policy
voids the entire contract. Id,

142. Id. at _, 132 8.E.2d at 283. See also Southern Guar. Ins. Co. v. Dean, 252 Miss, 69,
— 172 So.2d 553, 558 (1965)(“in an examination of the insured, all those matters are material
which have a bearing on the insurance and the loss™).

143. Dyno-Bite, Inc. v. Traveler’s Coe., 80 A.D.2d 471, _, 439 N.Y.8.2d 558, 560 (1981).
See also Lentini Broa. Moving & Sterage Co. v. New York Property Ins. Underwriting Ass’n, 76
A.D.2d 759, _, 428 N.Y.8.2d 684, 686-87 (1980).

144. See, e.g., Lentini Bros. Moving & Storage Co. v. New York Property Ins. Underwrit-
ing Ass’n, 76 A.D.2d at _, 428 N.Y.8.2d at 687. The court held that the insured’s failure to
appear for the examination under oath as demanded by the insurer and required by the policy
was an abgolute defense. Id. See also Gipps Brewing Corp. v. Central Mfrs. Mut. Ins. Co., 147
F.2d 6, 12-13 (7th Cir. 1945) (insured’s refusal to answer questions regarding the proofs of loss
was held to be a breach of the policy and thus a bar to Fecovery).

145. 252 Miss, 69, 172 So. 2d 553 (1965).

146, Id. at _, 172 So. 2d at 5556-56.

147, Id. at _, 172 So. 2d at 556,

148. Id. at _, 172 8o, 2d at 566-57 (for example, the insured refused to state the restau-
rant’s gross profite during the immediate period preceding the sale).

149. Id. (in addition, the insured refused to state which bank her checks were drawn on
and refused to answer questions regarding her mortgage).

150. Id. at _, 172 So. 2d at 557. At the time of the examination the insurer was investigat-
ing the possibility of arson and thus the insured’s financial condition was relevant to establish-
ing motive. Id. at _, 172 So. 2d at 556. The court also acknowledged that the insured’s failure
to produce her tax returns precluded recovery under the policy for failure to comply with the
production of documents provision contained within the policy.

Id.
151. 147 F.2d 6 (7th Cir. 1945).
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impeachment.**

We think there is no escape from the conclusion that these witnesses
purposely refused to answer questions which were material to the in-
quiry. We see no basis for refusal to answer upon the ground that they
were controversial or that the answers thereto might have been used for
the purpose of impeachment. Such a limitation would geriously impair
and perhaps destroy defendants’ right under this provision of the policy.
Neither do we think there is any merit in plaintifi’s suggestion that the
examination was only properly directed at the amount of the loss.***

Furthermore, some authorities hold that an insured’s refusal to submit
to an examination under oath based on the insured’s fifth amendment right
against self-incrimination precludes recovery under the policy.*® In Hick-
man v. London Assurance Corp.,"® the court held that the fifth amendment
right against self-incrimination had no application to an extrajudicial pro-
ceeding authorized by a contract between the parties.'* “The obligation to
perform the [examination] was as binding on [the insured] as his obligation
to pay the premiums on the policies.”*** Moreover, the court in Hudson Tire
Mart, Inc. v. Aetna Casualty & Surety Co.,*™ stated that “since there are
numerous relevant matters with respect to which an insured may be ex-
amined without necessarily incriminating himself, the requirement of his
appearance alone in no way violates his due process rights.”**® However, the
decision in Gruenberg v. Aetna Insurance Co.'® in effect granted the in-
sured a postponement of the examination under oath while criminal charges
were pending. In Gruenberg, the insured’s lawyer had given a “conditional”
refusal to the carrier that as soon as the criminal charges were resolved the
insured would submit to the examination.’® Moreover, the insured alleged
that the insurance companies had falsely implied that the insured had a
motive to commit arson and demanded an examination under oath while
criminal charges were pending in order to use the insured’s failure to appear
as a bar to recovery.®® Although the insured offered to submit to an exami-
nation upon resolution of the criminal charges, the carrier alleged that the

152. Id. at 13.
- 153. Id.

164. Hickman v. London Assurance Corp., 184 Cal, 524, 195 P. 45 (1920). See also Hud-
son Tire Mart, Inc. v. Aetna Casualty & Sur. Co., 518 F.2d 671 (2d Cir. 1975); Restina v. Aetna
Casualty & Sur. Co., 61 Misc. 2d 574, 306 N.Y.S.2d 219 (1969).

156. 184 Cal. 524, 195 P. 45 (1920).

156. Id. at _, 195 P. at 49,

167. Id.

158. 518 F.2d 671 (2d Cir. 1975).

158, Id. at 674

160. 9 Cal. 3d 566, 510 P.2d 1032, 108 Cal. Rptr. 480 (1973).

161. Id. at _, 510 P.2d at 1035, 108 Cal. Rptr. at .

162. Id. at —, 510 P.2d at 1038, 108 Cal. Rptr. at —.
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insured’s prior refusal barred recovery.1®® Thereafter, the insured brought
suit against the insurance company for breach of an implied duty of good
faith and fair dealing.!®* Though the lower court dismissed the complaint,
the appellate court held that the plaintiff had sufficiently stated facts to
constitute an action in tort against the insurer for breach of an implied duty
of good faith and fair dealing.!® Thus, the Gruenberg decision holds that an
insured may delay the examination under oath as long as criminal charges
are pending.

Nonetheless, the court in Mulkey held that an insurer cennot rely on a
refusal to answer a question that is not material on its face, but is material
to the investigation of the claim.'*® In Mulkey, the insured had left town the
evening before the fire to go fishing and returned the following morning
shortly after the fire.'*” During the examination under oath the insured was
asked several questions concerning his whereabouts on the morning of the
fire.*®® The insured informed the carrier that he had stopped for a beer on
the way home from fishing but refused to tell the carrier where he had
stopped on the grounds that the question was immaterial.’®® At the time of
the question the insured was unaware of the possibility of arson, whereas
the carrier had received an arson report from a hired investigator.l”® Al-
though the insured’s whereabouts were material to the investigation of ar-
son, the court held that the insured “should be placed on notice that the
failure to answer a particular question, not patently material, may be used
as grounds for avoidance.’”"!

The provision contained within the Standard Fire Policy requiring the
insured to produce documents which will corroborate the insured’s loss is
designed to serve the same purpose as the examination under oath.”* Both
the examination under cath and production of documents provisions are
designed to enable the insurer to obtain all the necessary information to
determine the extent of the carrier’s obligations and to protect the carrier
from false claims.'™ Although an insurer may not harass an insured with

163. Id. at —, 510 P.2d at 1035, 108 Cal. Rpte, at _.

164. Id.

185. Id. at _, 510 P.2d at 1042, 108 Cal. Rptr. at _.

186. Mulkey v. United States Fidelity & Guar. Co., 243 S.C. 121, _, 132 S.E.2d at 283-84,
overruled on other grounds, Johnson v. South State Ins. Co., 288 8.C. 239, 341 S.E.2d 793
(1986). See Kisting v. Westchester Fire Ins. Co., 200 F. Supp. 141, 148 (W.D. Wis. 1968), aff'd,
416 F.2d 967 (7th Cir. 1969) (citing Mulkey v. United States Fidelity & Guar. Co., 243 8.C. 121,
130-31, 182 8.E.2d 278, 283-84 (1943)).

167. Mulkey v. United States Fidelity & Guar. Co, 243 S.C. at _, 132 S.E.2d at 283.

168. Id.

169. Id. at _, 132 S.E.2d at 283-84,

170. Id. at _, 132 S.E.2d at 284.

171. Id.

172. Chavis v. State Farm Fire & Casualty Co., 79 N.C. App. 213, _, 338 S.E.2d 787, 789,
rev'd on other grounds, 317 N.C. 683, 346 S.E.2d 496 (1986).

173. Chavis v. State Farm Fire & Casualty Co., 79 N.C. App. at _, 338 S.E.2d at 789
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“aimless questions and demands for documents,” any requested documents
which relate to the validity of the insured’s claim are both material and
relevant.'™ :

An insured’s failure to submit all documents material to the rights and
obligations of the carrier has been held to ban the insured’s right to recov-
ery.’® For example, in Horton v. Allstate Insurance Co.,'™ the insured sub-
mitted sworn proofs of loss to the carrier after a fire damaged the insured’s
home.'™ Allstate rejected the proofs of loss and requested more detailed loss
statements and additional documentation.’” The insured failed to comply
with the insurer’s request and “took no action to either excuse or dispute his
noncompliance.” Instead, the insured brought suit against Allstate seek-
ing recovery under the policy.'®® At trial, the court granted Allsiate’s motion
for summary judgment on the grounds that the insured had failed to comply
with the contractual provisions contained in the policy.”* On appeal, the
appellate court affirmed, holding that full compliance with the terms of the
policy is a condition precedent to bringing suit against the insurer.** Fur-
ther, the court held that a request for production of an insured’s documents

(citing Claflin v. Commonwealth Ins. Co., 110 U.8. 81 (1884); Southern Guar. Ins. Co. v. Dean,
252 Miss. 69, 172 So. 2d 553 (1965)).

174. Id. (citing Happy Hank Auction Co. v. American Eagle Fire Ins. Co., 286 A.D. 505,
146 N.Y.S.2d 206 (1955), modified, 1 N.Y.2d 534, 136 N.E.2d 842, 154 N.Y.5.2d 870 (1956)). In
Chavis, the trial court held that the insureds’ steadfast refusal to comply with the insurer’s
request to produce copies of the insureds’ bank and loan accounts precluded recovery under the
fire insurance policy. Chavis v. State Farm Fire & Casualty Co., 79 N.C. App. 213, _, 338 SEz2d
at 790, Although the insureds had authorized the insurer to obtain copies of the insureds’ fed-
eral and state tax returns for the preceding five years and had answered questions under oath
regarding their debts, assets, and earnings, the court held that the insureds’ financial condition
was clearly relevant to the insurer's arson defense and therefore the insurer had the right to
request the bank records. Id. at _, 338 S.E.2d at 790-92. However, on appeal, the North Caro-
lina Supreme Court reversed and held that the production of documents provision did not
regquire the insureds to sign an “overbroad release” in favor of the insurer. Chavis v. State Farm
Fire & Casualty Co., 317 N.C. at _, 346 5.E.2d at 498-99. The release requested would have
allowed the insurer access to all records in any bank or financial institution the insureds had
done business with. Id. at _, 346 S.E.2d at 498. The court held that the insurer’s lack of speci-
ficity and the insureds’ compliance with all other requests distinguished the instant case from
other cases precluding the insured’s recovery for noncompliance with the production of docu-
ments provision. Jd. at —, 346 S.E.2d at 499 (citing Kisting v. Westchester Fire Ina. Co., 290 F.
Supp. 141 (W.D. Wis. 1968), eff'd, 416 F.2d 967 (7th Cir. 1968); Southern Guar. Co. v. Dean,
252 Miss. 69, 172 So. 2d 553 (1965)).

175. Georgian House of Interiors v. Glenn Falls Ins. Co., 21 Wash. 2d 470, 151 P.2d 598
(1944). See alse Southern Guar. Ins. Co. v, Dean, 252 Miss. 69, 172 So. 2d 553 (1965)..

176. 125 NIl App. 3d 1034, 467 N.E.2d 284 (1984).

177. Id. at —, 467 N.E.2d at 284.

178. Id.

179. Id.

180. Id. at —, 467 N.E.2d at 285.

181, Id.

182, Id.
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was a reasonable condition precedent to recovery.’#* More importantly, the
court held that filing proofs of loss was not in itself sufficient to satisfy the
requirements of the production of documents,!®¢

However, the Iowa Supreme Court’s recent Hoekstre decision may seri-
ously impair a fire insurer’s ability to determine the extent of its obligations
and to protect itself from fraudulent claims.2® In Hoekstra, a fire in August,
1982 substantially destroyed the insureds’ home, along with their personal
belongings and financial records.!*® An “independent cause and origin inves-
tigator” hired by Farm Bureau suggested that the fire was of incendiary
origin,2*?

Pursuant to the policy, Farm Bureau requested by letter that the in-
sureds submit to examinations under oath.!® At the examinations, Farm
Bureau requested that the insureds provide copies of their 1979, 1981, and
1982 tax returns and to sign an authorization which would have permitted
Farm Bureau to obtain copies of the insureds’ bank and insurance records
from various institutions.’*®* Although the insureds did provide Farm Bureau
with copies of their 1981 and 1982 tax returns, the insureds refused to sign
the authorization upon advice of counsel.’®® Farm Bureau countered by re-
questing specific insurance and financial information, including copies of all
documents in the files of an insurance company which had covered a prior
fire of the insureds’ home.*™

The insureds did not comply with Farm Bureau’s request and suhbse-
quently brought suit for breach of contract for failure to pay.!®® Farm Bu-
reau answered by asserting the affirmative defenses of arson, fraud, and fail-

183. IHd. (citing Niagara Fire Ins. Co. v. Forehand, 169 II. 626, 48 N.E. 830 (1897)).

184. Id.

186. Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100 (lowa 1986).

188. Id. at 102.

187, Id. at 102-03. The local fire chief determined that the fire was caused accidentally by
“sparking strands of wire that were grounding on the dehumidifier cord.” Id. at 102. The cause
and origin investigator removed the breaker gerving the electrical cirenit for the dehumidifier
from the fuse box during his inveetigation. Id. at 103. The investigator did not provide the
insureds, per their request, with a receipt for the removal of the breaker from the fire site. 7d,
“Neither the breaker nor eny analysis of it was returned” to the insureds. Id.

188. Id. at 103. After delay due to illnes within the insureds’ family, the insureds submit-
ted to the examination under oath. Id. The examinations determined that the insureds mistak-
enly had used replacement cost values in their proof of loss forms. Id. The insureds subse-
quently forwarded to Farm Bureau corrected copies of their proof of loas forms. Id.

189, Id.

190, Id.

191, Id.

192. Id. The insureds filed a three count petition against Farm Buresu alleging: 1) that
the insureds had complied with the terms of the insurance policy and that Farm Bureau had
breached the contract for failure to pay; 2) that Farm Bursau had acted in bad faith for failure
to settle the first-party claims; and 3) that Farm Bureau had intentionally inflicted emotional
disiress upon the insureds by failing to settle the claim. Jd.
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ure to comply with necessary conditions precedent to suit.'** At trial, the
trial court overruled Farm Bureau’s motions for summary judgment and di-
rected verdict for failure to comply with the disclosure provisions of the pol-
icy.!** Moreover, the jury returned a verdict for the insureds on the breach
of contract claim for failure to pay.'® Farm Bureau appealed on the grounds
that the insureds had failed to comply with the disclosure provisions of the
policy.**®

On appeal, the Iowa Supreme Court acknowledged that the fighting is-
sue in the case was whether the insureds had complied with the production
of documents provision contained within the policy.'*” Furthermore, the
court noted that the instant dispute centered around the statutory and con-
tractual language of the policy which obligated the insureds to produce
records and documents “as often as may be reasonably required” by the
insurer to corrcborate the insureds’ loss.'®®

In affirming the lower court’s decision, the Jowa Supreme Court rejected
Farm Bureau’s argument that interpretation of the term “reasonably re-
quired” was subject to statutory as opposed to contractual construction.'®®
The court held that although “statutory interpretation is a question of law
for the court to determine, . . . it is for the jury to decide whether the con-
duct or acts of a party are reasonable under the circumstances.”*® Further-
more, the court held that although the Iowa statute was incorporated into
the fire insurance policy, the general rule of construing an insurance policy
in favor of the insured was applicable and that an insured need only prove
“gubstantial compliance” with the disclosure provisions of the policy in or-
der to bring suit against the carrier.?® Finally, the court held that the record
disclosed sufficient facts to generate a jury question whether the insureds
had substantially complied with the disclosure provisions of the policy and
affirmed the decision of the lower court.**

198, Id.

194. Id.

195, Id. The jury returned a verdict for the insurer on the emotional distress claim. fd.
The court had previously entered a directed verdict for the insurer on the bad faith claim. Id.

196. Id. The insureds also appealed the directed verdict for the insurer in regards to the
bad faith claim. Id. :

- 197, Id. at 104.

198. Id. The disputed policy contractual language required the insureds to produce re-
quested records and documents and to allow the insurer to make copies of the same as often as
the insurer reasonably required. Id. See Appendix lines 117-22.

199, Id. at 105. See notes 23-24 and accompanying text.

200, Id.

901. Id. at 106. Farm Bureau alleged that due to the fact the fire policy was mandated by
Towa statute, the principle of strict construction should be used in interpreting the disputed
language. Id. See notes 16-18 and accompanying text.

202. Id. at 100-01. Prior to filing suit, the insureds had furnished Farm Buresu with:

a proof of loss with a corrected fifty-six page inventory of the damaged or destroyed

perscnal property; a proof of loss on a prior 1980 home fire, submitted to a different
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The danger in the Iowa Supreme Court’s holding in Hoekstra that
“substantial compliance” with the disclosure provisions of the Standard Fire
Policy is sufficient to bring suit under the policy is that it seriously impairs
an insurer’s ability to investigate fires of suspicious origin. As discussed ear-
lier, arson is a a secret and covert crime and the insured and his documents
are frequently the best source of evidence in determining the validity of the
claim. Moreover, in suspected arson cases such as Hoekstra, the insureds’
financial condition is both relevant and material to the insurer’s affirmative
defense of arson. In Hoekstra, both the insureds’ financial condition and
prior fire history were material to the insurer’s affirmative defense of arson.
Further, Farm Bureau’s specific request to produce documents regarding the
insureds’ prior fire was not a mere fishing expedition.

As stated in Claflin, the purposes of the examination under oath and
producticn of documents provisions contained within the Standard Fire Pol-
icy are to “enable the Company to possess itself of all knowledge, and all
information as to other sources and means of knowledge, in regard to the
facts, material to the rights, to enable them to decide upon their obligations
and to protect them against false claims, ™ However, the Iowa Supreme
Court’s holding, in effect, allows an insured to unilaterally decide the extent
of his compliance with the disclosure provisions contained within the policy.
This would seriously impair an insurer’s ability to protect itself against false
claims and may lead to premature decisions based on incomplete investiga-
tions by insurers regarding their obligations under fire insurance policies is-
sued in Iowa. More importantly, the Iowa Supreme Court’s holding in Hoek-
stra that an insured’s “substantial compliance” with the disclosure
provisions of the policy is sufficient to sustain a suit against the carrier is
contrary to a primary purpose of the cooperation clause of the Standard
Fire Policy to avoid costly and time-consuming litigation,2*

insurance carrier; a letter from their bank showing account and loan balances on the

date of loas; a letter from the county recorder concerning the mortgage on plaintifPs

home; a letter from a savings and loan company setting out the balance on their home

mortgage; copies of 1980 and 1981 income tax returns; and a copy of a 1982 W-2

statement of earnings.

Id. at 104. Subsequent to filing suit the insureds furnished Farm Bureau with their 1979 tax
return. Id, The insureds refused to sign Farm Bureau's “blanket” authorization on the grounds
that further requests were unreasonable. Id. at 106. In addition, one of the insured’s father may
have ohjected to release of certain documents involving an inactive building partnership in
which he had been associated. Id. at 104,

See also Chavis v. State Farm Fire & Casualty Co., 817 N.C. 683, 346 S.E.2d 496 {1986),
where the court held that the production of documents provision did not require an insured to
sign an open-ended overbroad release in favor of the insurer. The court looked upon the in-
surer’s request for a “hlanket” release with disfavor due to the lack of specificity and the in-
sureds’ compliance with other requesta. Id. at — 346 8.E.2d at 498-99. See note 174 and accom-
panying text.

208. Claflin v. Commonweslth Ins. Co., 110 U.S. at 94-95 (emphasis added).

204. Buckner, An Insurer’s Right to Production of Documents and Examination under
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Finally, the Standard Fire Policy requires the insured to bring suit
under the policy within twelve months after the loss occurred.?®® Although
the majority rule upholds the validity and enforceability of suit limitation
clauses, the identifiable trend is toward mitigation of the consequences pro-
duced by enforcement of these clauses.**® Frequently, courts rely on the doc-
trines of waiver and estoppel to avoid the twelve month statute of limita-
tion.?” To illustrate, some courts hold that failure to plead the limitation
clause as an affirmative defense constitutes a waiver, while other courts al-
low the insurer leave to amend.**® In addition, the Towa Supreme Court held
that an insurer had waived the twelve month statute of limitation by contin-
uing negotiations beyond the end of the twelve month period.2”® However,
negotiations alone, as long as they are terminated within a reasonable time
prior to the expiration of the limitation period, are not sufficient to support
a waiver.”2® Moreover, neither investigation of the loss nor a request for an
examination under oath will amount to waiver or estoppel *!*

Another example of avoidance of ‘the limitation clause occurred when a
court held the insurer was estopped from asserting the twelve month limita-
tion clause as a defense due to the insurer’s offer to gettle the claim well
before the expiration date.™* Although neither the insured nor his attorney
was aware of the limitation, the court held that the early offer to settle had
lulled the insured into forebearance from suit within the twelve month pe-
riod.?® Nonetheless, in the absence of waiver by the insurer, the Iowa Su-
preme Court has upheld the twelve month statute of limitation.?'* More im-
portantly, the Iowa Supreme Court interpreted the phrase “within twelve

Oath, Besr's Review 122 (Oct. 1982).

205. lowa Cobe § 515.138 (1885). See Appendix lines 157-61.

906. ABA Comm. oN ProPerTY INsURANCE Law, DEFENDING FravpuLENT CLaiMs WHILE
Avoming TorT DaMacE Exrosure, tab 9, p. 3 (1985).

907. Id. at pp. 12-16. Waiver is a voluntary relinquishment of a known right while estop-
pel occurs when there has been a change in the pesition of the parties and the party invoking
estoppel has changed his position to his detriment. 7d. at 13. Though the doctrines are separate
and distinet, the courts tend to use the words interchangeably. Id.

208. Id. at 15.

208. Scheetz v. IMT Ins. Co., 324 N.W.2d 302 (Iowa 1982).

210. Peters v. Home Ins. Co., 11 Mich. App. 627, 162 N.W.2d 91 (1968).

911. Proc v. Home Ins. Co., 17 N.Y.2d 239, 217 N.E.2d 136, 270 N.Y.8.2d 412 (1966). The
court held that the twelve month limitation was not waived by the insurers furnishing of blank
proofa of loss and examination of the insured where the insurer communicated to the insured in
writing that neither the furnishing of the forms nor the examination should be taken as a
waiver of any policy provision. Id. at —, 217 N.E.2d at 139. See ABA Comm. ox PROPERTY IN-
SURANCE LAW, DEFENDING FRAUDULENT CLAIMS WHILE AvompiNg TorT Damace ExeosurE, tab 9,
pp. 1-17 (1985) for an excellent discussion of waiver and estoppel in regards to the twelve
month limitation.

912. Pasmear Inn, Inc. v. General Accident Fire & Life Assurance Corp., 44 A.D.2d 647,
353 N.Y.S.2d 278 {(1974).

213. Id. at _, 353 N.Y.8.2d at 279.

214. Olson Enter.,, Inc. v. Citizens Ins, Co., 255 Towa 141, 121 N.W.2d 510 (1963).
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months next after inception of the loss” to mean twelve months from the
date of the fire rather than twelve months from the denial of the claim.?15

II. Bab Farrg

the claims of third persons against the insured or the claims of the insured
itself.’ "017 In Gruenberg, the court held thet where an insurer refused to
compensate an insured for an insured loss, without proper cause, such re-
fusal “may give rige to a cause of action in tort for breach of an implied
covenant of good faith and fair dealing.”®* Moreover, the court held that
the insurer’s duty of good faith and fair dealing was “unconditional and in-
dependent” of the insured’s contractual duty to cooperate with the insurer
in gettlement of the claim."*

Although Gruenberg recognized the tort of bad faith, one court has held
that the Standard Fire Policy is exempt from a bad faith cause of action.2s?
In A. A. A Pool Service & Supply, Inc, v. Aetna Casualty & Surety Co,, 11

contract of adhesion since the terms of the policy are mandated by the legis-
lature 28 Furthermore, the court was persuaded by the lead of other state
legislatures that had previously enacted legislation “imposing liability for
punitive damages and attorney’s fees or providing statutory penalties for an
insurer’s bad faith in failing to pay a claim.”

Though the Iowa Legislature has adopted a statute dealing with unfair
claims practices, the Iowa Supreme Court has held that the statute does not
give rise to a private cause of action for damages in an individual whose

215, Id. at 147, 121 N.W.2d at 513,

216. 9 Cal, 3d 566, 510 P.2d 1032, 108 Cal. Rptr. 480 (1873).

217. 'W. SHERNOPF, 8. CaGE & H. Leving, INsuRaNCE Bap Farrn LaricaTion, § 5.40 at 5-57
(1985) (quoting Grusnberg v. Aetna Ins, Co., 9 Cal. 3d 566, _, 510 P.2d 1032, 1038, 108 Cal.
Rptr. 480, _ (1973)).

218. Gruenberg v. Aetna Ins. Co., 9 Cal. 8d at _, 510 P.2d at 1037. See notes 155-160
supra.

219. Id. at _, 510 P.2d at 1040,

220. A. A A Pool Serv. & Supply, Inc. v. Aetna Casualty & Sur. Co., 121 RL 96, 395
A2d 724 (1978).

221. Id.

222, Id at ., 395 A.2d at 725,

228. Id. at _, 395 A.2d at 728,

224. Id. See, e.g., Drr. Cong ANN. tit, 18, §§ 2304(18), 2308 (Rev. 1974); ILL. ANN, StaT. ch.
73, § 767 (Smith-Hurd Supp. 1985).
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carrier violated the statute2*® Similarly, the Towa courts have yet to recog-
nize an action in tort for an insurer’s bad faith refusal to pay a first-party
claim.5?* In Hoekstra v. Farm Bureau Mutual Insurance Co.,**” the most
recent case on the subject, Chief Justice Reynoldson stated that “[a]lthough
we have yet to encounter a case that convinces us to adopt that remedy, we
are unwilling, on our limited experience with such situations, to say one
could not exist. Perhaps, as Mr. Justice Stewart said about pornography, we
shall know it when we see it.”*** Thus, although the bad faith issue is not
uniform throughout the country, Iowa does not recognize an action in tort
for an insurer’s bad faith refusal to pay a first-party claim.

IV. CoNcLUSION

Both the statutory nature and widespread use of the Standard Fire Pol-
icy provide defense counsel with many unique legal arguments when defend-
ing a fraudulent claim brought under the policy. Furthermore, the Standard
Fire Policy contains the three affirmative defenses of arson, fraud and non-
compliance within the cooperation clause. Moreover, the cooperation clause
provides defense counsel with important investigative tools to prevent the
peyment of an unwarranted claim. Thus, defense counsel must have a good
understanding of both the Standard Fire Policy and the case law interpret-
ing it in order to prevent the loss of a viable defense. Finally, counsel should
not limit itself to one defense, but should view the evidence in the
cumulative.

Charles T. Smith

995. Seeman v. Liberty Mut. Ins. Co., 322 N.W.2d 35 (Jowa 1982). See Towa Cope §
507B.4 (1985).

296, Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100 (Towa 1986). See also Pirkl
v. Northwestern Mut. Ins. Ass'n, 348 N.w.2d 633 (Iowa 1984); Higgins v. Blue Cross, 319
N.W.2d 232 (Iowa 1982); M-Z Enter. Inc. v. Hawkeye-Security Ins. Co., 318 N.W.2d 408 (Towa
1982); Case Note, Jowa Does Not Recognize an Independent Tort Action for an Insurer’s Bad
Faith Failure to Settle First-Party Claims, 33 Draxe L. Rev. 955 (1983-84). See generally
PHELAN, The First-Party Dilemma: Bad Faith or Bad Business?, 34 Drake L. Rev. 1031 (1985-
88).

997, 382 N.W.2d 100 (Iowa 1986).

998, Id. at 112 (citing Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, dJ.,
concurring)).
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! Concealment, This entire policy shall be void if, whether
2 fraud. before or after & loss, the insured has wil-
3 fully concealed or Misrepresented any ma-
4 terial fact or circumstance concerning this insurance or the
% suhject thereof, or the interest of the insured therein, or in case
6 of any fraud or false swearing by the insured relating thereto.
7 Uninsurable This policy shall not cover accounts, bjlls,
B and currency, deeds, evidences of debt, money or
9 excepied property. securities; nor, unless specifically  named
10, hereon in writing, bullion or manuscripts.

I Pevils mot This Company shall not be lisble for loss by
12 included, fire or other perils insured against in this
13 policy caused, directly or indirectly, by: (a)
14 enemy attack by armed forces, including action taken by mili-
15 tary, naval or air forces in resisting an actual or an immediately
16 impending enemy atlack; (b) invasion; (c) insurrection; (d)
17 rebellion; (e} revolution: (N eivil War; (g) usurped power; (b)
18 order of any civil authority except acts of destruction at the time
19 of and for the purpose of preventing the spread of fire, provided
20 thut such fire did not originate from any of the perili excluded
21 by this policy; (i) ncglect of the insured to use sif reasonable
22 means 1o save and preserve the property at and after a loss, or
23 when the properly is endangered by fire in neighboring prem.
24 isex: () nor shail chis Company be liable for loss by theft.
25 Other Inssrance. Other insurance may be prohibited or the
26 amount of insurance may be limited by en.
27 dorsement attached hereto,
zacmmlnuml-m.Ud-dn-
29 wise previded ia writing sdded horete this Company shall mot
30 be liable for lom
31 (a) while the hazard is increased by amy meams within the con-
32 trol or knowledge of the insured: or
33 (b) while a4 described building. whether intended for occupancy
M by owner or tenant, is vacant or unoccupied beyond a period of
35 sinty consecutive days; or !
36 (c) us a resull of explosion or riot, unless fire ensue, and in
37 that event for loss by fire oniy.
38 Other perils Any other peril to be insured against or sub-
39 or subjecta, ject of insurince to be covered in this policy
40 shall be by endorsement in writing bereon or
41 udded hereto.
42 Added provisions, The extent of the application of msurance

4 under this policy and of the contribution to
44 be made by this Company in case of loss. and any other pro-

46 policy. may be provided for in writing added hereto, but no pro-
47 vision, may be waived EXCEPl such as by the terms of thiy policy

49 Waiver No permission affecting this insyrance shall
30 provisiens, exist, or waiver of any provision be wvalid,
5 unless granted berein or expressed in writing

52 added hereto. No provision, stipulation or forfeiture shail be
53 held 10 be waived by any requirement or proceeding on the pant
54 of this Company rélating to appraitel or (o any examination
55 provided for herein, ‘

56 C This policy shail be cancelled at any time
57 of policy. & the request of the insured, in which case
58 this Company shall, upon demand and sur-
59 render of this policy, refund the excess of paid premium above

856
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60 the customary short rates for the cxpired time. This pol-
6l icy may be cancelled at any time by this Company by giving
62 to the insured & five days' written notice of cancellation with
63 or without tender of the excess of paid premium above the pro
64 rata premium for the expired time, which excess. if not ten-
65 dered. shall be refunded on demand. Notice of cancellation shall
66 stale that said excess premium (il not tendered) will be re-
67 funded on demand.

68 Mortgagee If loss hereunder is made payable, in whole
69 imterests and or in parl, to @ designated mortgagee not
70 ebligotions. named herein as the insured, such interest in
n this policy may be cancelied by siving to such
T2 morttgages a len days™ writlen notice of can-
73 cellation.

74 1f the insured fails 10 render proof of loss such mortgagee. upon
75 notice. shall render proof of loms in the form herein specified
76 within sixty (60)-days thereafter and shall be subject to the pro-
77 visions hercol relating to sppraisal and time of payment and of
78 bringing suit. If this Company shali claim that nc liability ex-
79 isted as to the morigagor of owner, it shall, to the extent of pay-
80 ment of loss 1o the morigages. be subrogated to all the morl-
81 gagee's rights of fecovery, but without impairing mortgage's
82 right to sue; or it may pay off the morigage debt and require
81 an assignment thereof and of the mortgage. Other provisions
84 reluting lo the interests and obligations of such mortgagee may
85 be added hereto by agreement in wriling.

86 Pro rats lisbHity. This Company shall not de tiable for a great-
87 er proportion of any loss than the amount
88 hereby insured shall bear to the whole insurance covering the
B9 property against the peril involved, whether collectible or not.
90 Requiremantsin The insured shall pive immediste written
91 cuze lom oecurs. notice lo this Company of any loss, prot
92 the property from further damage. . forthiith
93 sepurate the damaged and undamaged personzl property. pul
94 it in the best possible order, furnish a complete inventory of
95 the destroyed, damaged and _undamaged property, showing n
96 detail quantities, costs, actual -cash value and amount of loss
97 cluimed: -ond within claty days after the loss, wiless mach time
%heltﬂdﬂhwﬂhhﬂh(ﬂﬂ!.hmmw
Wh&Cﬁanﬂldlﬁmﬁlnedmdwmlohylhe
100 insured. stating the knowledge and belief of the insured as o
101 the following: the time and origin of the loss, the interest of the
102 insured and of all others in the property. the actusl cash value of
103 each item thereof and the cmount of loss thereto. all encum-
104 brances thereon. all other contracts of insurance. whether valid
108 or not. covering any of said property, any changes in the title.
106 use. occupation. location, possession Of EXPOSUTES of szid prop-
107 erty since the issuing of this policy, by whom and for whal
108 purpose any building herein described and the several pans
109 thereof were occupied al the time of loss and whether or not it
110 then stood on leased ground. and shall furnish 8 copy of all the
111 descriptions and schedules in all policies and, if required, verified
112 plans and specifications of any building, fixtures or machinery
113 destroyed or damaged. The insured., as often as may be reason-
114 ably required. shall exhibit to any person designated by this
t1$ Company all that remains of any property herein described, and
116 submil to examinations under onth by any person named by this
147 Compuny. and subscribe the same; and, as often os may be
J18 reasonably required, shall produce for examination all books of
119 occount. bille, in-cires and other vouchers, of certified copies
120 thereof il originals be lost. at such reasonable lime and place a8
121 may be designated by this Compsny or its representative, and
122 shall permit extracts and copies thereof Lo be made.

[Vol. 35
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121 Appraisal, In case the insured and this Company shall
124 fail to agree as 10 the actual cash value or

125 the amount of loss, then, on the written demand of cither, each
t26 shall select a competent and disinterested appraiser and notify
127 the other of the appraiser selected within twenty days of such
128 demand. The appraisers shall first select a competent and dis-
129 interesied umpire; and failing for fifteen days 1o agres upon
130 such umpire. then. on request of the insured or this Company,
131 such umpire shall be selected by a judge of a court of record in
132 the state in which the property covered is located. The ap-
133 praisers shall then appraise the loss, stating separately actual
134 cash value and loss 1o each item; and, failing to agree, shall
133 submit their differences, only, to the umpire. An award in writ
136 ing. so itemized, of any two when filed with this Company shall
137 determine the amount of actusl cash value and loss. Each
138 appraiser shall be paid by the party selecting him and the ex-
139 penses of appraissl and umpire shali be paid by the parties
140 equally

14! Company’s It shall be optional with this Company to
142 options. take all, or any part, of the property at the
143 agreed or appraised value, snd also to re-

144 pair. rebuild or replace the property destroyed or damaged with
145 other of like kind and quality within a reasonable time, on giv-
146 ing notice of ils intention 30 10 do within thirty days after the
147 receipt of the proof of loss herein required.

148 Abandenment. Thers can be no absndonment to this Com-
149 pany of any property,

150 Wiew lons The amount of loss for which this Company
151 payable. may be liable shall be payable sixty days
152 afier proof of loss, as herein provided, is

153 received by this Company and ascertainment of the loss is made
154 cither by agreement between the imsured and this Company ex-
I55 pressed in writing or by the filing with this Company of an
156 award as herein provided,

157 Sedt. No suit or action on this policy for the recov-
158 ery of any claim shall be sustainable in &ny
159 count of law or equity unless all the requiremnents of this policy
160 shall have been complied with, and unless commenced within
161 twelve months next after inception of the loss,

162 Sebvegatien. This Lompany may require from the insured
163 an assignment of all right of recovery against
164 any party for loss to the extemt that payment therefor is made
165 by this Company,

867






