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I. INTRODUCTION

In terms of public policy, the 1980s may be described as the “Technol-
ogy Decade.” Underlying most of the public policy interest in technological
development, especially high technologies, was a concern that the nation’s
innovative capacity, scientific prowess, and productivity were declining in
the face of international competition. Faced with lagging performances of
such industries as semiconducters, steel, and automobiles, as well as a
mounting trade deficit, Congress made a number of proposals for boosting
the developments of new industrial technologies.

Traditionally, “new high-technology products were an important source
of prestige” that increased employment and productivity.! The general per-
ception of the last decade is that the position of the United States as the
center of technological innovation and high-technology development has
been substantially eroded. Other countries, Japan in particular, have
demonstrated more productive and efficient approaches to both innovation
and technology transfer. The United States may have already lost its ability
to compete in many markets involving high technology.

Pinning their economic development hopes on high-technology indus-
tries, policymakers stress the importance of interaction between universities,
government laboratories, and industries to foster innovation. Government
officials recognize the relationships between industry, government, and
academia are not as strong in the United States as those in other technologi-
cally-advanced countries such as West Germany and Japan. In its preoccu-
pation with foreign competition and development, Congress formulated new
policies with regard to industrial innovation. Consequently, legislation in the
past decade has been directed toward encouraging and strengthening uni-
versity-industry-government research and development (“R&D") interac-
tion. By 1983, over 200 state and local economic development initiatives, all
of which had some feature directed at high-technology development, were
underway.? All state governments now operate some program aimed at pro-
moting university-industry-government interaction to spawn economic
growth.?

As research relationships between universities, industries, and federal
laboratories become increasingly incestuous, however, concerns about the
conflicts of interest continue to mount. In 1981, an advisory committee of

1. Abelson, The Federal Government and Inrovation, 201 Sci. 487, 487 (1978).

2. U.S. ConGress, OFFICE OF TECHNOLOGY ASSESSMENT, TECHNOLOGY, INNOVATION, AND RE-
GIoNAL Economic DeEvELOPMENT 54-55 (1983).

3. Jaschik, University-Industry-Government Projects: Promising Too Much Too Soon?,
21 Chronicle. of Higher Educ., Jan, 29, 1986, at 1.



1991] Technology Transfer 387

the National Institutes of Health (“NIH") concluded there were serious po-
tential problems with the free flow of information, the transformation of
universities into industrial training institutes, and the influx of industrial
monies into medical and biomedical research, including patent rights.*

Other problems emerged as university scientists began to hold equity
interests in companies with which they collaborated. Particular incidents in-
clude: Graduate students being forced to abandon projects after discovering
faculty advisors had turned the research concept over to a company in
which the advisors held proprietary interests;® faculty members assigning
graduate students to work directly in company laboratories in which the
professors had economic interests;® a professor heading a company that was
given exclusive rights to market a drug the professor developed with federal
grant money;” and faculty members fabricating data for a company in which
they held equity interests.?

Responding to congressional concerns that such financial conflicts of in-
terest taint federally funded research, NIH, the primary federal funding
agency for biomedical research, proposed conflict of interest guidelines for
its university contract and grant recipients.® The guidelines would have re-
quired anyone involved in NIH-funded research to make “full disclosure of
all financial interest and outside professional activities.”*® These guidelines
were summarily withdrawn following harsh criticism from grant recipients.
The recipients argued the guidelines might harm industrial competitiveness,
subject researchers to overly burdensome financial disclosure requirements,
and stifle technology transfer from federally sponsored research to the pri-
vate sector.* They also criticized the agency for failing to clarify what con-
stituted a conflict of interest.1*

Unlike university scientists, government scientists must operate within
the confines of existing federal conflict of interest law. The increasing R&D
collaborations between federal and industrial scientists, which Congress has

4. Sun, NIH Ponders Pitfalls of Industrial Support, 213 Seci. 113, 113 (1981).

5. J. DoyLe, ALTERED HaRvEST 342 (1985).

6. Id. at 341,

7. Blum, Stricter Conflict Rules Could Stifle Campuses, NIH Is Warned, 35 Chronicle of
Higher Eduec., July &, 1989, at All,

8. Scientific Fraud and Misconduct and the Federal Response: Hearing Before the Sub-
com. on Human Resources and Intergovernmental Relations of the House Government Opera-
tions Comm., 100th Cong., 2d Sess. 24-25 (1988).

9. 18 NIH Guipe To CoNTRACTS AND GRANTS (Sept. 15, 1989); see also Palca, Conflict
Over Conflict of Interest, 245 Sci. 1440, 1440 (1989).

10. Id.

11. Palea, NIH Conflict of Interest Guidelines Shot Down, 247 Sci. 154, 154 (1990). The
NIH is currently redrafting the proposed guidelines, and the revised guidelines will undergo
formal rulemaking procedures, including Federal Register publication and a comments period.
See generally Pramik, NIH Redrafts its Guidelines to Cover Conflicts of Interest, 10 Genetic
Eng'g News, March 1990, at 1, 24-25.

12. Id.
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encouraged, effectively create situations inconsistent with existing conflict of
interest law. Striking a balance between competing policy interests of pre-
gerving public trust in federal employees and encouraging technology trans-
fer from government laboratories to private industry has become both a-
challenge and a frustration for government officials.® This Note examines
the constitutional, administrative, and public policy problems inherent in
regulating conflicts of interest in the technology transfer area under both
existing law and future guidelines.

II. FeperaL CoNrLiCT OF INTEREST LAw

In agency law, the conflict of interest concept generally refers to “con-
duct that tempts an agent to deal unfairly by preferring his own interests to
the interests of the [principal].”* The regulation of conflicts of interest in
the public sector has been debated since shortly after the spoils system of
the Jacksonian Presidency.’® Thus, since the mid-1800s, conflict of interest
regulations have defined two goals: (1) to prevent the use of public office for
private gain; and (2) to maintain public confidence in the integrity and ob-
jectivity of decision-making in executive branch agencies.

Two challenges face policymakers when attempting to regulate conflicts
of interest in the public sector. At the congressional level, high standards
and public accountability must be enforced without making every violation
a partisan issue. At the administrative level, the challenge is to attract quali-
fied persons to public service.'®

The primary problem has been limiting opportunities in which officials
gain private advantage without simultaneously precluding public agencies
from recruiting and retaining especially qualified persons from the private
sector. Consequently, a variety of federal statutes, executive orders, and ad-
ministrative regulations have been promulgated, resulting in complex re-
porting and other administrative requirements for federal employees.

A. Reporting Reguirements

Conflicts of interest are guarded against, in part, by requiring certain
civil servants and political appointees to file detailed reports concerning fi-
nancial matters and institutional responsibilities under the Ethics in Gov-
ernment Act of 197827 The Act relies on public financial disclosure to en-
sure public rather than private purposes are served by executive branch

13. Culliton, NIH, Inc.: The CRADA Boom, 245 Sci. 1034, 1034 (1989).

14. R. Vaucuy, CONFLICT-OF-INTEREST REGULATION IN THE FEDERAL EXECUTIVE BRANCH, at
1 (1979).

15. R. RoBerts, WHITE House ErHics: Tue HisToRy oF THE PoLmics oF ConrFLICT OF INn-
TEREST REGULATION, at 8 (1988).

16." Id. at 201.

17. 5 U.S.C.A. app. §§ 101111 (West Supp. 1991).
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personnel classified as GS-16 or above.’* A disclosure report indicating the
source, type, and amount or value of income from any source must be filed
by government personnel within thirty days of assuming office.!® Similar f-
nancial information is required of spouses and dependent children.?® Per-
sons who knowingly violate the requirements of the Act may incur civil pen-
alties up to $10,000.2

The innovative aspects of the statute lie in its detailed reporting re-
quirements. With limited exceptions to accommodate the national interest,
all reports must be made available to the public and retained for six years.®
Although the dominant philosophy underlying the Act is one of disclosure,
aspects of its requirements extend beyond disclosure and purport to restruc-
ture the personal financial affairs of affected officers. Agency officials or the
Director of the Office of Government Ethics review the reports and deter-
mine whether conflicts of interest exist and recommend corrective action,
such as divesting or limiting duties. Moreover, all presidentially-appointed
employees in nonjudicial full-time positions at the level of GS-16 or above

18. Id. The rank of GS-16 refers generally to high-level officials. The act alse contains
similar financial disclesure requirements for members of the legislative and judicial branches.
See 2 US.C.A. §§ 701-700 (1988); 28 U.8.C.A. §§ 301-309 (1988).

19. The disclosure report includes information concerning the source, date, and amount
of any honorariums aggregating $200 or more in value. 5 U.S.C.A. app. § 102(a)}{1){A) (West
Supp. 1991). Dividends, rents, interest, and capital gains need not be disclosed in such detail,
Id. § 102(a)(1}(B). Although the source and type of income must be shown, the amounts may
be indicated within specified ranges, such as “greater than $5,000 but not more than $15,000.”
Id. at § 102(a)(1)(B)(iv). In addition, any gifts of transportation, lodging, food, or entertain-
ment aggregating more than $250, from a source other than a relative, are subject to reporting,
unless received as “personal hospitality of an individual” or worth less than $75. Id. at §
102(a)(2)(A)-(B) (West Supp. 1991). Reimbursement aggregating more than $250 must also be
reported, including the source’s identity and a brief deseription. Id, at § 102(a)(2)(C). The iden-
tity and eategory of value of any interest in property in a trade or business, or property held for
investment or production of income having a fair market value greater than $1000, must be
disclosed, but personal debts of relatives and personal savings accounts of less thari $5000 are
excluded. Id. at § 102(a)(3).

The identity and category of value of liabilities greater than $10,000 owed to a creditor,
other than a relative, must be reported, except for mortgages on personal residences and certain
loans secured by personal property. Id. at § 102(a)(4). Unless the other party to a transaction is
the reporting person’s spouse or dependent child, transactions in real property, other than a
personal residence, and in securities that exceed $1000, must be reported. [d. at § 102(a)(5).

The disclosure report requires the listing of positions held during the reporting year, or if it
is a first report, during the two preceding years. Id. at § 102(a}(6){A). While no disclosure iz
required concerning honorary positions, or those held in religious, social, fraternal, or political
organizations, disclosure is required for positions as an officer, director, trustee, partner, propri-
etor, representative, employee, or consultant of any business enterprise, nonprofit organization,
labor organization, or educational or other institution. Id. All compensation in excess of $5,000
received by nonelected officials must be reported for the two preceding ealendar years, with a
brief description of the duties performed. Id. at § 102(a)(8)(B).

20. Id. at § 102(e). ’

21. Id. at § 104.

22 Id. at § 105(d).
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are limited to an outside income equal to fifteen percent of the employee’s
government salary.®®

While the Ethics in Government Act sought to take a proactive stance
toward conflicts of interest involving high-level government officials, the def-
initions of conflicts of interest have been governed, since 1962, by 18 U.S.C.
§§ 203, 205, 208, and by Executive Order 11,222 and its implementing
agency regulations.®

B. Criminal Prohibitions

Due to the difficulty of formulating, applying, and enforcing standards
dealing with employees’ personal motivations or beliefs that potentially cre-
ate favoritism in the performance of public duties, federal conflict of inter-
est law covers only conflicts between official duties and personal economic
interest. This focus may be due, in part, to Congress’ perception that the
“prevailing ethical concern of the populace is economic.”*® Thus, conflicts of
interest at the federal level are often defined in terms of an employee
“plac[ing] himself in a position where a conflict exists between his private
financial interests and the interests of the public he is to serve.”*¢

Policy objectives underlying statutes proscribing certain conduct as
criminal include achieving government efficiency, treating claims and public
confidence equally, preventing the use of public office for private gain, and
preserving the integrity of government policy-making institutions.*” Balanc-
ing these policy objectives with those expressed in federal technology trans-
fer requirements creates problems for agencies struggling to implement the
objectives of the technology transfer policy.

Federal criminal provisions address four problem areas: (1) outside ac-
tivities in certain matters involving the United States; (2} particular types of
post-employment activities; (3) self-dealing transactions; and (4) receipt of
certain forms of outside compensation,

1. Outside Activities

One principle underlying the federal conflict of interest laws is that
public officials should not be permitted to step out of their official roles to

23. Id. at § 501(a).

24, For detailed discussions of the statutory provisions, see Comment, Fighting Conflicts
of Interest in Officialdom: Constitutional and Practical Guidelines for State Financial Dis-
elosure Laws, 73 Micu. L. Rev, 758 (1975); B. Maxning, FEDERAL CoNFLICT OF INTEREST Law
(1964); Perkins, The New Federal Conflict-of-Interest Law, 76 Harv. L. Rev. 1113 (1963);
United States v. Mississippi Valley Generating Co., 364 U.8. 520 (1961).

25, AssociaTionN ofF THE Bar oF THE City or NEw York, CoNFLICT OF INTEREST AND THE
FeperaL Service 18 (1960) [hereinafter Bar Rerort]. Nonetheless, federal law has also re-
stricted political activities of federal employees. See 5 U.S.C. § 7324(a)(2) (1988).

26. R. VauGHN, supra note 14, at 80.

27. BaAR REepPorrT, supra note 25, at 6-7.
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assist private entities or persons in their dealings with the government, Two
statutory provisions, 18 U.S.C. § 203 and § 205, are essentially identical as
to prohibited services.?® Both sections limit representational activity by fed-
eral employees before federal agencies or courts on “any particular matter”
in which the United States is a party or has a ‘direct and substantial
interest.™®

Section 203 prohibits federal employees from receiving “any compensa-
tion for any representational services . . . rendered . . . in relation to any
proceeding . . . before any department.”* The main purpose of this section
is “to secure the integrity of executive action against undue influence on the
part of members of the Government whose favor might have much to do
with appointment to, or retention in, the public position of those whose offi-
cial action it was sought to control or direct.”s! Hence, this section is in-
tended to reach any situation in which the judgment of a federal agent
might be clouded because of payments or gifts made to him hy reason of his
position. “Even if corruption is not intended by either the donor or donee,
there is still a tendency in such situations to provide conscious or uncon-
scious preferential treatment . . . or inefficient management of public af-
fairs.”®* Section 203 is a congressional effort to eliminate such inherent
temptations.

The Justice Department has indicated “any utilization of official posi-
tion to serve a private client, whether to influence the action of others or
not, seems within the ban of the statute.” This broad statement suggests
section 203 may encompass services performed in furtherance of a govern-
ment proceeding or contract although the services are not rendered before a
federal department or agency.

Section 205 is unambiguously limited to representational activity. The
statutory language prohibits a federal employee from acting as “agent or
attorney . . . before any department, [or] agency.”® Furthermore, the
House and Senate committee reports use the words “representative activity”
or “representational activity” to describe the ban in section 205.%

28. See Memorandum Regarding Conflict of Interest Provisions of P.L. 87-849, 28 Fed.
Reg. 985 (1963).

29. 18 U.S.C.A. §§ 203, 205 (West Supp. 1991).

30. 18 US.C.A. § 203(b) (West Supp. 1291).

31. United States v. Johnson, 215 F. Supp, 300, 315 (D. Md. 1963).

32. United States v. Evans, 572 F-2d 455, 480 (5th Cir. 1978).

33. Hearings Before the Antitrust Subcomm. of the House Comm. on the Judiciary, 86th
Cong., 2d Sess. 645-46 (1960).

34. 18 U.S.C.A, § 205(a)(2) (West Supp. 1991).

35. 8. Rep. No. 2218, 87th Cong., 2d Sess. 14, reprinted in 1962 U.S. Cope CoNG. & ADMIN.
NEws 3852, 3859-60.
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2. Post-Employment Activities

A former federal employee is barred for life from knowingly acting as an
agent for anyone, in connection with matters in which he participated per-
sonally and substantially, while an employee of the government.* However,
this provision is not without exception when scientific research is involved:

[Iln order to make sure that a scientific agency is not cut off from the
benefits which may accrue in an important situation from permitting the
appearance of a former employee with outstanding scientific qualifica-
tions, [Congress] has added a proviso permitting such appearance, de-
spite the provisions of subsection (a} . . . upon an agency certification
[by the head of the agency involved], published in the Federal Register,
that the national interest would be served thereby.*”

This exemption can be invoked only for commitnications made “solely for
the purpose of furnishing scientific or technological information.”** It may
be applied (1) in favor of an individual with “outstanding qualifications in a
scientific, technological, or other technical discipline;” (2) in connection with
““a particular matter” requiring such qualifications; and (3) in furtherance of
the national interest.* o ' '

3. Self-Dealing

Section 208(a) of the United States Code prohibits a federal employee
from participating “personally and substantially as a Government officer or
employee” in a federal matter in which he, his minor child, spouse, partner,
or organization in which he is serving has a financial interest.*’ The primary
purpose of this section is “to insure honesty in the Government’s business
dealings by preventing federal agents . . . from advancing their own inter-
ests at the expense of the public welfare.”* This provision establishes an
objective standard of conduct. If a government agent fails to act in accor-
dance with that standard he is guilty of violating this section, regardless of
whether positive corruption existed.*® Thus, a financial interest exists when

36. 18 U.8.C. § 207(a) (1988); see also Annotation, Limitation, Under 18 USCS § 207, on
Participation of Former Federa! Government Officers and Employees in Proceedings Involving
Federal Government, 71 ALR. Fep. 360 (1984). Other restrictions are imposed on personnel
seeking post-government employment with government contractors by 18 U.S8.C. section 208
and 10 U.8.C. section 2397. See generally Brown, The Current State of the Federal Law on
Post-Government Employment Restrictions, 35 Fep. B. News & J. 434 (1988).

37. S. Rep. No. 2213, 87th Cong., 2d Sess. 1, 13, reprinted in 1962 US. Copz Coxc. &
ApMIN. NEWs 3852, 3861-62. - _

38. 18 U.S.C.A. § 207(3}(5) (West Supp. 1991).

39. Id.

40, 18 U.S.C. § 208(a) (1988). . )

41. United States v. Mississippi Valley Generating Co., 364 U.8. 520, 548 (1961) (citing
United States v. Chem. Found., 272 U.S. 1, 18 (1926)).

42, Id. at 549,
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a real possibility of gain or loss is present, but the gain or loss need not be
probable for this section to apply.s

In prohibiting government employees to make decisions affecting orga-
nizations with which the employees were negotiating or had arrangements
concerning prospective employment, Congress intended to expand the reach
of this section,* It, however, was also concerned with “permitting qualified
persons to move between the public and private sectors,” and with “facili-
tating the Government’s recruitment and retention of talented personnel.”s
Thus, “to penalize by criminal prosecution indefinite and inchoate links to
outside firms, such as unsolicited offers of future employment or even uni-
lateral hopes and plans,” would defeat the congressional purpose.*® :

The purpose of this section is “to insure honesty in the Government’s
business dealings by preventing federal agents who have interests adverse to
those of the Government from advancing their own interests at the expense
of the public welfare.”*” For example, “one may not have a personal finan-
cial interest in the outcome of advice that [one] gives as a federal
employee.”*?

The restrictions of 18 U.S.C. § 208 may be waived if the employee first
advises the appointing government official “of the nature and circumstances
of the judicial or other proceeding . . . and makes full disclosure of the fi-
nancial interest.”® To satisfy the waiver provision, the employee must re-
ceive, “in advance a written determination . . . that the interest is not so
substantial as to be deemed likely to affect the integrity of [his] services.”®
Alternatively, a general rule or regulation may be published in the Federal
Register indicating the type of financial interest exempted from the ap-
proval requirement as being “too remote or too inconsequential to affect the
integrity of Government . . . employees’ services.”®

4, Outside Compensation

Federal conflict of interest law also prohibits discretionary transfers of

43. United States v. Gorman, 807 F.2d 1299, 1303 (6th Cir. 1986) (citing 83 Op. Off. Gov't
Ethics 1 (Jan. 7, 1983)); see generally Annotation, What Constitutes Acts Affecting Personal
Financial Interest Within Meaning of 18 USCS § 208(a), Penalizing Participation by Goy-
ernment Employees in Matters in Which They Have Personal Financial Interest, 59 ALR.
FED, 872 (1982).

44. United States v. Conlon, 481 F. Bupp. 654, 666-67 (D.D.C. 1979).

45. Id. at 667 (quoting S. Rep. No. 2213, 87th Cong., 2d Sess. 1, 8-7, reprinted in 1962 U.S.
Cope Conec. & Apmin. NEws 3852, 3858).

46. Id.

47. Exchange Nat'l Bank v. Abramson, 295 F. Supp. 87, 20-91 (D. Minn. 1969} (quoting
United States v. Mississippi Valley Generating Co., 364 U.8. 520 (1960)).

48. Id. at 91,

49. 18 U.S.C. § 208(b){1) (1988).

50. Id,

51. Id. & 208(b}2).
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value to a public official from a private source.** The key language bars the
receipt from any source other than the government of “any salary, or any
contribution to or supplementation of salary, as compensation for his ser-
vices as an officer or employee.”® The prohibition, however, does not apply
to a special government employee or to an employee serving without com-
pensation from the federal government.* Nor does it prohibit a government
official from receiving compensation for services rendered in a nonofficial
capacity, such as private consulting fees.*

5. Miscellaneous Provisions

Other criminal laws are tangentially related to conflicts of interest. In
particular, criminal provisicns prohibit an employee from acting as the
agent of a foreign principal registered under the Foreign Agents Registration
Act.® Furthermore, federal employees are subject to criminal prosecution
for the unauthorized use of documents relating to claims from or by the
government,” and are prohibited from mutilating or destroying a public
document.®® Other provisions prohibit federal employees from commiiting
fraud, making false statements in a government matter,” and disclosing
trade secrets and similar information the employee obtains in the course of
performing official duties.®

C. Administrative Regulations

Government-wide administrative regulations dealing with conflicts of
interest have existed since the 1960s. In 1965 President Johnson issued an
executive order seeking to prevent federal employees from having a direct or
indirect financial interest that conflicted substantially, or appears to conflict
substantially, with his or her official duties.®® The executive order and im-
plementing regulations were more stringent than the criminal statutory
prohibitions because an employee need not have a financial interest that
conflicts with his or her duties to violate the executive order.*®

Hearings on the 1962 conflict of interest statutes emphasized that much
of the conflict of interest regulation could be dealt with administratively.*®

52. Id. § 209.

53. 18 U.S.C.A. § 209(a) {West Supp. 1991).

54. Id. § 209(c).

55. See 42 Op. Att’y Gen. 111 (1962).

56, 18 U.S.C. § 219 (1988).

57. Id. § 285.

58. Id. § 2071.

59. Id. § 1001

60. Id. § 1905,

61. Exec. Order No. 11,222, 30 Fed. Reg. 6469, 6470 (1965},
62. 45 C.F.R. § 73.735-.802(a)(2) {1288).

63. Conflicts of Interest: Hearings on H.R. 8140 Before the Senate Comm. on the Judici-
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Administrative conflict of interest policies, therefore, have been directed at
the regulation of potential harm, As a result, administrative regulation as-
sumes the “appearance” of a conflicting interest “poses a serious enough
threat to objective decision-making and public confidence in that objectivity
to warrant a prohibition on conduct that might create a conflict of interest
cr the appearance thereof.”™

Theoretically, the purpose of conflict of interest regulation at the ad-
ministrative level is three-fold: (1) to prohibit conduct that increases the
temptation which often leads to dereliction; (2) to give definite guidance to
employees by forcing them to consider carefully temptations they confront,
thereby reducing the likelihood officials will be caught in a precarious situa-
tion; and (3) to facilitate enforcement by alleviating the need for specific
wrongdoing or damage to be shown.®® When weighed against technology
transfer interests, however, some regulations bear little resemblance to the
purposes they purport to carry out. Moreover, many of the regulations may
be unconstitutionally vague and overbroad in their application to govern-
ment scientists.

In genersl, the regulations provide employees should:

avoid any action . . . which might result in, or create the appearance of:
(a) Using public office for private gain;

{b) Giving preferential treatment to any person;

(c) Impeding Government efficiency or economyj;

(d) Losing complete independence or impartiality;

{e) Making a Government decision outside official channeis; or

(f) Affecting adversely the confidence of the public in the integrity of the
Government.%®

Each agency is required to appoint a counselor to interpret questions of con-
flicts of interest and to notify all employees of the availability of counseling
services, including how and where they are available.®” The regulations, how-
ever, are not always interpreted consistently. They impose complex and bur-
densome requirements on government officials regarding gifts,* outside em-
ployment,* misuse of government property,” adverse financial interests,™
wrongful use of official information,” indebtedness,” and gambling and bet-

ary, 87th Cong., 2d Sess. 8, 33, 55, 92 (1962).
64. R. RoBERTS, supra note 15, at 7.
65. R. VaucHN, supra note 14, at 27-28,
68. 5 C.F.R. § 735.201a (1988).

67. Id. § 735.105.
68. Id. § 735.202.
69. Id. § 735.203.
70. Id. § 735.206.
71. Id. § 785.204.
72. Id. § 735.206.
73. Id. § 735.207.



396 Drake Law Review [Vol. 40

ting.™ In the area of technology transfer, only three of these requirements
directly apply to conflicts of interest: (1} limitations on outside activities; (2)
adverse financial interests; and (3) wrongful use of official information.

1. Outside Activities

The Department of Agriculture has defined “outside activity” as any
outside work or activity, other than official duties, performed by a govern-
ment employee.”™ In general, federal employees are prohibited from engag-
ing in outside activities that are incompatible with the full and proper dis-
charge of their official duties.™ Incompatible activities include the
acceptance of anything of monetary value creating a real or apparent con-
flict of interest.”

Agencies have implemented this provision with varying degrees of re-
straint and clarity.™ Those agencies heavily involved in scientific research
have established comprehensive guidelines to handle the demand for many
of their scientists to perform off-duty consulting functions for private par-
ties. The Departments of Health and Human Services and Agriculture, for
example, require administrative approval prior to performing any profes-
sional or consultative services.” Moreover, requests to perform outside ac-
tivities in a consultative capacity are carefully screened to avoid conflicts of
interest or the appearance of such conflicts.*® At the extreme level, the NIH
goes 8o far as to limit the amount and type of compensation its scientists

74, Id. § 735.208.

75. 7 CF.R. § 0.735-2(h) (1989).

76. 5 C.F.R. § 735.203(a) (1988).

77. Id. § 735.203(a)(1).

78. See, e.g., T C.FR. § 0.735-13 (1989) (Department of Agriculture); 15 CF.R. § 0.735-12.
{(1989) {Commerce Department); 32 CF.R. § 40.4(b)(11) (1989) (Department of Defense); 10
C.F.R. § 1010.204 (1989} (Department of Energy); 40 C.F.R. §§ 3.500-.508 (1989) (Environmen-
tal Protection Agency); 45 C.F.R. §§ 73.735-701 to -T10 (1989) (Department of Health and
Human Services}.

79. 45 C.F.R. § 73.735-.706(a)(3) (1989) (Department of Health and Human Services); 7
C.F.R. § 0.735-13(c) (1989) (Department of Agriculture). For detailed discussions of the admin-
istrative approval processes of the Agricultural Research Service and the National Institute of
Health, see AGRICULTURAL RESEARCH SERVICE, OUTSIDE EmeLoyMeNT GUIDE (May 1989) and Na-
T10%AL INSTITUTES OF HEALTH PoLicy MANUAL 2300-735-4, OuTSIDE WORK AND AeTiviTIES (Sept.
1, 1988).

Professional and consultative work has been defined by the Department of Health and
Human Services as:

performance of work requiring knowledge of an advanced type in & field of science ot

learning customarily acquired by course of specialized instruction and study in an

‘nstitution of higher education, or hospital which requires the exercise of judgment

and direction in its petformance and is primarily intellectual in nature as opposed tc

manual, mechanical or physical work,

45 C.F.R. § 73.735-.704(c) (1989).
80. 45 C.F.R. § 73.735-.704(a) (1989); 7 CF.R. § 0.735-13(d}(2) {1989).
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can receive as consultants.®* Only the Department of Agriculture, however,
provides a regulatory definition of the terms “conflict of interest” and “ap-
pearance of conflict of interest,”®? even though the terms appear regularly in
agency approval and enforcement policies.

2. Adverse Financial Interests

All federal agencies are required to have a system for reviewing em-
ployee financial and employment statements, which is designed to disclose
real or apparent conflicts of interest of employees.®® At a minimum, each
agency must require employees classified GS-13 or above, who are responsi-
ble for activities “where the decision or action has an economic impact on
the interests of any non-Federal enterprise,” to file employment and finan-
cial statements.®* An agency may also require other employees to file finan-
cial and employment disclosures “in order to avoid involvement in a possi-
ble conflicts-of-interest situation.”® All such statements are considered
confidential and only a few employees are authorized to review and retain
the statements.®®

Federal employees are prohibited from having even an “indirect” finan-
cial interest that conflicts, or appears to conflict, substantially with their
government duties.®” This prohibition alsec restricts an employee from enter-
ing into a financial transaction based on information obtained through gov-
ernment employment.®® The practical result of this provision is to extend
the criminal prohibition against a federal employee, participating in a mat-
ter in which he or she has a financial interest, to situations in which the
financial interest does not actually conflict but merely appears to conflict

81. “Total compensation from consulting with profit-making organizations . . . is limited
to $25,000 per year, with no more than $12,500 from any individual compeny. . . . Compensa-
tion may not include stock options, nor may the employee own stock in the company for which
he/she consults.” NatioNar INsTrTUTES OF HEALTH Poricy MANUAL 2300-735-4, at 17 QursipE
WoRrk AND AcTiviTiEs (Sept. 1, 1988).

82. *“‘Conflict-of-interest’ means a situation in which a Federal employee's private inter-
est, usually of an economie nature, conflicts with his or her Government duties and responsibili-
ties.” 7 C.F.R. § 0.735-2(c) (1989). “ ‘Appearance of conflict-of-interest’ means a situation where
it could reasonably be concluded that an employee’s private interest is in conflict with his or
her Government duties and responsibilities, even though there may not actually be such a con-
flict.” 7 C.F.R. § 0.735-2(d) (1989),

83. & C.F.R. § 735.106 (1988).

84. [Id. § 735.403(b)(4). The Office of Personnel Management (“OPM") designates the in-
formation required in financial disclosures, and an agency cannot include any questions that go
beyond the OPM’s requirements without prior approval. Id. § 735.401. For purposes of the
reporting requirements, the employee’s financial interests include those of a spouse, minor
child, or other member of the employee’s immediate household. Id. § 735.407.

85. Id. § 735.403(c).

86. Id. § 735.410.

87. Id. § 735.204(a)(1).

88. Id. § 735.204(a)(2).
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with official duties. Many agencies have extended the prohibition, arguing
Executive Order 11,222 was a blanket prohibition.*

3. Wrongful Use of Official Information

A federal employee may not use information obtained by virtue of gov-
ernment employment, which has not been made publicly available, to fur-
ther a private interest.”® The regulation is unclear about the precise meaning
of “furthering a private interest.” Some commentators argue that, consider-
ing the number of policy and constitutional issues involved, this regulation
should not be interpreted to extend beyond furthering private financial in-
terests.” In this respect, the prohibition is perhaps representative of a major
problem currently underlying conflict of interest regulations—how far
should they extend into the technology transfer realm? Answering this ques-
tion demands a careful examination of the policy dimensions underlying
technology transfer initiatives by the federal government.

III. Tue History of TECHNOLOGY TRANSFER PoLICY

Technological innovation is a positive force that can spawn both eco-
nomic growth and industrial productivity. It provides improved commercial
products and processes, and creates jobs and income as new industries are
born or existing industries expand. Policymakers know technological innova-
tion is necessary to restore competitiveness in basic industries, especially in
the rapidly growing high-technology fields.* A great deal of technology has
been produced in federal laboratories or financed with federal dollars. Much
of this technology, however, has not been efficiently transferred to the com-
mercial sector. Many economic analysts warned that the roots of the reces-
gion of the late 1970s were in a longer-term economic malaise arising from a
failure of American industry to keep pace with the increased productivity of
foreign competitors.”® Therefore, beginning with the Carter administration,
Congress sought ways to improve the movement of federally-owned or
originated technology from federal laboratories to industry and to state and
local governments, a process commonly referred to as technology transfer.®

89. See, e.g., 45 C.F.R. § 73.735-.802(a)(2) (1989) (Department of Health and Human Ser-
vices); 7 C.F.R. § 0.735-2(d) (1989) (Department of Agriculture).

90. 5 C.F.R. § 735.206 (1988).

91. R. VAUGHN, supra note 14, at 38.

92. HR. Rep. No. 1199, 96th Cong., 2d Sess. 6-7, reprinted in 1880 US. Cone Cong. &
Apyin. NEws 4892, 4896-97.

93. See Report of the President’s Advisory Committee on Industrial Innovaetion (Sept.
1979).

04, For a detailed definition of technology iransfer, see Technology Transfer; Utilization
of Federally Funded Research and Deuelopment, Cong. Research Serv. (April 14, 1988) (Issue
Brief IB85031).
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A. The Stevenson-Wydler Act

As concerns grew about United States competitiveness during the
1970s, Congress began questioning whether the federal government was re-
ceiving an adequate return from its “R&D” expenditures. In 1980 Congress
passed the Stevenson-Wydler Technology Innovation Act,® making technol-
ogy transfer part of the mission of all federal agencies involved in R&D. At
the time this Act was passed, the National Aercnautics and Space Adminis-
tration was the only federal agency that had technology transfer as part of
its mission. The Stevenson-Wydler Act was an important first step in im-
proving the use of federal technology.

The goal of the Act was to reverse a trend in which some of the nation’s
most innovative scientific discoveries were being turned into commercial
products overseas.® The Act sought to make ideas that originate in federal
laboratories and have commercial potential more readily available to those
in the private sector.®” It also sought new ways to encourage cooperative
technology development among the private sector, universities, and govern-
ment.” In so doing, the Act required federal agencies to establish an Office
of Research and Technology Applications at their laboratories which would
identify technologies and ideas with potential applications in other set-
tings.* The Act envisioned federal scientists working side-by-side with their
university or industry counterparts on projects that were co-funded by their
institutions,1o°

B. The Bayh-Dole Patent and Trademark Amendments

In a series of amendments to the patent and trademark acts, Congress
sought to provide for a uniform policy governing the disposition of patent
rights in government-funded research.!*® The then-existing “melange of 26
different agency policies on vesting of patent rights in government funded
research” sparked a “uniform national policy designed to cut down on bu-
reaucracy and encourage private industry to utilize government funded in-
ventions through the commitment of the risk capital necessary to develop
such inventions to the point of commercial application.” Specifically, the

95. Stevenson-Wydler Technology Innovation Act of 1980, Pub. L. No. 96-480, 94 Stat.
2311 (1980),

96. 15 U.S.C. § 3701 (1988).

97. HR. Rep. No. 1199, 96th Cong., 2d Sess. 1, reprinted in 1980 U.S. Cobe Conc. &
ApmiN. News 4892, 4893,

98. Id,

99. 15 US.C. § 3710(b} (1988).

100. Id. § 3706.

101. Bayh-Dole Patent and Trademark Amendments of 1980, Pub. L. No. 96-517, 94 Stat.
3015 (1980).

102. HR. Repr. No. 1307, 96th Cong., 2d Sess. 3, reprinted in 1980 U.S. Cope Cong. &
Apmin. NEws 6460, 6462.
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legislation established a presumption that ownership of all patent rights in
government-funded research would vest in any contractor who is a non-
profit research institution or small business.’*® In effect, the amendments
gave universities and small businesses the right of first refusal on any inven-
tion created, in whole or in part, with federal funding. The practical result
was to increase university-industry collaboration as universities that devel-
oped and patented fundamental technologies under federal funding were al-
lowed to manage and promote their discoveries.'**

C. The Federal Technology Transfer Act
1. Background

Although the patent and trademark amendments were an effective
means of stimulating industry-university interaction, the technology flow
between federal laboratories and industry envisioned under the Stevenson-
Wydler Act was not realized. Despite the Bayh-Dole Act and the Stevenson-
Wydler Act, only five percent of government patents were licensed'®® and
“federal laboratories still face{d] problems and disincentives in trying to
transfer technology.”**® To facilitate. the implementation of the nation’s
technology transfer policy goals, President Reagan explicitly endorsed rec-
ommendations of the 1983 White House Science Council Federal Laboratory
Review Panel, better known as the “Packard” Report.'*

The Packard Report recommended granting formal authority to federal
laboratories to enter into “cooperative research projects with industry, uni-
versities, and nonprofit organizations.”*® To encourage cooperation in fed-
eral laboratory research, the Packard Report also recommended the author-
ity of federally-operated laboratories be extended to include the granting of
“patent rights to private sector organizations.”®’

In response, Congress enacted the Federal Technology Transfer Act of
1986 (“FT'TA"), which had the practical effect of amending the Stevenson-
Wydler Act.!”® The FTTA authorized agencies to permit their laboratories

103. 35 U.S.C. § 202 (1988).

104. See Technology Transfer: Hearings on H.R. 695 Before the Subcomm. on Science,
Research, and Technology of the House Comm. on Science and Technology, 99th Cong., 1st
Sess. 22, 37 (1985) [hereinafter Technology Transfer Hearings].

105. See UNITED STATES DEPARTMENT OF COMMERCE, THE STEVENSON-WYDLER TECHNOL-
ocY INNOVATION ACT oF 1980 (1984); S. REp. No. 283, 99th Cong., 2d Sess. 1-2, reprinted in 1986
US. CopE Coxg. & ApMIN. NEws 3442, 3443,

108. S. Rep. No. 283, 99th Cong., 2d Sess. 3, reprinted in 1986 US. ConE ConG. & ADMIN.
NEws 3442, 3445.

107. FEDERAL LARORATORY REVIEW PaneL, RErort or TaE WHiTE Housk Science Councin
{1983) [hereinafter Sciexce CouxciL REPORT].

108. Id.; Technology Transfer Heerings, supra note 104, at 20.

109. SciExck Couxci Report; Technology Transfer Hearings, supra note 104 at 20

110. Federal Technology Transfer Act of 1986, Pub. L. No. 89-502, 100 Stat. 1785.
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to enter into cooperative research and development agreements (“CRDAs”)
with private entities, including the authority to accept from or provide re-
sources to, collaborating parties.!!

The definition of a CRDA is broad. Under a CRDA a federal agency,
through its laboratories, may provide personnel, services, facilities, equip-
ment, or other resources excluding funds, to one or more nonfederal par-
ties.''* These nonfederal parties, in turn, may provide personnel, services,
equipment, or other resources including funds, toward the conduct of speci-
fied R&D efforts consistent with the agency’s mission.’’* The FTTA also
provided laboratories legal authority to grant collaborating parties the rights
to inventions made during such arrangements, and authorized an agency to
allow its laboratories to negotiate patent licenses.''* Federal scientists re-
ceived creativity incentives consisting of no less than fifteen percent of pat-
ent-generated royalties resulting from a government invention.*!®

2. Agency Implementation of the FTTA

Federal agencies have attempted to implement the FTTA and have had
mixed results. According to a recent survey of the twelve agencies reporting
implementation,''® the majority of CRDAs have involved either the Public
Health Service''” of the Department of Health and Human Services or the
Agricultural Research Service (“ARS™) of the United States Department of
Agriculture. As of late 1989, ARS had entered into sixty-six CRDAs with

111. 15 U.B.C. § 3710(a) (1988). Although the 1986 Act made agency delegation of author-
ity to laboratory directors permissive, Exec. Order 12,591, 52 Fed. Reg. 13,414 (1987), mandated
agencies shall, within overall funding allocations and as permissible by law, delegate authority
to their laboratories to enter into CRDAs. Executive Order No. 12,591, 52 Fed. Reg. 13,414
{1987).

112, Id.

113, Id.

114. Id.

115. 15 U.S.C. § 3710c (1988).

116. The twelve agencies include the Agricultural Research Service (“ARS”), Naticnal
Institute of Standards and Technology (“NIST*), National Oceanic and Atmospheric Adminis-
tration (“NOAA”), Department of the Air Force, Department of the Army, Department of the
Navy, Department of Energy (“DOE"), Environmental Protection Agency (“EPA"), Bureau of
Mines, United States Geological Survey (“USGS™), National Aeronautics and Space Adminis-
tration (“NASA”), and the National Institute of Health (“NIH"}. UNITED STATES (JOVERNMENT
Accounting OFFICE, TECHNOLOGY TRANSFER: [MPLEMENTATION STATUS OF THE FEDERAL TECHNOL-
oGY TRANSFER AcT oF 1986, 26 (1989) [hereinafter GAO REPORT].

117. The Public Health Service includes the National Institutes of Health {(“NIH"), the
Alcohol, Drug, and Mental Health Administration (“ADAMHA®™), the Center for Disease Con-
trol (“CDC™), and the Food and Drug Administration (“FDA™). Each agency has established an
internal mechanism for implementing the FTTA. Implementation of the Federal Technology
Transfer Act: Hearings Before the Subcomm. on Science, Research and Technology of the
House Comm. on Science, Space and Technology, 101st Cong., 1st Sess. 183 ( 1989) (statement
of Reid Adler, Director of the Office of Invention Development, National Institutes of Health)
[hereinafter FTTA Hearings].
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industrial firms and had at least thirty-two additional CRDAs in negotia-
tion.*® Since December 1986 the Public Health Service has reported signing
one hundred CRDAs with another eighty under negotiation,’*® and the De-
partment of Defense has reported forty-five CRDAs in place or under nego-
tiation.!?®® In general, the number of reported inventions increased by forty
percent for some agencies between fiscal years 1987 and 1988, and future
royalties may be substantial.’®* Current royalty distributions, however, re-
main meager—a mere $4,617,070 among the 12 agencies implementing the
FTTA, $3,946,263 of which was earned by NIH.'**

Federal agencies remain concerned about existing barriers in imple-
menting the FTTA. Officials from many federal laboratories and agencies
believe “the limited authority to conduct proprietary research” restricts ef-
fective technology transfer.*® Prospective industrial collaborators are con-
cerned proprietary information will be made available to competitors under
the Freedom of Information Act (“FOIA”)."* A few select agencies have
taken affirmative steps to deal with this concern.®® In any event, providing
assurances to industrial collaborators that proprietary information shared
under a CRDA will be held in confidence should not prove problematic be-
cause the FOIA allows an agency to exempt matters that are “trade secrets
and commercial or financial information obtained from a person and privi-
leged or confidential.”**®

3. Addressing Conflict of Interest Concerns

The greater concern for many agencies is the types of conflicts of inter-
est created by CRDAs.'*? In particular, collaborative work under CRDAs can
create conflicts with an agency’s primary mission. Any agency implementing

118, See FTTA Hearings, supra note 117, at 152, 153. Most of these CRDAs are directed
at developing vaccines to fight animal disease and improving animal and plant production
methods. UUSDA, Industry Work Together on New Technologies for Agriculture, Feedstufls,
Aug. 28, 1989, at 25.

119, See FTAA Hearings, supra note 117, at 182. NIH is the signatory party in about
80% of PHS’ CRDAs. Id.

120. FTTA Hearings, supra note 117, at 243.

121. Id. at 523.

122. GAOQ REPoRT, supra note 116, at 28.

123. Id. at 38.

124, FTTA Hearings, supra note 117, at 523.

125. NIH/ADAMHA’s policy statement limits disclosure of confidential and proprietary
information “to the amount necessary to carty out the research plan of the CRADA.” FTTA
Hearings supra note 116, at 207. Licensing and CRDA policy statements have been developed
by NTH/ADAMHA to promote the free exchange of ideas and information by, for example,
preserving the freedom of federal investigators to publish the results of their research. Id.

126. 5 U.S.C. § 552b(c)(4) (1988).

127. See GAQ Rerort, supre note 116, at 38-39; Booth, NIH Scientists Agonize Over
Technology Transfer, 243 Sci. 20 {1989); Culltion, NIH, Inc.: The CRADA Boom, 245 Sci. 1034
(1989).
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the FTTA is required to “review [its] employee standards of conduct for
resolving conflicts of interests to make sure they adequately establish guide-
lines for situations likely to arise through the use of [CRDAs].”*?® Further-
more, if “an agency is unable to resolve potential conflicts of interest within
its current statutory framework, it shall propose necessary statutory changes
to be forwarded to its authorizing committees in Congress.”12?

As agencies struggle under congressional mandates to resolve existing
and potential conflict of interest dilemmas created by CRDAs and current
conflict of interest law, President Bush ordered the Office of Government
Ethics to promulgate “regulations that establish a single, comprehensive,
and clear set of executive-branch standards of conduct that shall be objec-’
tive, reasonable, and enforceable.”**® Consequently, agencies are faced with
implementing CRDAs within the limits of current conflict of interest regula-
tions and with suggesting possible changes in existing law. The key is to
propose standards of conduct that are “objective, reasonable, and enforcea-
ble” in light of a public policy environment currently stressing closer collab-
oration with private industry. A review of existing conflict of interest situa-
tions unique to the technology transfer forum may help to resolve this
dilemma.

IV. AppLIcABILITY OF CONFLICT OF INTEREST LAW TO TECHNOLOGY
TRANSFER

A. Common Problem Areas

Generally, an “actual” conflict of interest is a situation in which an em-
ployee’s outside interests, usually financial in nature, conflict with the full,
fair, and impartial performance expected of that employee in his or her offi-
cial federal duties.® An “apparent” conflict of interest, although not de-
fined or regulated by Congress, has been defined formally by the Depart-
ment of Agriculture as any situation in which a reasonable person might
conclude a conflict of interest exists or may exist in the near future if the
situation is allowed to continue.'®?

An example of an apparent conflict of interest might be when a govern-
ment employee working under a CRDA has a fiancee who is an employee of
the collaborating company. Although no federal statutory law is violated
under this circumstance, the supervising agency may interpret this situation
as favoritism toward the company, a violation of agency regulations.’®® An

128, 15 U.S.C. § 3710a(c){3)(A) (1988).

129, Id. § 3710a(c)(3)(B).

130. Exec. Order No. 12,674, 3 C.F.R. 215 (1990).

181. 7 C.F.R. § 0.785-2(d) (1989).

132. Id.

133. See, eg., 5 CF.R. § 735.201a(b) (1988). “An employee shall avoid any action
which might result in, or create the appearance of . . . [gliving preferential treatment to any
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apparent conflict of interest may also arise when a federal employee is per-
ceived as uging public office for private gain,'®* impeding government effi-
ciency or economy,'® losing complete independence in the performance of
government duties,’* making official decisions outside of proper channels,**
or otherwise affecting adversely the confidence of the public in the integrity
of the government,!'%

1. Financial Interests

A “finaneial interest” has been defined as any interest of monetary
value that may be directly and predictably affected by the official action of
an employee.'®® Congress has not specified a minimum amount of value or
control that constitutes a financial interest. However, stocks in business en-
tities held by an intermediary such as a mutual fund may be too remote or
inconsequential to affect the integrity of an employee’s services, and there-
fore may be waivable financial interests under 18 11.8.C. § 208(b). Examples
of financial interests include stocks, salaries, and consultant agreements.

In addition, federal employees are prohibited from receiving compensa-
tion from a source other than the government for the performance of their
official duties, which includes work under a CRDA.*° Government employ-
ees cannot receive payment for overtime work from a collaborating party
under a CRDA, nor may the employee accept royalty payments directly
from a nonfederal party. For purposes of that provision, however, the Office
of Government Ethics has determined royalties received from the govern-
ment under the FTTA or under Title 35 of the patent law are not prohib-
ited compensation.’** The decision implies the royalty payments are legal so
long as they are funnelled through the federal government. Because of this
fact, one could logically conclude potential royalties from inventions under a
CRDA should not constitute a prohibited financial interest in a collaborat-
ing company under 18 U.S.C. § 208.

By law, a government employee cannot participate personally and sub-
stantially in a “particular matter” if he or she has a financial interest in one
of the nonfederal parties.”** The employee’s financial interests include those

person.” Id.

134. 5 C.F.R. § 735.201a(a) (1988).

135. Id. § 735.201alc).

136. Id. § 735.201a(d).

137. Id. § 735.201a(e).

138. Id. § 735.201a(f).

139. 45 C.F.R. § 73.735-.801(b)(1) (1989); see also United States v. Gorman, 807 F.2d
1299, 1303 (6th Cir, 1986) (financial interest exists when there is a real possibility of economic
gain or loss as a result of government action).

140. 18 U.8.C. § 209 (1988).

141. Letter from Office of Government Ethics to Department of Commerce (Sept. 27,
1988).

142. 18 US.C. § 208 (1988).
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of a spouse, minor child, or an organization with which he or she is serving
or negotiating for future employment.*® The Justice Department has inter-
preted the term “particular matter” to include virtually any sort of govern-
ment activity, such as developing general policy and making rules, which
would have a direct and predictable effect on the employee’s financial inter-
est.'* Therefore, a government employee is prohibited from collaborating
under a CRDA with a company in which he, his spouse or minor child, or an
organization with which he is serving or negotiating for prospective employ-
ment, has a financial interest.

The effects of applying this provision to the CRDA arena are dramatic.
For instance, a government employee cannot simultaneously consult and
collaborate under a CRDA for the same company, even if the two projects
are wholly independent of each other. Nor may the employee own a single
share of stock in the company with whom he desires to collaborate. Further-
more, while involved in a CRDA, the employee is prohibited from negotiat-
ing for post-CRDA employment with a nonfederal collaborating party.

Problems also arise when an employee’s spouse is involved. A govern-
ment employee would be prohibited from collaborating under a CRDA with
a compeany when his or her spouse is employed, regardless of the merits of
the proposed project. Moreover, when a federal employee’s spouse is a mem-
ber of a firm likely to seek an exclusive patent license on an invention being
developed by the employee, the employee would be prohibited from actively
participating in discussions leading to licensing.

Perhaps the most complicated scenario involves companies with spin-
offs or venture capital backing. What happens when an employee is consult-
ing with a company funded by the same venture capita! group that finances
a company with whom the employee wishes to establish a CRDA? What if
the employee is a consultant to a company that has a spin-off with whom
the employee wishes to enter into a CRDA? The financial interest involved
in such cases is so remote it is unlikely to affect adversely the integrity of
the government employee involved, and the policy goal of encouraging tech-
nology transfer might be better served by allowing the CRDA collaboration
to move forward. Thus, applicable federal law might be appropriately
waived under such circumstances.’*®

2. Representational Activity

Federal criminal law prohibits federal employees from representing
others before a federal agency or court concerning any “particular mat-

143. Id.

144. Memorandum from the Office of the Deputy Assistant Attorney General to the Solic-
itor General of the Interior (Jan. 12, 1987).

145. 18 U.S.C. § 208(b) (1988).
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ter.”'*¢ Representational activity includes any communication with the in-
tent to influence.}*” Thus, a government employee cannot attempt to influ-
ence a federal agency on behalf of another concerning a license or other
right to an invention developed under a CRDA (e.g., when an employee and
a company plan a joint commercial exploitation of a government invention
as an outside activity). Taken to a logical extreme, an employee may not
negotiate on behalf of a company in which he or she is the sole stockholder
because the company is a separate legal entity. A government employee is
not, however, prohibited from participating in negotiations on his or her
own behalf with the government.

3. Proprietary Information

Proprietary information includes trade secrets and similar information.
As has been discussed, federal employees are prohibited from disclosing
trade secrets and similar information obtained in the course of performing
official duties.*® Effective collaboration under a CRDA may require the dis-
closure of proprietary information to federal employees. Although agree-
ments to maintain confidentiality are permitted under the FOIA per the
agency’s discretion,’*® proprietary information should be limited to an
amount necessary to carry out the research plan of a CRDA to remove com-
munication barriers among government scientists,

Disclosure of unpublished research results is similarly within the discre-
tion of agency directors. Nonetheless, agreements to keep CRDA research
results confidential until they are disclosed by mutual agreement, published
in scientific literature, or presented at public forum, may be necessary to
preserve the government’s intellectual property rights.'*

4, Post-Employment Restrictions

Former government employees are prohibited from acting as another’s
representative to the government in a particular matter involving a specific
party or parties.’®® A CRDA with which an employee was substantially in-
volved may constitute such a particular matter. An employee’s participation
in a CRDA must have been personal and substantial to constitute a viola-
tion of this provision.®* “To participate ‘personally’ means directly, and in-

146, Id. §§ 203, 205.

147. DePARTMENT OF COMMERCE, TECHNOLOGY TRANSFER AcT CoNFLICT OF INTEREST
GUIDELINES 3 (1989).

148. 18 U.8.C. § 19205 (1988); supra note 60 and accompanying text.

148. 5 U.S.C. § 552b(c)(4) {1988).

150. Under patent law, public knowledge of an invention destroys its patentability. Once
a patent application on an invention has been filed, however, intellectual property rights for
that invention are preserved.

151. 18 U.S.C. § 207 (1988); see also 5 C.F.R. § 2637.201(d} (1988).

152. 18 U.S.C. § 207(a)(3); see also 5 C.F.R. § 2637.201(d) (1988).
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cludes the participation of a subordinate when actually directed by the for-
mer Government employee in the matter.”15?

“ ‘Substantially’ means that the employee’s involvement must be of sig-
nificance to the matter, or form a basis for a reasonable appearance of such
significance.”* Examples of substantial involvement might include ap-
proval, disapproval, or recommendation of a CRDA. “It requires, however,
more than official responsibility, knowledge, or involvement on an adminis-
trative or peripheral issue.”*** Thus, a government employee’s mere partici-
pation in research projects prior to the formulation of a CRDA should gen-
erally not restrict the former government employee from entering into a
CRDA at a later date.

In certain cases, determining whether a CRDA should be treated as a
particular matter involving specific parties may depend on the employer’s
participation in events that gave particularity and specificity to the CRDA.
For example, if a government employee (1) personally participated in a
stage of the CRDA formulation in which significant requirements were dis-
cussed and one or more collaborators were selected to perform services, and
(2) actively urged such a CRDA be approved, but the CRDA was actually
approved only after the employee left, the CRDA may nevertheless be a par-
ticular matter involving a specific party as to the government employee.

To constitute a prohibited activity, the CRDA must involve specific
parties both at the time the government employee acts in an official capacity
and at the time in question after government service.’”® The CRDA may
continue in another form or part and still meet this condition. “In determin-
ing whether two particular [CRDAs] . . . are the same, the . . . extent to
which the [CRDAs] . . . involve the same basic facts, related issues, the
same or related parties, time elapsed, the same confidential information, and
the continuing existence of an important Federal interest” should be
assessed.!®?

The most common situations in which a former employee would be
barred from CRDA collaboration occur when an employee files a patent ap-
plication on an invention created in a government laboratory and advises
the agency that a CRDA should be pursued with company X on the inven-
tion. If the employee leaves the agency and the CRDA with company X is
approved, the employee is prohibited from representing company X on the
CRDA.

153. 5 C.F.R. § 737.5 (1988).
154. Id.

155, Id.

156. [Id.

157. Id. § 737.5(c)(4).
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5. Preferential Treatment

Administrative regulations mandate federal employees to avoid the ap-
pearance of giving preferential treatment to any person.'®™® Agencies, how-
ever, may be tempted, on the part of collaborating companies, to retain an
exclusive license to inventions created under a CRDA. While the promise of
exclusive licenses to inventions created under a CRDA may be necessary to
attract private companies, the government can retain some control cver the
inventions, and simultaneously alleviate any appearance of preferential
treatment, by: (1} issuing separate licenses for the same invention for differ-
ent purposes; (2) requiring companies provide products commercialized
under the license at reasonable prices; or (3) terminating a commercial li-
cense if a company fails to bring a product to market in a timely manner,
thereby alleviating any appearance of preferential treatment.'®®

A related problem is multiple CRDAs with the same collaborator may
give the appearance of favoritism in the collaborator selection. To resolve
this problem, the Public Health Service developed a policy for ensuring fair-
ness of access to CRDAs based on various notification activities, such as
Federal Register announcements, federal laboratory directery listings, and
collaboration forums.'*® Only when the government is the sole desired col-
laborator and is not promising proprietary rights to the other party is any
type of public announcement unnecessary.'®

B. Potential Solutions

CRDAs should be conducted effectively, objectively, and without im-
proper influence. No one would dispute that federal employees should not
engage in any conduct prejudicial to the government and should avoid con-
flicts of private interests with public duties and responsibilities. There may
be, however, circumstances in which the public interest in technology trans-
fer generally outweighs the public interest in avoiding an apparent conflict
of interest. To deal effectively with such situations, agencies should be pre-
pared to evaluate each CRDA proposal on a case-by-case basis.

1. Reporting Reguirements

In many respects, administrative reporting and monitoring require-

158. 5 C.F.R. § 735.201a (1988).

158. Altkough these tactics have been proposed by the NIH with CRDAs involving AIDS
research, harsh criticism has been voiced over the ability to enforce such clauses, raising the
fear that future agreements designed to bring new drugs to market will offer little economic
protection to consumers. See Erdman, AIDS Drugs: Is the Government Research Program a
Helping Hand for Patients, or a Handout for the Pharmaceiitical Industry?, Public Citizen,
May/June 1989, at 17.

160. FTTA Hearings, supra note 117, at 171-77.

161. [Id. at 177.
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ments can easily be incorporated into CRDA approval processes. Currently,
all agencies are required to maintain deputy ethics counselors who provide
authoritative advice and interpretative guidance on conflict of interest mat.-
ters.’** Additionally, certain classes of employees are required to file finan-
cial disclosures.’®® Administrative regulations require an employee to file a
financial disclosure when federal action has an economic impact on a
nonfederal party’s interests.!* CRDAs have such an economic impact.

Essentially, agencies involved in CRDA activity could require employ-
ees to submit financial disclosure forms in conjunction with CRDA propos-
als. In so doing, agency deputy ethics counselors could then review the pro-
posal and disclosure form to determine whether a conflict of interest existed
and attempt to resolve the conflict before the CRDA is approved. Further-
more, the filing of supplementary statements is required*®® to provide a con-
tinuous device for monitoringz potential confiict of interest developments in
CRDAs. Methods of resolving financial conflicts of interest may include a
change of assignment, withdrawal from the CRDA, construction of a trust,
financial divestiture, or concession of a waiver.

2. Waivers

An employee who indicates a conflict of interest may exist with a pro-
posed CRDA should be allowed to request a waiver as a means of going
forward with the CRDA.'* In determining whether a waiver is appropriate
under the circumstances, the deputy ethics counselor should review the con-
flict of interest in question. If the counselor determines a financial interest
“is not so substantial as to be deemed likely to affect the integrity of the
services which the Government may expect from . . . [the] employee” in-
volved in the CRDA, a waiver should be granted.'®”

A standing waiver may also be granted for a recurring situation that is
generally too remote or inconsequential to affect the integrity of a federal
employee’s services.’®® On recommendation by the deputy ethics counselor,
this type of waiver would be published as a general rule or regulation in the
Federal Register,1%®

3. Institutionalized Policy Guidelines

The FTTA requires all implementing agencies to evaluate their conflict

162. 5 C.F.R. § 735.105 (1988).

163. 5 US.C. § 101-111 (1989); 5§ C.F.R. § 735.401-.412 (1988).
164. 5 C.F.R. § 735.403(b)(4) (1988).

165, Id. § 735.408.

166. 18 U.S.C. § 208(b) {1988).

167. Id. § 208(b)(1).

168. Id. § 208(b)(2).

16%: Id.
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of interest guidelines,'™ and to propose any necessary changes to Con-
gress.”™ At the very least, agencies should promulgate policy guidelines re-
garding the applicability of agency regulations to technology transfer
situations.

Technology transfer in federal agencies is an evolving mission. Circum-
stances may exist in which the public interest in a particular project or in
technology transfer generally outweighs the public interest in avoiding an
apparent conflict of interest. In instances when the potential public benefits
of technology transfer are great, agencies should maintain a willingness to
consider or reconsider the guidelines and decisions made pursuant to them
and to grant a waiver in any appropriate situation. Furthermore, agencies
should consider potential constitutional constraints in applying current con-
flict of interest regulations.

C. Constitutional and Policy Considerations

Perhaps the principal consideration in developing conflict of interest
standards is to determine whether a rational justification exists for agency
regulation. Generally, an agency should show the employee’s capacity to pet-
form his government duties are jeopardized or conflict with other factors as
a result of a particular situation.’”® In the absence of such a showing, an
agency’s promulgation and enforcement of conflict of interest regulations
becomes nothing more than arbitrary and capricious action. Any rational
justification for regulating the conduct of federal employees must rest on the
assumption that selecting government employees for regulation is necessary.
Defining the problem and assessing a need for regulation is, however, only
the first step. Determining the means by which regulation is to take place is
the more difficult task.

1. The Danger of Vagueness

As a matter of due process, a law is void on its face if it is so vague that
persons “of common intelligence must necessarily guess at its meaning and
differ as to its application.”*”® A law failing to define clearly the conduct it
proscribes “may trap the innocent by not providing fair warning” and may
in practical effect impermissibly delegate “basic policy matters to police-
men, judges and juries for resolution on an ad hoc and subjective basis, with
the attendant dangers of arbitrary and discriminatory application.”’™ The
failure of agency regulation to define explicitly the terms “conflict of inter-
est” and the “appearance of a conflict of interest” implies a lack of consen-

170. 15 U.S.C. § 3T10a(c){3)(A) {1988).

171. Id. § 3710a{c)(3}(A).

172.  A. Nepry, Eraics-iN-GoveERMMENT Laws 56 {(1984).

173. Connally v. General Constr. Co., 269 U.S. 385, 331 (19286).
174. Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972).
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sus over when and where such situations actually exist. While federal crimi-
nal law specifies prohibited activities, administrative regulation effectively
reserves a right for an agency to deem any number of activities as apparent
conflicts of interest. The potentially overbroad use of the “appearance of”
concept is both standardless and unconstitutional.

2. First Amendment Rights of Government Scientists

Several theories for considering the rights of scientists have been pro-
posed. Some scholars argue science has a specially protected status under
the establishment clause of the fourteenth amendment because the prohibi-
tion on governmental establishment of religion was motivated by the strong
intent to prevent religion from interfering with science.!™ An additional ba-
sis of protection for research conducted by government scientists may be the
first amendment’s guarantee of freedom of speech.’™ “To exercise one’s
right to speak, one must also be free to think, formulate concepts and hy-
potheses, perform calculations, and if one is dealing with scientific ideas, to
plan and carry out experiments.”"”” This reasoning “is analogous to the ra-
tionale for the protection given to the press in newsgathering . . . . [T]he
right to gather information is necessary and integral to the right to publish
or disseminate information.”*” “The [Supreme] Court has in some situa-
tions distinguished between ‘pure speech’ and action, . . . and has suggested
that restrictions on the latter are more easily justified.”’™ In restricting ac-
tions, the Court will consider whether the action “is essential to generating
and communicating information.”1s°

The government may not condition public employment on an individ-
ual’s relinquishment of constitutional rights on which it could not directly
infringe (e.g., freedom of expression and association).'s* “According to this
standard, a showing of requisite necessity must be made before a researcher
can be forced to relinquish his right to conduct nonfunded research by insti-
tutional conditions placed on his employment.”*#? Restricting government
employees from consulting with private industries while not on official duty
imposes a burden on the government. It must establish the conduct is vitaily
important and cannot be achieved by less restrictive means, the benefits of

175. Goldberg, The Constitutional Staetus of American Science, 1979 U. Ir, LF. 1.

176. US. Concress, OFFICE oF TECHNOLOGY ASSESSMENT, BIoL0GY, MEDICINE, AND THE
BiLL or RiGHTs—SPECIAL RePoRT 50-52 (1988) [hereinafter OTA SpECIAL RerPoRrT].

177, [Id. at 50-51.

178. Id. at 51.

179. Id; cf. Saxbe v. Washington Post Co., 417 U.S. 843 (1974) (upholding restrictions on
interviews of prisoners by media).

180. OTA SpeciaL REFORT, supra note 176, at 51.

181. Elrod v. Burns, 427 U.S. 347, 361 (1976).

182. Robertson, The Scientist’s Right to Research: A Constitutional Analysis, 51 S. CAL.
L. Rev. 1203, 1276 (1977).
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which outweigh the loss of the constitutionally protected right to research.'®®
If the government cannot meet this test, the regulation functions as an un-
constitutional prior restraint on government scientists.

Regardless of the extent of constitutional protection afforded to scien-
tists, all federal employees possess first amendment rights to criticize mat-
ters of general concern as citizens.’® When the criticism involves the opera-
tions of agencies in which they are employed, however, the courts have
indicated the right to speak must be tempered by the needs of the entire
polity for an efficient government.’®® The rationales of the courts involve
their balancing of the employee’s right to exercise free speech against the
government’s right as an employer.

3. Separation of Powers Concerns

Congress has identified certain activities of government employees that
may be deemed criminal.’®® Regulation by the executive branch, however,
takes a far broader approach in defining employee misconduct. Presumably,
the executive branch, being responsible for the enforcement of law, can de-
velop regulations to ensure the conduct proscribed by Congress is not ex-
ceeded. In enacting the criminal prohibitions, however, Congress did not
grant enforcement authority to federal agencies; such criminal laws are en-
forced by the justice department.

The ultra vires doctrine generally prohibits administrative acts beyond
conferred authority.’®” This doctrine helps ensure fundamental policy
choices will be made by the legislature, and not by officials within the execu-
tive branch. It also promotes predictability for those benefited or burdened
by regulation, and tends to work against arbitrary decisions of administra-
tors because it limits their discretion in the enforcement process.

Arguably, each branch of government has inherent power to regulate
the conduct of its officials. When such regulation conflicts with the intent or
scope of law enacted by Congress pursuant to constitutionally proscribed
powers, the explicit should prevail over the implicit. Thus, because Congress
is given explicit and sole authority to regulate commerce,’*® conflict of inter-
est policy bearing directly on laws passed pursuant to the commerce clause

185. See Elrod v. Burns, 427 U.S. at 362-63.

184, This situation has recenily arisen at the United States Geological Survey when an
agency employes, using his expertise on his own time to help a private cause, criticized another
federal agency’s plan. See Marshall, Ethics Debate Sends Tremors Through USGS, 248 Sel
570 (1989).

185. See, e.g., Connick v. Meyers, 461 U.S. 138 {1983); Pickering v. Board of Eduec., 391
U.S. 563 (1968).

186. 18 U.8.C. §§ 201-209 (1988).

187. See, e.g., Industrial Union Dept., AFL-CIO v. American Petroleum Inst., 448 US.
607 (980).

188, US. Cowst art. 1, § 8, cl. 3.
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should be interpreted in light of congressional law. In other words, Congress
has expressed a substantial government interest in stimulating commerce
via technology transfer that may outweigh administrative regulations by way
of the separation of powers doctrine. From this point of view, because execu-
tive conflict of interest regulations affect commerce, they are inapplicable to
the technology transfers absent specific congressional delegation.

The more contemporary view, however, incorporates the view that the
branches of government are not mutual, but are interdependent. This per-
spective suggests all three branches of government enjoy both a certain de-
gree of autonomy and subservience to the other branches of government:

Each agency is subject to control relationships with some or all of the
three constitutionally named branches and those relationships give an as-
surance—functionally similer to that provided by the separation-of-pow-
ers notion for the constitutionally named bodies—that they will not pass
out of control . . . . What we have, then, are three named repositories of
authorizing power and control, and an infinity of institutions to which
parts of the authority of each may be lent. The three must share the
reins of control; means must be found of assuring that no one of them
becomes dominant. But it is not terribly important to number or allocate
the horses that pull the carriage of government.!*®

The structure of the government prevents any one branch from becom-
ing dominant over another; each has constitutionally proscribed powers
unique to it. One unique congressional power is the regulation of commerce.
Administrative conflict of interest regulations should in no way hinder the
ability to implement policy authorized pursuant to the commerce clause.
Deference to congressional regulatory power regarding technology transfer
can best be exzpressed through agency propesals, made pursuant to the
FTTA," for Congress to modify existing conflict of interest norms,

V. ConNcrLusion

Several policy considerations must be taken into account in evaluating
the application of conflict of interest regulations to technology transfer ini-
tiatives of government agencies. A primary purpose of the FTTA is to
change the effects of otherwise inadequate compensation of government
scientists.’® When government competes in the wider marketplace for ser-
vices of experts, conflict of interest laws become part of the job package. If
the laws are unduly restrictive, conflict of interest regulations may have the
harmful effect of deterring highly qualified persons from entering govern-
ment services. Any reassessment of existing conflict of interest laws should

189. Strauss, The Place of Agencies in Government: Separation of Powers and the
Fourth Branch, 84 CoLum. L. Rev. 578, 579-80 (1984).

190. 15 U.S.C. § 8710a(c)(3)(B) (1988).

191. See Technology Transfer Hearings, supra note 104.



414 Drake Law Review [Vol. 40

consider the impact their changes will have on attracting and retaining qual-
ity personnel.

Attempting to avoid all appearances of conflicts of interest may mean
sacrificing other important public policy values. Such absolutes are neither
realistic nor in the public interest.!*® “Modification of the laws need not be
viewed as a sacrifice of the public interest to the cause of private gain. The
ultimate interest of the government in modification of these laws may be
just as great as that of private persons or even greater.”'*

Brian J. Reichel

192. Ethical Perspectives Explored at Conference, PA Times, Dec. 15, 1989, at 1.
193. A. NEELY, supra note 172, at 55.



