WORKERS’ COMPENSATION: DETERMINING THE
STATUS OF A WORKER AS AN EMPLOYEE OR AN
INDEPENDENT CONTRACTOR
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I. INTRODUCTION

The issue of determining the classification of a worker as an employee or
an independent contractor is a source of substantial controversy and uncertainty
in today’s industrial society. It may be one of the most frequeritly litigated ques-
tions in the law of workers’ compensation.! The issue is often disputed because
it can affect the rights and relationships of the worker and the employer.2

1. 1B ARTHUR LARSON, THE LAW OF WORKMEN'S COMPENSATION § 43.10, at 8-1 (1992).
Professor Larson notes the issue of determining if a worker is an employee is frequently litigated
“for purposes of vicarious liability, employers’ liability, workmen’s compensation, labor legisla-
tion, unemployment compensation, social security and miscellaneous enactments applicable to
employees” and, consequently, has produced more litigation than “any definition of status in the
modern history of law.” Id. )

2. .The substantive distinction between employee and independent contractor is not unique
to the workers’ compensation area.  This classification is hotly contested for tax purposes, such as
Federal Insurance Contribution Act (FICA), the Federal Unemployment Tax Act (FUTA), and for
withholding requirements of wages for income taxes. Dan R. Mastromarco, The Rekindling
Independent Contractor Debate, TAX NOTES, Nov. 4, 1991, at 604-05.

419



420 Drake Law Review [Vol. 43

This Note discusses the tests for determining the status of a worker for
workers’ compensation purposes.> It also explores the current status of Iowa’s
law for classifying workers as either employees or independent contractors and
the treatment of employees of an independent contractor.4 In addition, this Note
analyzes how Iowa courts determine the status of a worker and discusses certain
significant developments implemented in other states to resolve this issue of
classification.’ Finally, this Note suggests improvements in the Iowa Code to
protect all parties involved—the independent contractor, the employer, and
employees of the independent contractor.$

II. BACKGROUND
A. Workers’ Compensation Laws

The purpose of workers’ compensation laws is to provide an employee
with a remedy against the employer for work-related injuries without going to
court.” Under the workers’ compensation laws, a person injured in the course of
employment is entitled to compensation “not because of any act or omission of
his employer, but because an employment relationship exists.”® The employee is
not required to prove negligence to recover from the employer.” If the worker is
‘an employee and is injured during the course of employment, the worker is cov-
ered by workers’ compensation.!® ' '

If the worker is an independent contractor, however, and not an
employee, the worker does not fall within the scope of the Workers’
Compensation Act.!! In order to recover under the Workers’ Compensation Act,
an employer-employee relationship must exist. Iowa’s workers’ compensation
law defines an employee as one “who has entered into employment of, or works
under a contract of service, express or implied, or apprenticeship for an

See infra part 111,

See infra parts IV.(A}-(B).
See infra parts IV.(C), V.
See infra part VL

Towa CopE § 85.3(1) (1993). “Every employer, not specifically excepted by the pro-
visions of this chapter, shall provide, secure, and pay compensation according to the provisions of
this chapter for any and all personal injuries sustained by an employee arising out of and in the
course of the employment.” . '

8. 82 AM. JUR. 2D Workers' Compensation § 141 (1992); see also Thomas F. Crosby,
Workers® Compensation, 13 8. iLL. U. L.J. 779, 783 (1989) (“Determining whether an employment
relationship exists is the threshold question in the analysis of a claimant’s right to receive
compensation.”).

9. 82 AM. Jur. 2D Workers’ Compensation § 1 (1992).

10. Farmris v. General Growth Dev. Corp., 354 N.W.2d 251, 255 (lowa Ct. App. 1984)
{holding provisions of workers’ compensation law applicable only when an employer and employee
relationship exists between injured claimant and defendant}.

11. See lowa CoODE § 85.61(13) (1993). “The following persons shall not be deemed
‘workers’ or ‘employees’: a. A person whose employment is purely casual and not for the purpose
of the employer’s trade or business. . . . b. Anindependent contractor.” 1d,

Ntk w



1994) Workers’ Compensation 421

employer.”1? The independent contractor’s employees may, depending on the
state, be without any compensation if the contractor is uninsured. !’

If a worker is an employee as defined in the Act, workers’ compensation
benefits are the exclusive remedy available for the employee’s injury.'* The
United States Supreme Court, in Washington Metropolitan Transit Authority v.
Johnson,'s explained this exclusive remedy provision of a workers’ compensation
act as a quid pro quo arrangement.!¢ The employee surrenders any recovery
under common law remedies in exchange for the guarantee of compensation.!?
The employer’s benefit in securing the compensation is freedom from liability to
the employee under a common law action.!®

B. The Continued Role of Independent Contractors in the Workplace

If recent trends are any indication, the use of independent contractors will
continue to increase, causing further litigation in the workers’ compensation area.
An estimated five million independent contractors presently exist in the United
States.!® Over thirty percent of all employers use independent contractors.??
Thirty-nine percent of employers relied more on independent contractors in 1989
than in 1986.2! Independent contractors have become an integral part of the work
force. '

Several reasons exist for the increase of independent contractors in the
employment setting. When an employer uses an independent contractor, income
tax is not withheld, and the employer does not have to contribute to the Federal
Insurance Contribution Act (FICA) and Federal Unemployment Tax Act
(FUTA).22 The employer does not have to pay benefits such as pensions and
health insurance to the worker.® The employer can also obtain temporary spe-
cialized workers for specialized services that full-time employees cannot

perform.2

12. Id. § B5.61(11).

13. See infra part IV.B.

14. Jowa Code § 85.20 provides in part: “The rights and remedies provided in this chapter
. .. for an employee on account of injury , . . for which benefits under this chapter . . . ere recover-
able, shall be the exclusive and only rights or remedies of such employee . . . against: 1. the
employee’s employer; or 2. any other employee of such employer.” Towa CODE § 85.20 (1993).

15. Washington Metro. Transit Auth. v. Johnson, 467 U.S. 925 (1984).

16. Id. at 931.

17. Id

18. Id

19, Mastromarco, supra note 2, at 602 (citing a June 1991 study conducted for the U.S.
Small Business Administration by Berkeley Planning Associates).

20. Id. at 604.

21. id
22. See supra note 2 and accompanying text; Rita L. Zeidner & Marion B. Marshall,

Worker Classification: An Uncertain High Stakes Game, TAX NOTES, Feb. 17, 1992, at 788.

23. Henry H. Perritt, Jr., Should Some Independent Contractors Be Redefined As
“Employees” Under Labor Law?, 33 VILL. L. REv. 989, 1002 (1988). '

24. Mastromarco, supra note 2, at 604,



422 Drake Law Review [Vol. 43

From the worker’s viewpoint, being classified as an independent contrac-
tor also has advantages. An independent contractor is an entrepreneur who can
take on several specialized projects.?* The independent contractor has the free-
dom to choose the method for accomplishing the job and is free from the
structures of the traditional employment relationship.?® The independent contrac-
tor can also deduct expenses that employees cannot, such as meals and
entertainment, and taxes are not withheld from the wages.2”

III. GENERAL TESTS FOR DETERMINING THE STATUS OF A WORKER

No conclusive test can determine, for purposes of workers’ compensa-
tion, the status of a worker, Over the years courts have considered a number of
factors and have taken a variety of approaches in determining whether a worker
is an employee or an independent contractor.

A. Control Test

The general guidelines for the classification of a worker developed out of
the master-servant relationship.2? The control test is a codification of the respon-
deat superior doctrine.?® This test is the most widely recognized test under the
common law3° and is based on an analysis of several factors.

Section 220(2) of the Restatement (Second) of Agency sets forth ten
factors?' commonly used to determine whether an employer-employee relationship
exists:3!

(a) the extent of control which, by agreement the master may exer-
cise over the details of the work;
"~ (b)  whether or not the one employed is engaged in a distinct occupa-
tion or business;

25. Id. at 606.

26, Id :

27. Zeidner & Marshall, supra note 22, at 788,

28. Mastromarco, supra note 2, at 602,

29. See Lifetime Siding Inc. v. United States, 359 F.2d 657, 660 (2d Cir.) (holding “the test
to be used in determining the status . . . is the common law one applicable in tort actions under the
doctrine of respondeat superior™), cert denied, 385 1.8, 921 (1966).

30. See 1B LARSON, supra note 1, § 43.30, at 8-10. “It is constantly said that the right to
control the details of the work is the primary test.” Id

31. RESTATEMENT (SECOND) OF AGENCY § 220(2) (1958). Similar to the Restatement tests,
the Internal Revenue Service (IRS) has devised a twenty-factor common law test to determine
whether a worker should be classified as an independent contractor or employee for tax purposes.
Rev. Rul. 87-41, 1987-1 C.B. 296. This rule states that the IRS considers an individual to be an
employee only if the person for whom the services are performed has the right to control and direct
the individual, both as to the result to be accomplished and as to the details and means of accom-
plishing the work. Id. at 298. Thus, a worker's status for federal employment tax purposes is
determined primarily by the extent to which the service recipient has the right to control the worker.
Id
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(c) the kind of occupation, with reference to whether, in the locality,
the work is usually done under the direction of the employer or by a special-
ist without supervision;

(d) the skill required in the particular occupation;

()  whether the employer or the workman supplies the instrumentali-
ties, tools, and the place of work for the person doing the work;

(f) the length of time for which the person is employed;

(g) the method of payment, whether by the time or by the job;

(h) whether or not the work is a part of the regular business of the
employer;

(i)  whether or not the parties believe they are creating the relation of
master and servant; and

(j)  whether the principal is or is not in business.32

Although other factors are relevant, the primary focus is on “the right to
control the physical conduct of the service being performed.”** Actual control is
not required; it is the right to control the worker that is determinative.3* By
applying these factors, or variations of them, a court should be able to determine
if the employer has sufficient control over the worker to consider the worker an
employee, rather than an independent contractor. The amount of control neces-
sary to consider the relationship one of employment is, however, difficult to
determine.

B. Economic Reality Test

The economic reality test is a variant of the right to control test. This test
focuses on the employment situation and the purpose behind workers’ compen-
sation laws “with the goal of preserving and securing the rights and privileges of
all parties.” Although control is still a factor, “the test of economic reality
views [all] elements as a whole, assigning primacy to no single [factor].”36

The factors to consider under the economic reality test are: “1) control of
a worker’s duties, 2) payment of wages, 3) right to hire, fire and discipline, and
4) performance of the duties as an integral part of the employer’s business toward
the accomplishment of a common goal.™? Under this test, by looking at “the
totality of the circumstances surrounding the performed work,” and not focusing
primarily on the control exercised, the relevant circumstances can determine the
proper status of the worker,®

32. RESTATEMENT (SECOND) OF AGENCY § 220(2) (1958).

33. D & C Express, Inc. v. Sperry, 450 N.W.2d 842, 844 (Towa 1990) (citing Peterson v.
Pittman, 391 N.W.2d 235, 237 (lowa 1986)).

34, 82 AM, JUR. 2D Workers' Compensation § 169 (1992).

35. Farrell v. Dearborn Mfg. Co., 330 N.W.2d 397, 400 (Mich. 1982).

36. Id. (citing Schulte v. American Box Bd. Co., 99 N.W.2d 367, 372 (Mich. 1959) (Smith,
I., concumring)).

37. Derigiotis v. J.M. Feighery Co., 460 N.W.2d 235, 237 (Mich. Ct. App. 1990).

38. I4.
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C. Relative Nature of the Work Test

The relative nature of the work test focuses on “the nature of the claim-
ant’s work in relation to the regular business of the employer.”3® If the work
involved is part of the regular course of the business, instead of an independent
business “through which [one’s] own costs of industrial accident can be chan-
neled,” the work is relative to the nature of the business, and the worker is
afforded protection,

Three questions are considered in applying this test: (1) Is the required
skill so specialized and distinct that it should provide its own accident protection?
(2) Is the work a regular part of the employer’s business? (3) Is the work a con-
tinuing service instead of an intermittent, contracted service?4! The type of work
performed and its relationship to the business determines whether the worker is
an employee or an independent contractor.4 _

Regardless of the test used, the classification of a worker as either an
employee or an independent contractor is typically decided after a review of all
the relevant facts and circumstances in each particular case.4?

IV. CURRENT STATUS OF THE LAW IN IOWA
A. The Silence of the Iowa Code

Pursuant to Jowa’s Workers’ Compensation Act, an independent contrac-
tor is not an employee for workers’ compensation purposes.* The Iowa Code
provides no definition of an independent contractor or factors to consider in
determining whether a worker is an employee or an independent contractor. It is
therefore necessary to look to the common law to define an independent
contractor.

B. The Unprotected Subcontractor’s Employee
In addition to not supplying any guidance to determine the status of a

worker for workers’ compensation purposes, the Iowa statute does not provide
compensation to the employees of an uninsured independent contractor,*> The

39. 1B LARSON, supra note 1, § 43.50, at 8-23, *The modern tendency is to find employ-
ment when the work being done is an integral part of the regular business of the employer, and
when the worker, relative to the employer, does not furnish an independent business or professional
service.” Id §45.00, at 8-193.

40. Id. § 43.51, at 8-24.

41. Id. § 43.52, at 8-27 10 8-28.

42. id

43, 82 AM. JuR. 2D Workers' Compensation § 167 (1992).

44, lowa CODE § 85.61(13) (1993); see Bashford v. Slater, 108 N.W.2d 474, 476 (lowa
1961); Farris v. General Growth Dev. Corp., 354 N.W.2d 251, 255-56 (Iowa Ct. App. 1984).

45. See infra text accompanying notes 123-27; Downs v. A & H Constr., Ltd., 481 N.W.2d
520, 527 (Towa 1992); Farris v. General Growth Dev. Corp., 354 N,W.2d 251, 255 (Iowa Ct. App.
1984).
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employee of an uninsured independent contractor must bring a suit under com-
mon law to recover for work-related injuries.%

A majority of the states have eliminated this problem by establishing
“contractor-under” statutes which make a general contractor liable for compensa-
tion to employees of an uninsured independent contractor working for the general
contractor,*’” The purpose of holding the general contractor liable for workers of
the uninsured independent contractor is to “protect employees of irresponsible
and uninsured subcontractors.”#® If the general contractor is ultimately liable for
the employees of an uninsured independent contractor, the added exposure cost
will be taken into account when hiring a subcontractor.®® In order to avoid expo-
sure to liability for the independent contractor’s employees, the general
contractor can insist that the subcontractor provide workers’ compensation pro-
tection for the workers as a condition of employment.5

Another reason for implementing contractor-under statutes is to prevent
the general contractor from avoiding his compensation coverage by subcontract-
ing out work normally done by an employee who would be entitled to
compensation for a work-related injury.5! Under this approach, the determinative
question is “whether the work being done under the contractor would ordinarily
be done by employees, in view of this employer’s past practices and the practices
of employers in comparable businesses.”? If the independent contractor’s work
is typically done by an employee of the general contractor, the independent con-
tractor’s worker is essentially performing the work of an employee and wouid be
compensated for any injury while performing the work for the employer.

C. How Iowa Courts Determine a Worker’s Status

The Iowa Supreme Court, acknowledging that “the right to workers’
compensation is purely statutory,”s® has recognized the Code’s silence in defining
an independent contractor.’ Accordingly, Iowa courts look to the common law
in determining a worker’s status.’® The Jowa Administrative Code sets out
guidelines for determining when the employer-employee relationship exists,
which may help in determining this classification.

46. See Downs v. A & H Constr., Ltd., 481 N.-W.2d at 527.

47. 1C LARSON, supra note 1, § 49.11, at 9-1 to 9-2 (1992). Forty-three states currently
have adopted the contractor-under rule. Jd. at 9-1. Alabama, California, Delaware, Maine, Rhode
Island, and West Virginia also do not afford any workers’ compensation protection to employees of
an uninsured independent contractor. Jd. at n.1.

48. Id §49.14, at 9-24.

49. Id

50. Id. § 49.14, at 9-24 to 9-25.

51. Id §49.00, at9-1.

52. id

53. Downs v. A & H Constr., Lid., 481 N.W.2d 520, 527 (lowa 1992).

54, Daggett v. Nebraska-Eastern Express, Ine., 107 N.W.2d 102, 106 (lowa 1961).

55. Id

56. Towa ADMIN. CODE r. 345-3.19(96) (1987). Factors to be considered include the fol-
lowing: the degree of control and direction over the services to be performed; the nature of the
contract; the method of payment; and the right to employ and supervise assistants. Id.
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1. The Common Law

The Iowa Supreme Court places the burden of proving that the worker is
an employee upon the worker.5” The worker must show by a preponderance of
the evidence that the worker was an “employee within the meaning of the law” in
order to receive compensation under Iowa’s Workers’ Compensation Act.58

A case frequently cited for guidance on this issue is Mallinger v. Webster
City Oil Co.® In Mallinger, the Iowa Supreme Court faced the issue of whether
the plaintiff’s decedent was an employee, and thus, the decedent’s spouse would
be eligible for workers’ compensation benefits, or an independent contractor, and
thus ineligible for the benefits. The court, noting that no definition of indepen-
dent contractor was given in the Workers’ Compensation Act, stated that the
“quite universal rule” for the definition of an independent contractor is “one who
carries on an independent business and contracts to do a piece of work according
to [one’s] own methods, subject to the employer’s control only as to the result,”!

In this case, the factors the court considered for determining the
employer-employee relationship were: (1) whether a contract existed for a cer-
tain task or type of work at a set price; (2) whether the work provided was of a
specialty type normailly provided by an independent business; (3) whether the
contractor employed any assistants and exercised supervision over their work; (4)
whether the contractor provided the tools, equipment, and materials necessary for
the job; (5) whether the contractor had the right to control the progress of the
work, except for the final results; (6) whether the period of employment was for
an extended time; {7) whether payment was by the hour or by the job; and (8)
whether the work performed was a part of the regular business of the employer.52

In applying these factors, the court held the decedent was an employee,
and, therefore, the surviving spouse was entitled to compensation under the Act.5?
The court based its decision on the contract between the parties and the fact that
the employer had maintained the right to control the worker.5¢ Although the
worker had some “latitude in his physical movements and in the exercise of his
judgment” in performing his daily work, this independence was overshadowed by
the control the employer exercised over the decedent.5’

Some of the factors the Mallinger court considered important in deter-
mining the status of an employee were: (1) the employer furnished the necessary
equipment and was responsible for the equipment’s condition; (2) the worker did

57. Nelson v. Cities Serv. Oil Co., 146 N.W.2d 261, 263 (Iowa 1966),

58. Id.; see also Mermigis v. Servicemaster Indus., Inc., 437 N.W.2d 242, 245 (Iowa 1989)
(holding that the worker has the “burden to produce sufficient evidence to support a finding that it
is an employee rather than an independent contractor”).

59. Mallinger v. Webster City Oil Co., 234 N.W. 254 (lowa 1931).

60. Id. at 256.

6l. Id

62. Id at257.

63. Id. at 260.

64. Id

65. Id. at 259.
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not work for anyone other than the defendant; and (3) the defendant “prescribe[d]
the manner” of taking orders and making deliveries.6 Accordingly, the court
found sufficient control over the worker to make him an employee of the
defendant.57

The Iowa Supreme Court in Nelson v. Cities Service Oil Co.,%® while rec-
ognizing the control test set out in Mallinger, considered other factors to be used
in establishing whether one is an independent contractor or an employee.*® The
court mentioned the principal accepted test in which the independent contractor,
not the employer, determines the specific manner of accomplishing the results.?
It also mentioned factors such as the right to employ at will, the right to terminate
the employment relationship, and the person who benefits from the work per-
formed.”! While recognizing the intent of the parties as a factor, the court
underscored this factor and its role in determining the classification, stating that
“the trier of the facts may, where appropriate, use this subjective standard to the
extent it serves to shed light upon the true status of the parties concerned.””? The
court, reviewing all the relevant factors, held the decedent was an independent
contractor and not an employee because the employer did not exercise control
over the hours of work and the worker furnished his own equipment.”

An essential requirement for classification as an employee is the exis-
tence of an employment contract between the employer and the employee. The
Iowa Supreme Court in Rouse v. State™ held that “Towa adheres to the ‘contract
test’ in determining who the employer is for workers’ compensation purposes.”?
This prerequisite is consistent with the majority of courts, which hold that no
employer-employee relationship can exist without a contract of employment.”
This requirement, however, offers little guidance in classifying a worker becanse
Towa and the other courts broadly define an employment contract.”.

An employment contract helps determine the relationship between the
parties, as well as the parties’ expectations,”

66. Id at 257-59.
67. Id. at 260.
68. Nelson v. Cities Serv. il Co., 146 N.W.2d 261 (Iowa 1967).
69. Id. et 265. The court showed its deference to the control test by holding:
“the most important consideration in determining whether a person giving ser-
vice is an employee or an independent contractor is the right to control the
physical conduct of the person giving service, If the right to control, the right
to determine, the mode and manner of accomplishing a particular result is
vested in the person giving service he is an independent contractor, if it is
vested in the employer, such person is an employee.”
Id. (quoting Schlotter v. Leudt, 123 N.W.2d 434, 436 (Iowa 1963)).
70. Id. (citing Hassebroch v. Weaver Constr. Co., 67 N.W.2d 549, 553 (Jowa 1954)).
71. Jd (citing Hjerleid v. State, 295 N.W. 139, 143 (lowa 1540)).
72. Id
73. Id at 265-66.
74. Rouse v. State, 369 N,W.2d 811 (Towa 1985).
75. Id at814.
76. 1B LARSON, supra note 1, § 47.10, at 8-302.
T1. See supra text accompanying note 12,
78. Rouse v. State, 369 N.W.2d at 814,
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'Employment for purposes of compensation law is a “mutual arrangement
betwesn the employer and employee under which both give up and gain cer-
tain things. Since the rights to be adjusted are reciprocal rights between
employer and employee, it is not only logical but mandatory to resort to the
agreement between them to discover their relationship. To thrust upon a
worker an employee status to which he has never consented would not ordi-
narily harm him in a vicaricus liability suit by a stranger against his
employer, but it might well deprive him of valuable rights under the com-
pensation act, notably the right to sue his own employer for common law
damages.””?

In Rouse, the court was asked to determine the identity of the worker’s
employer for purposes of the exclusive remedy provision of the Workers’
Compensation Act.80 In order to avoid liability for a wrongful death claim, the
state atternpted to prowe the decedent was a state employee and not an employee
of the contractor.®! The court focused on the contract requirement between
employer-employee in order to define an employee.$2 The court considered sev-
eral factors, including control, but found the state failed to meet its contract
requirement because an employer-employee relationship could not exist without
a contract.8 The court thus decided the decedent was not a state employee.?

In summary, the Iowa Supreme Court currently applies the control test in
determining whether a worker is an employee or an independent contractor for
workers’ compensation purposes. A review of Iowa Supreme Court cases, how-
ever, reveals there may be a number of different factors applied under the
subjective control test. How this test is applied and what the court considers
essential to finding an employee or an independent contractor is susceptible to
differing interpretations.

2 The Administrative Code

The courts may look to the Jowa Administrative Code for guidance in
determining the classification.?5 The Job Service Division has adopted the “right
to control” test: “[IJf an individual is subject to the control or direction of
another merely as to the result to be accomplished by the work and not as to the
means and methods for accomplishing the result, that individual is an indepen-
dent contractor,”® This regulation, in line with the Iowa Supreme Court,

79. Id. (quoting 1B LARSON, supra note 1, § 47,10, at 8-304 to 8-307).
80. Id. at 813,

81. Id

82. Id. at 814.

83, Id at814-815.

84. Id at 815,

85. See Iowa ADMIN. CODE r. 345-3.19 (1987).

86. Id. 1. 345-3.19(1).
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emphasizes the importance of the right of control in determining the
relationship.?7

In addition to applying the same test as the Iowa Supreme Court, the
Iowa Administrative Code applies many of the same factors in determining the
relationship.® These factors include: (1) the right to terminate the relationship;®
(2) the supplier of the necessary tools and equipment;* (3) the method of paying
wages;?! and (4) the employment and supervision of assistants.?? The
Administrative Code takes the right to terminate the relationship a step further
than the Iowa courts: If ending the employment relationship would give rise to
an action by the discharged party for a breach of contract, “the circumstances
indicate a relationship of independent contractor.”??

The Iowa Supreme Court may look to the Administrative Code for guid-
ance. Although the Iowa courts do not rely heavily on the Administrative Code,
the Code is persuasive authority that provides a workable and comprehensive
guideline for determining the status of a worker. The Administrative Code could
help the parties in a dispute know what factors are considered in determining the
relationship. Although determining the classification is still a subjective test
applied to each set of circamstances, the use of an objective standard, such as the
Administrative Code’s factors, could help to clarify this issue.

V. OTHER STATES’ APPROACHES TO THE INDEPENDENT CONTRACTOR
DEBATE

Because of the substantial controversy and uncertainty involved in the
classification of workers as independent contractors or as employees, a number of
states have attempted to clarify the problem of determining the status of a worker
for workers’ compensation purposes in the state codes. One of an employer’s
main concerns when contracting with an independent contractor is the coverage
of the independent contractor’s employees.* The majority of states eliminated
this problem by adopting contractor-under laws which impose liability on the
general contractor for the employees of an uninsured subcontractor.?

87. Id *Anemployee is subject to the will and control of the employer not only as to what
shall be done but how it shall be done.” Id.

88. Id at 345-3.19(96).

89. Id at 345-3.1%(1).

90. Id

91. Jd. at 345-3.19(3).

92. Id at 345-3.19(4).

93. Id. at 345-3.19(1).

94. Although the independent contractors are not protected when there is a general contrac-
tor-independent contractor relationship, the concern for them is not the same as it is for their
employees. By choosing to be an independent contractor, they have chosen to take the upside and
the downside of their independence. See supra text accompanying notes 25-27. Workers, on the
other hand, may falsely believe the independent contractor has insurance or that they are covered
under the general contractor’s workers’ compensation policy.

95. See supra note 47 and accompanying text.



430 Drake Law Review {Vol. 43

A typical example of a contractor-under statute is the one contained in
Michigan’s Workers’ Disability Compensation Act.% The Michigan statute spec-
ifies that an employee of an uninsured contractor may collect workers’
compensation benefits from the principal contractor.” Under contractor-under
statutes, the subcontractor’s employees are rightfully covered for injuries arising
out of work for the general contractor.”® -

Even with these contractor-under laws, the question remains whether a
worker should be considered an employee or an independent contractor. The
following subparts are a brief overview of some states’ attempts to provide guid-
ance in this determination.

A. Wisconsin’s Specific Factors Test

The Wisconsin legislature has developed nine specific requirements a
contractor must meet to be considered an independent contractor.®® This test
gives all factors equal weight instead of considering the extent of control as the
primary factor in determining the employment relationship. An independent con-
tractor must meet all of the conditions or the independent contractor is considered
an employee of the person for whom the work is being performed.'® The worker
is an independent contractor if he or she:

1.  maintains a separate business with his or her own office, equipment,
materials and other facilities; _

2 holds or has applied for a federal employer identification number;

3.  operates under contracts to perform specific services or work for
specific amounts of money and the independent contractor controls the
means of performing the service;

4, incurs the main expenses related to the service or work that he or she
performs under the contract;

5. is responsible for the satisfactory completion of work or services that
he or she contracts to perform and is liable for a failure to complete the
work or service; ,

6.  receives compensation for work or service performed under a con-
tract on a commission or per job or competitive bid basis and not on any
other basis;

7.  realizes a profit or suffers a loss under contracts to perform work or
service;

8.  has continuing or recurring business liabilities or obligations;

9. determines the success or failure of business on the relationship of
business receipts to expenditures. 101

96. Mich. ComP. LAwS § 418,171 (1992).
97. id §418.17i(1).
98. Id
99, Wis. STAT. § 102.07(8)(b) (Supp. 1992).
100, Id
101, id
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Under this statute, the courts have a definite test to apply: If the worker does not
meet all of the requirements necessary to be an independent contractor, the
worker is an employee of the general contractor.!%2 The general contractor is
then responsible for providing workers’ compensation coverage for the contractor
and the contractor’s employees. 1% :

‘B. California’s “License” Requirement

Another legislative approach that attempts to clarify the relationship
between contractors and subcontractors is California’s “license” requirement. 1%+
In California, it is presumed “that any person performing services for which a
license is required is deemed an employee if [the person] does not have a
license.”!05 The license is a condition of having independent contractor status, 196

The California Supreme Court in State Compensation Insurance Fund v.
Workers’ Compensation Appeals Board'"" explained the policy reasons behind
the license requirement.!%8 In that case, a homeowner hired an unlicensed con-
tractor who was subsequently seriously injured.!® The homeowner was held
liable for workers’ compensation benefits to the contractor who did not hold the
required license for the type of work being performed.!!® Based on the principle
that “those hiring others to perform services should bear the risk of injuries

102. Id

103. Id § 102.07(4).

104. CAL. LAB. CODE § 2750.5 (West 1989).

105. 1CLARSON, supra note 1, § 49.21(d), at 9-116 (citing State Compensation Ins. Fund v.
Workers’ Compensation Appeals Bd., 706 P.2d 1146, 1150 (1985)).

106. CAL. LAB. CODE § 2750.5 {West 1989). The California Labor Code also lists the
requirements, in addition to a license, which are necessary to satisfy proof of independent contrac-
tor statas: (a) the individual has the right to control the manner of performing the work and the
means by which to accomplish it; (b) the individual has an independently established business; and
(c) the individual is not trying to avoid employee stats, but is truly a bona fide independent con-
tractor. /d. Factors indicating 2 bona fide independent contractor status include: 7

substantial investment other than personal services in the business, holding out
to be in business for oneself, bargaining for a contract to complete a specific
project for compensation by project rather than by time, control over the time
and place the work is performed, supplying the tools or instrumentalities used
in the work other than tools and instrumentalities normally and customarily
provided by employees, hiring employees, performing work that is not ordinar-
ily in the course of the principal's work, performing work that requires a
particular skill, holding a license pursuant to the Business and Professions
Code, the intent by the parties that the work relationship is of an independent
contractor status, or that the relationship is not severable or terminable at will
by the principal but gives rise to an action for breach of contract.

Id.

107. State Compensation Ins. Pund v. Workers® Compensation Appeals Bd., 706 P.2d 1146
(Cal. 1985).

108. Id at 1151,

109. Id at 1148.

110. Id.
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incurred in the undertakings,”!"! the court explained how the license requirement
furthered this principle:

When the person seeks to hire the services through a licensed independent
contractor, it is reasonable to anticipate that the independent contractor will
insure against the risk and that the cost of the insurance will be passed on as
part of the price of the contract. Thus it is reasonable to exonerate the hirer
of the independent contractor. However, when the person performing ser-
vices for which a license is required is unlicensed, the likelihood that he will
insure against the risk of injury and has included the insurance cost in the
price of his contract is greatly reduced.!!?

Under this approach, the relationship of the parties can be determined
before the work begins.!13 This allows the cost of workers’ compensation to be
considered and factored into the contract for the subcontractor’s work.!!* The
problem of determining the status of a worker remains for contracted work which
does not require a license,

C. Louisiana’s Relative Nature of the Work Test

The Louisiana legislature in its Workers’ Compensation Act!'> has
attempted to implement the “relative nature of the werk test.”!16 When the work
is a part of the general contractor’s trade, business, or occupation, and the con-
tractor contracts with another individual for the performance of this work, the
general contractor is “liable to pay to any employee employed in the execution of
the work ... any compensation under this Chapter which he would have been
liable to pay if the employee had been immediately emptoyed by him.”!1? The
statute further states:

The fact that work is specialized or nonspecialized, is extraordinary con-
struction or simple maintenance, is work that is usually done by contract or
by the principal’s direct employee, or is routine or unpredictable, shall not
prevent the work undertaken by the principal from being considered part of

111. Id at 1151,

112. Id. The court further explained the rationale behind this apparent injustice in holding
an employer, who was not aware of the lack of the necessary license, liable for hiring an unlicensed
contractor by stating: ]

While it may seem anomalous to hold that the hirer is liable for compensation

only if the contractor lacks the required license, and that he would not be liable

if the contractor were licensed, the justification is apparent in that the

Legislature has sought to assure that both licensed and unlicensed contractors

and their employees will have compensation should they be injured on the job.
Id.

113. Id

114. Id

115. LA.REV. STAT. ANN. § 23:1061(A) (West Supp. 1992).

116. Id

117. Id.
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the principal’s trade, business, or occupation, regardless of whether the
principal has the equipment or manpower capable of performing the
work, 118

This statute shows Louisiana’s concern in protecting workers who are
injured in a work-related injury and ensuring compensation for these employees.
The statute also reflects the concern that a general contractor may subcontract out
work to avoid liability for workers’ compensation coverage. !9

D. Texas’s Written Agreement Requirement

Texas has, for the most part, eliminated the issue of determining the sta-
tus of a worker for workers’ compensation purposes with its written agreement
requirement.'®  Pursuant to section 8308-3.05 of Texas’s Workers’
Compensation Code, the general contractor and the subcontractor complete forms
provided by the Texas Workers’ Compensation Commission before the work
begins; these forms establish an independent relationship.12! The forms provide
that if the worker qualifies as an independent contractor and has complied with
the requirements on the form, the subcontractor “assumes the responsibilities of
an employer for the performance*of work; and . . . the Subcontractor’s emgloyees
are not employees of the General Contractor for purposes of the Act.”122 This
arrangement defines the relationship between the parties; but it does not protect
the employees of subcontractors who state they are independent contractors and
have failed to provide workers’ compensation coverage for their employees.

V1. CONCLUSION

The debate over the proper classification of a worker as an employee or
independent contractor will continue into the future. “The employee-independent
contractor distinction . . . is a fundamental fact of business life which could not
be abolished by the most grandiose legislation.”!? Although the Iowa legislature
has not attempted to eliminate this classification, it also has not taken the neces-
sary steps to recognize this area of the law and clarify the issue in the Iowa Code.

The Iowa Supreme Court recognized in Downsv. A & H Construction,
Lzd.,'? that “[a]lthough the workers’ compensation statute is to be liberally con-
strued in favor of the worker, the statute is not to be expanded by reading
something into it that is not there.”!25 Based on the statute, the court was unable
to impose workers’ compensation liability upon the general contractor who hired

118. 1d.

119. See supra text accompanying notes 51-52.

120. TeX. WORKERS’ COMPENSATION CODE ANN. § §308-3.05 (West 1992).

121. 4

122. Form TWCC-85 (10/91) (on file with the Texas Workers' Compensation
Commission).

123. 1B LARSON, supra note 1, § 43.20, at 8-5. _

124. Downs v. A & H Constr., Ltd., 481 N.W.2d 520 (Iowa 1992).

125, Id. at 527.
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the uninsured subcontractor.'?® The court expressed its inability to provide relief
for the injured worker by stating:

Because we are bound by the statute, we are precluded from recognizing a
cause of action allowing an employee of an uninsured subcontractor to
recover workers’ compensation benefits from the general contractor, who is
not the employer. The decision to recognize or create such a cause of action
belongs to the legislature, and it is theirs alone.!??

The Towa legislature should follow the advice of the Iowa Supreme
Court, and the wisdom of the majority of other state legislatures,'?® and protect
the employee of an uninsured subcontractor. This can be done through the
implementation of a contractor-under statute. With this type of statute, the
employee of an uninsured independent contractor performing work for a general
contractor would be considered an employee of the contractor who hired the
uninsured independent contractor and would be afforded protection under the
Workers” Compensation Act.!?? Employees of independent contractors in lowa
deserve the protection available to employees under the Act.

The Iowa legislature should implement clear and objective guidelines for
determining whether a worker is an independent contractor or an employee. To
ensure that workers who are truly independent contractors are so classified, it is
vital the legislation provide a definite test to determine this classification.

' The best solution is one that sets forth a clear cut test, such as
Wisconsin’s statute which lists nine specific requirements necessary to be con-
sidered an independent contractor.®® This type of statute affords parties a
method whereby the employment status could be ascertained before the fact. All
parties will know before the work begins what the relationship is between the
contracting parties and who bears the burden of providing workers’ compensa-
tion. If the contractor does not qualify for the independent contractor status, then
the employer is responsible for providing workers’ compensation coverage.

The absence of a comprehensive standard for determining whether a
worker is an independent contractor and the lack of protection to employees of an
uninsured subcontractor in the Iowa Code are not promoting the purpose of the
Workers’ Compensation Act. Currently, there are unprotected workers in Iowa
who should be afforded protection under the Act. The legislature should recog-
nize and address these shortfalls in the Workers’ Compensation Act in order to
provide adequate protection to all interested parties.

Michelle M. Lasswell

126. id

127. 1d

128. See supra note 47 and accompanying text.
129. See supra text accompanying notes 47-50.
130, See supra text accompanying notes 99-103.



