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I INTRODUCTION

Two recent economic and political trends have contributed to a near
critical situation in maintaining the viability and equity of the federal-state
system of unemployment insurance and compensation in this country. The
recent economic trend is the extremely high unemployment rates nationally*
and in Jowa,” coupled with long-term inflation, high interest rates, and re-
cessionary economic activity.® In Iowa, the high unemployment rate and the
inadequate unemployment taxation of Iowa employers over the last few
years has resulted in the insolvency of the unemployment trust fund.* The

1. The United States unemployment rate, not seasonally adjusted, for calendar year 1980
was 7.1%, for 1981 was 7.6%, for January through December, 1982, was respectively 9.4%,
9.6%, 9.5%, 9.2%, 8.1%, 9.8%, 9.8%, 9.6%, 9.7%, 9.9%, 10.4%, and 10.5%, and for January
and February, 1983, 11.4% and 11.3%, from national rates prepared by the United States De-
partment of Labor, Bureau of Labor Statistics. Interview with Larry Venenga, Labor Market
Analyst, Iowa Department of Job Service, Des Moines, Iowa (March 11, 1983).

2. The Jowa unemployment rate, incorporating the current population survey, for calen-
dar year 1980 was 5.7%, for 1981 was 6.9%, and for January through December, 1982, was
respectively 9.9%, 9.2%, 8.7%, 8.3%, 7.6%, 84%, 8.4%, 8.1%, 7.5%, 1.7%, 8.5%, and 9.3%,
and for January, 1983, 10.9%, from lowa rates prepared in cooperation with the United Statea
Department of Laborz, Bureau of Labor Statistics, by the Research & Analysis Department of
the Jowa Department of Job. Service. Interview with Larry Venenga, Labor Market Analyst,
Jowa Department of Job Service, Des Moines, Iowa (March 11, 1983).

3. The increases in consumer prices averaged 9.0%, 13.3%, 12.4%, and 8.9% respectively
for calendar years 1978 through 1981, as reported by the United States Deparitment of Labor,
Bureau of Labor Statistics; the average effective prime intorest rate charged by banks was
8.06%, 12.67%, 15.27%, and 18.87% reapectively for calendar years 1978 through 1981, as re-
ported by the United States Department of Treasury and the Board of Governors of the Fed-
eral Reserve System; new private housing units (in thousands) started during calendar years
1978 through 1981 were reapectively 2,020.3, 1,745.1, 1,262.2, and 1,084.2. Councow or EconoMic
Apvisors, Econoumic INDICATORS 19, 24, & 30 (Dec. 1982). '

4. As of March 12, 1983, Iowa’s unemployment ‘trust fund had an outstanding federal loan
balance of approzimately $128.56 million and owed interest on the loan balance of approxi-
mately $2.9 million. Inter-office communication from Ralph Hoksbergen, Actuary, Actuarial
Research Section, Audit & Analysis Department, to James Hunsaker III, Adminigtrative Of-
ficer, Iowa Department of Job Service, Des Moines, lowa (March 14, 1983).

The outstanding federal loan balance is projected to reach between $224.8 million and
$383.5 million by the end of calendar year 1984 if Iowa's unemployment law is not amended by
the Iowa General Assembly before that time. Inter-office communication from Al Van Winkle,
Chief, Tax & Trust Fund Department, to Colleen Shearer, Director, Iowa Department of Job
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recent political trend is the systematic dismantling of free legal services to
low-income persons in this country through major reductlons in the federal
budget of the Legal Services Corporatmn

As access to free legal services to low-income Iowans becomes more dif-
ficult, as more Iowans of all income levels experience unemployment, and as
Iowa employers experience higher unemployment taxation rates, members
of the private bar will need to become better acquainted with Iowa’s statu-
tory, administrative, and case law relating to the unemployment insurance
and compensation system. Clients who formerly engaged members of the
private bar in the preparation of taxation returns, deeds, or wills may now
be calling upon the private bar to aid them in obtaining unemployment
compensation benefits or in minimizing unemployment taxation rates.

This article comprehensively covers the subject of unemployment com-
pensation law in Jowa® and is intended te enable the legal practitioner,
whether or not he or she has previously worked with the law, to quickly
acquaint himself or herself with the broad outline of the unemployment law,
as well as to gain insight into specific portions of the substartive or proce-
dural unemployment law relevant to the needs of the practitioner’s clients.
This article is divided into three major sections dealing with the history,
procedural law, and substantive law relating to the unemployment insurance
and compensation system.

The history section examines the legislative history of the original un-
employment insurance and compensation legislation at the federal level and
at the state level in Iowa, and presents the major amendments, by subject
area, to the federal and lowa unemployment laws. The section is intended to
enable the practitioner, as well as the Iowa courts, to gain insight into the
legal principles and legislative policies and trends of the federal and Iowa
unemployment laws.

The procedural law section presents Iowa’s procedural law applicable to
cases involving the awarding of unemployment compensation benefits and
the determination of employer taxation rates and charges. The section is

Service, Des Moines, Iowa {Jan. 24, 1983).

6. The budget of the Legal Services Corporation of Iowa is estimated to have been re-
duced by approximately 47% in real purchasing power over the last two years. National Legal
Services Corporation allocations to the lowa Corporation have been reduced by approximately
25%; the loss of funds to the Iowa Corporation due to Federal Comprehensive Employment
and Training Act (CETA) fund reductions and due to the reduction of private and other gov-
ernmental funding has been at least 10% of the Iowa Corperation’s budget; the cost increases
in doing buginess has been approximately 12% of the Iowa Corporation’s budget. Approxi-
mately 15% of the Iowa Corporation’s caseload deals with Iowa’s unemployment law. Interview
with John C. Barrett, Executive Director of the Legal Services Corporation of Iowa, Des
Moines, Iowa (June 15, 1982).

6. The latest law review article relating to Iowa’s unemployment law was published in
1962 and dealt only with the issues of employer and employee status, benefit disqualifications,
and procedural requirements relating to claims for benefits. Brick, The Iowa Employment Se-
curity Act, 11 Drake L. Rev. 125 (1962).
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intended to assist the practitioner in avoiding jurisdictional pitfalls, in effec-
tively communicating with the Department of Job Service regarding a cli-
ent’s problem, and in moving a client’s case along expeditiously. Time limi-
tations and administrative procedures imposed by statute, rule, and case
law, from Iowa and the surrounding jurisdictions, and dictated as a matter
of practice are discussed.

The substantive law section presents Iowa’s substantive law applicable
to cases involving the awarding of unemployment compensation benefits and
the determination of employer taxation rates and charges. The section is
intended to identify pertinent statutory and administrative law and to di-
gest the corresponding case law, from Iowa and the surrounding jurisdic-
tions, in order to enable the practitioner to assess whether a client is likely
to prevail on the merits of the client’s case.

II. HisTorY oF UNEMPLOYMENT INSURANCE AND COMPENSATION
LEGISLATION

This section of the article discusses the history of unemployment insur-
ance and compensation legislation and is divided into four parts: (1) the
federal unemployment insurance and compensation legislation, (2) the ma-
jor amendments to the federal unemployment law, (3) Iowa’s unemployment
insurance and compensation legislation, and (4) the major amendments to
Iowa’s unemployment law.

A. The Federal Unemployment Insurance and Compensation
Legislation

1. The Legislative Climate

The earliest unemployment benefit plans in the United States were vol-
untary plans developed by trade unions and private companies between
1920 and 1935.7 Although many European countries had enacted compulsory
unemployment insurance legislation in the 1920’s, early attempts by the
United States Congress and various state legislatures to enact unemploy-
ment insurance legislation were unsuccessful.® Major opposition to the pas-
sage of state legislation came from employer groups arguing that the legisla-
tion was too costly for employers, especially during the Depression.
Additionally, the legislation would be competitively disadvantageous to an
enacting state’s employers in comparison to employers in other states which
had not enacted comparable legislation.® In 1932, however, Wisconsin passed
a compulsory unemployment insurance compensation bill which established

7. Larson & Murray, The Deuvelopment of Unemployment Insurance in the United
States, 8 Vanp. L. Rev, 181, 183 (1966).

8. Id. at 182-188.

9. Id. at 185.
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individual employer contribution rates according to a ratio of the employer’s
reserve in the state fund to the employer’s payroll.!® Benefits were deferred
for two years and ultimately until 1936 because of congressional activity in
the area of federal unemployment legislation."

2. Congressidnal Activity

Congressional activity had actually begun in 1916 with the introduction
of a resolution to create a committee. to draft a national unemployment in-
surance bill, but this and other attempts in Congress garnered little sup-
port.”® In 1931 the Senate Committee on Education and Labor endorsed
compulsory unemployment legislation which would have allowed a federal
tax credit against the federal income taxes of employers which contributed
to state unemployment reserve funds.!® The Wagner-Lewis bill, which was
introduced in both houses of Congress in 1934, would have established a
federal-state system of unemployment insurance and a five percent federal
payroll tax on employers with ten or more employees.’* A tax credit was
allowed under the bill for contributions to a federally certified state unem-
ployment plan.'®* President Franklin D. Roosevelt endorsed the bill,*® but
believing that further study was necessary, appointed the Committee on Eec-
onomic Security to study problems concerning the economic security of indi-
viduals and to recommend proposals to promote greater economic security.!”

The Committee reported in January 1935 that the first objective of a
program of economic security should be maximum employment provided
through the stimulation of private employment and the provision of public
employment.’® The Committee recommended the imposition of a uniform,
federal payroll tax on employers which could be offset by employer contri-
butions to a compulsory state unemployment compensation plan.'®* The rec-
ommendation supported federal responsibility for the safeguarding of all re-
serve funds but also gave the states discretion in developing their state
eligibility standards.? -

10. Id. at 184.

11. Id.

12, R. Stevens, Statutory HistrorY oF THE UNrTED STATES: INCOME SECURITY 31-32
{1970).

13. Larson & Murray, supra note 7, at 186.

14. Id.

15. Id.

16. R. STEVENS, supra note 12, at 59-60.

17. Id. at 64-65 (established by Executive Order 6757 (June 1934)). The Committee was
composed of the Secretaries of Labor, Treasury, and Agriculture, the Attorney General, and the
Federal Emergency Relief Administrator. Id.

18. Id. at 91.

19, Id.

20. Id. at 88, 91 (Report oF THE CoMMITTEE ON EconomMic SECURITY, SociAL SECURITY IN
AwmErica (1935)).
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3. Enactment of the Federal Legislation

a. The Federal Tax and Federal Tax Credit. 1dentical bills adopting
the recommendations of the Committee were introduced and passed by both
houses of Congress, and in August 1935, President Roosevelt signed the final
version of the bill.?* The bill, popularly known as the Social Security Act of
1985,* established a federal payroll tax as a flat percentage of wages on em-
ployers with eight or more employees.*® A federal tax credit of up to ninety
percent was allowed for employer contributions to a federally certified state
unemployment compensation fund* and state experience rating of employ-
ers was allowed after three years of coverage.*® Major conditions placed on
the receipt of the federal tax credit were federal possession and safeguarding
of state unemployment compensation funds, prohibition of state-law crea-
tion of vested rights which would prevent legislative amendment or repeal of
the state unemployment law, and adherence to the so-called labor standard
which sought to insulate the unemployment law from unionization.*®

b. Federal Grants for Administrative Costs. A portion of the federal
payroll tax not eligible for the tax credit was indirectly returned to the
states through grants to finance the costs of the administration of the states’
unemployment compensation systems.”” Significant federal requirements
were the payment of unemployment compensation benefits solely through
public employment offices, opportunity for a fair hearing before an impartial
tribunal upon a denial of benefits, required reporting to the federal govern-

21. Larson & Murray, supra note 7, at 187.

22. Ch. 531, 49 Stat. 620 (1935) {(codified as amended at LR.C. §§ 3301-3311 and 42
U.S.C. §8§ 501-503, 1101-1103 (1976)). The Act contained three major components: (1) a federal
social security program of compulsory old-age assistance, (2) a federal-state public assistance
program of limited federal support for state general assistance programs to the categorically
needy (aged, blind, and dependent, children), and (3) a federal-state unemployment compensa-
tion program consisting of a state-controlled unemployment insurance system compelled into
being by a federal tax incentive and grant for administrative coats.

23. Social Security Act of 1935, ch. 531, §§ 901, 907, 49 Stat. 620, 639, 642-43 (1935)
(codified as amended at LR.C. §§ 3301, 3306 (1976)). Employment was defined more by excep-
tion than by rule, excluding agricultural, demestic, governmental, nonprofit and other special-
ized services. By deflning employment, employer, and wages, the federal law practically coerced
state coverage of those employers who paid wages taxed by the federal law.

24, Social Security Act of 1935, ch. 631, § 902, 49 Stat. 820, 639-40 (1935) (codified as
amended at LR.C. § 3302 (1976)).

25. Social Security Act of 1935, ch. 531, § 910, 49 Stat. 620, 844 (1935) (codified as
amended at LR.C. § 3303 (1976)).

26. Social Security Act of 1935, ch, 631, § 908, 49 Stat. 620, 640 (19385) (codified as
amended at LR.C. § 3304 (1976)). The labor standard prohibits any state disqualification for
benefits on the grounds of a refusal to accept work: (1) vacant due directly to & strike, lockout,
or labor dispute, (2) if the wages, hours, or other conditions are substantially less favorable
than those prevailing for aimilar work in the locality, or (3) requiring or prohibiting union or
labor organization membership.

27. Social Security Act of 1935, ch. 531, §§ 301-02, 49 Stat. 620, 828 (1935) (codified as
amended at 42 U.S.C. §§ 501-02 (1978)).
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ment, and availability of recipient information to federal agencies charged
with the administration of public works or assistance through public
employment.®®

c. State Benefit Eligibility Determinations. While the Federal Social
Security Act extensively regulated the financing elements of state plans, the
Act allowed the states almost unlimited discretion in determining benefit
eligibility, amount, duration, and disqualifications.”® The so-called labor
standard was the only significant benefit requirement in the Act.®®

4, Constitutional Challenges

The significance of state control over determining benefit eligibility and
the magnitude of the national unemployment problem proved to be major
factors in two United States Supreme Court cases, Steward Machine Co. v,
Davis® and Carmichael v. Southern Coal & Coke Co.%® These cases upheld
the constitutionality of the employer taxation provisions of the Act.

a. Federal Law Challenge. In the Steward case, which challenged the
federal law, Justice Cardozo, writing for the five-member majority, found
the federal payroll tax to be a valid excise or impost within the taxing power
of Congress, levied to allow the federal government to adequately deal with
the unemployment problem.*® Justice Cardozo reasoned that the tax on the
business relation of employment, a natural right, was just as valid as a tax
on rights of less importance, and as written, the tax met the requirement of
geographical uniformity and was not arbitrary in its coverage and
exceptions.®

b. State Law Challenge. In the Carmichael case, which challenged a
state law, Justice Stone, also writing for a five-member majority, upheld the
constitutionality of the Alabama unemployment compensation law, finding
the relief of unemployment, as a public problem, to be a valid exercise of the
state’s taxing power.*® Justice Stone stated that the exceptions in coverage
were not arbitrary and not in violation of the due process and equal protec-
tion guarantees.®® The court also rejected the theory that the state was co-
erced into passing the legislation by federal law.*

28. Social Security Act of 1935, ch. 531, § 303, 49 Stat. 620, 626-27 (1935) (codified as
amended at 42 U.S.C. § 503 (1976)).

29. Social Security of 1935, ch. 531, § 903, 49 Stat. 620, 640 (1935) {(codified as amended
at LR.C. § 3304 (1978)).

30, Id.

31. 301 U.S. 548 (19837).

32. 301 U.S. 495 (1937).

33. Steward, 30t U.S. at 578-83.

34. Steward, 301 U.S. at 580-85.

35. Carmichael, 301 U.S. at 514-21.

36. Carmichael, 301 U.S. at 509-13.

37. Carmichael, 301 U.S. at 525-26.
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5. Principles Underlying the Federal-State System

The year 1937 was a milestone. The constitutionality of both federal
and state unemployment compensation legislation was upheld; every state,
as well as the District of Columbia, Hawaii, and Alaska, had passed certified
legisiation.®® The basic framework of the federal-state cooperative system
was established and the broad principles were forged. Even after frequent
amendment these principles have remained unchanged. Unemployment
compensation continues to be a federal-state system, consisting of individual
state trust funds built by employer payroll taxes, with compensation bene-
fits limited in amount and duration but related to an employee’s previous
earnings, and designed to provide a partial offset to the loss of wages exper-
ienced by the employees, who are unemployed through no fault of their own
and who genuinely intend to reattach themselves to the labor force.>

B. Major Amendments to the Federal Unemployment Law

Even though the broad underlying principles have remained unchanged,
frequent amendments have modified and expanded the scope of the federal
unemployment law.

1. Taxation Amendments

a. The Federal Tax and Federal Tax Credit. A 1939 amendment re-
stricted payroll taxes to the first $3,000 of wages paid each year to each
covered employee.*® Two subsequent amendments raised the amount of tax-
able wages to $6,000.** A 1982 amendment raised the federal taxable wage
base to $7,000 for 1983.** The gross federal payroll tax was also raised from
the original 3% to 3.4% of tazxable wages, and to 3.5% for 1983 and 1984.43
The federal tax credit of approximately 2.7% has remained constant, with
some variations in the additional tax credit given to experience-rated em-
ployers.** Beginning in 1985, however, the gross federal payroll tax is sched-
uled to rise to 6.2% and the maximum federal tax credit is scheduled to rise

38. Larson & Murray, supra note 7, at 189.

39. M. GorpboN & R. AMERSON, UNEMPLOYMENT INSURANCE 15-16 (1957).

40. Social Security Act Amendments of 1939, ch. 666, § 606, 53 Stat. 1360, 1383-84 (1939).

41. Employment Security Amendments of 1970, Pub. L. No. 91-373, § 302, 84 Stat. 695,
713 (1970}, and Unemployment Compensation Amendments of 1976, Pub. L. No. 94-566, § 211,
90 Stat. 2867, 2676 (1978) (codified as amended at LR.C. § 3306 (1978)).

42. Taxz Equity and Fiscal Responaibility Act of 1982, Pub. L. No. 97-248, § 271(a), 1982
U.S. Cope Cong. & Ap. News (96 Stat.) 324 (to be codified at LR.C. § 3306(b)(1)).

43. Unemployment Compensation Amendments of 1976, Pub. L. No. 94-566, § 211, 90
Stat. 2667, 2676-77 (1976) (codified at LR.C. § 3301 (1976)); Tax Equity and Fiscal Responsibil-
ity Act of 1982, Pub. L. No. 97-248, § 271(b)(1), 1982 U.S. Cope Cone. & Ap. NEws (96 Stat.)
324 (to be codified at I.R.C. § 3301(1)). _

44. Social Security Act Amendments of 1954, ch. 736, ch. 23, 68A Stat. 439, 439-43 (1954)
(codified as amended at LR.C. §§ 3302-3303 (1976)).
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to 5.4%, maintaining the 1983 and 1984 net federal payroll tax of 0.8%.%®
The eacalation of the federal payroll tax and tax credit is intended to create
an incentive for states to establish experience tax rates of up to 54%.%

b. Federal Advances and Federal Tax Credit Reductions. Federal law
allows a state to obtain advances from the federal government for the pay-
ment of state unemployment compensation benefits when the state’s unem-
ployment trust funds are insufficient to pay all valid unemployment com-
pensation benefits.*” Currently, employers in a state with an outstanding
federal advance balance on a second consecutive January 1 are subject to an
incremental 0.3% annual decrease in the employer’s federal tax credits.s®
This decrease in the federal tax credit was limited by a 1981 amendment to
a maximum decrease of 0.6% for calendar years 1983 through 1987 for the
employers in a state which has not already had its employer’s tax credits
reduced by more than 0.6%.** The limitation, however, applies only if the
state complies with the following four conditions: (1) the state may not take
action to reduce the state’s unemployment tax effort; (2) the state may not
take action to decrease the solvency of the state’s unemployment compensa-
tion system; (3) the state’s benefit financing system must be capable of pro-
viding sufficient funds to cover at least the average annual benefit costs in-
curred in the preceding five years; and (4) the state’s current outstanding
federal advance balance on September 30 must not be greater than the out-
standing balance on September 30 of the third preceding year, except that
the September 30, 1983 balance is to be compared to the September 30,
1981 balance.®™ A 1982 amendment waives the fifth year reduction in the
federal tax credit if a state has taken no action to reduce the solvency of its
unemployment trust fund."

c. Interest Payments on Federal Advances. The 1981 federal legisla-
tion requires a state to pay interest on advances received from the federal
government on and after April 1, 1982, for the payment of state unemploy-
ment compensation benefits, except for an advance repaid in full before
September 30 of the calendar year in which the advance was made, provided
no other advance is made to the state in the same calendar year and after

45, Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 271(c)(1),
1982 U.S. Cope Cong. & Ap. NEws (96 Stat.) 324 (to be codified at LR.C. § 3301)).

46. House Conr. Rep. 97-760, 97th Cong., 2d Sess. 654-55, reprinted in 1982 U.S. Cope
Cong. & Ap. NEws 646-47.

47. 42 US.C. § 1321 (1976), as amended by the Omnibus Budget Reconciliation Act of
1981, Pub. L. No. 97-35, § 2407, 95 Stat. 357, 880 {1981).

48. LR.C. § 3302(c)(2) (1976 & Supp. III 1979).

49, Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2406, 95 Stat. 357,
878-78 (1981).

50. Id.

51. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 273, 1982
U.S. Cope Cone. & Apn. News (96 Stat.) 324 (to be codified at LR.C. § 3302(c)).
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the date of repayment.*® Payments of interest on federal advances cannot be
made, directly or indirectly, from a state’s unemployment trust fund.®® A
1982 amendment allowed states with high unemployment rates to extend
the payment of federal interest charges over four years instead of one year.®

2. Coverage

The most significant federal amendments have extended the coverage of
the federal unemployment law. A 1954 amendment reduced the minimum
number of employees, from eight to four.®® The number of employees was
reduced to one by a 1970 amendment, which also brought employers within
the definition if wages of $1,500 were paid in any calendar quarter.*® An-
other significant 1970 amendment required state coverage of nonprofit orga-
nizations with four or more employees, allowing the entities to elect either
contributory or reimbursable status.®” In 1976, coverage was again greatly
.extended through the federal taxation of government entities and certain
agricultural and domestic employers.®® A 1982 federal amendment exempts
from the federal payroll tax wages paid to students enrolled full-time in a
work-study program without regard to the student’s age.®®

3. Benefit Eligibility

a. Eligibility for Regular Benefits. Perhaps less significant than the
coverage amendments, but undoubtedly important in terms of the evolution

52. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2407(a), 95 Stat.
357, 879-80 (1981). The interest is generally due no later than September 30 following the
federal fiscal year in which the advance was made, and is payable at a rate which is the lower of
ten percent or the applicable rate paid in the last calendar quarter of the immediately preced-
ing celendar yesr on state accounts in the federal unemployment trust fund. Id.

53, Id.

54. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 274, 1882
U.S. Cope CoNc. & Ap. News (96 Stat.) 324 (to be codified at 42 U.8.C. § 1322),

55. Act of September 1, 1954, ch. 1212, § 1, 68 Stat. 1130 (1954) (codified as amended at
LR.C. § 3306(a) (1976)).

56. Employment Security Amendmenta of 1970, Pub. L. No. 91-373, § 101, 84 Stat. 695,
696 (1970) (codified as amended at LR.C. § 3306(a) (1976)).

§7. Employment Security Amendments of 1970, Pub. L. No. 91-373, § 104, 84 Stat. 695,
697-99 (1970) (codified as amended at L.R.C. § 3309 (1976)). This mandatory coverage by state
law was a new approach at federal inclusion since all other employees had previously been
brought under the federal law, and hence under most state laws, by the federal payroll taxation
of the employees’ employera. Reimbursable status requires the employer, in lieu of contribu-
tions usually at an assigned experience rate, to pay to the state fund an amount equal to the
amount of benefits paid to recipients attributable to services rendered in the employ of the
employer.

58. Unemployment Compensation Amendments of 1976, Pub. L. No. 94-566, §§ 111-15,
80 Stat. 2667, 2667-71 (1978) (codified as amended at LR.C, §§ 3306, 3309 (1976)).

59. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 87-248, § 278(a), 1982
U.S. Cope Cong. & Ap. News (96 Stat.) 324 (to be codified at LR.C. § 2306(c)(10)(C)).
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of the federal unemployment law, the 1970 federal amendments affected the
states’ control of benefit eligibility, amount, and disqualifications. As a con-
dition to certification of the state law by the United States Secretary of La-
bor, the 1970 amendments prohibited: (1) discriminatory benefit eligibility
requirements for nonprofit organizations and certain governmental employ-
ees and the payment of benefits to certain employees of educational institu-
tions for periods between academic terms, (2) benefit eligibility for a second
benefit year if an employee has not worked subsequent to the beginming of a
first benefit year, (3) denial of benefits to persons in state-approved job
training, (4) denial of benefits to employees who file for benefits in other
states or who file for benefits while residents of other states, and (5) cancel-
lation of wage credits or total reduction of benefits for any cause other than
misconduct or fraud.®® Subsequent amendments prohibited the denial of
benefits solely on the basis of pregnancy or termination of pregnancy, pro-
hibited the payment of benefits to employees participating in sports or ath-
letic events or training for periods between successive sport seasons, and to
alien employees not lawfully admitted for permanent residence in the
United States or not permanently residing in the United States under color
of law, and required the reduction of benefits by the amount of governmen-
tal or other pension, retirement, annuity, or other similar periodic pay-
ments.*’ In addition, these amendments required that wage information
contained in the records of the State agency administering the unemploy-
ment compensation law be made available to the state agency administering
the aid to families with dependent children program.

A 1980 amendment modified the requirement that states offset benefits
with pension, retirement, annuities, or other similar periodic payments, in-
cluding social security payments, and allowed the states to limit the offset
by taking into account contributions made by the individual for the pension,
retirement, annuity, or other similar periodic payment.®®

Federal legislation in 1981 required the state unemployment compensa-
tion agency to work with state and local child support recovery agencies to
withhold and deduct child support obligations from unemployment compen-
sation benefits and authorized the garnishment and attachment of the bene-
fits if voluntary withholding agreements could not be reached.** The same
legislation also prohibited the denial of benefits to individuals participating

60. Employment Security Amendments of 1970, Pub, L. No. 81-373, §§ 104(a), 121(a), 84
Stat. 695, 697, 701-02 (1970) (codified as amended at LR.C. § 3304(a)(6-10), (12) (1976)).

61. Unemployment Compensation Amendments of 1976, Pub. L. No. 94-566, §§ 312(a),
314(a), 90 Stat. 2667, 2678-80 (1976) (codified as amended at LR.C. § 3304(a)(12-15) (1976)).

62. Social Security Amendments of 1977, Pub. L. No. 95-216, § 403(b), 91 Stat. 1509, 1561
(1977) (codified at LR.C. § 3304{(a)(16)(A) (Supp. IIT 1979)).

63. Multiemployer Pension Plan Amendments Act of 1980, Pub. L. No. 96-364, § 414(a),
94 Stat. 1208, 1310 (1980) (to be codified at LR.C. § 3304(a)(15)).

64, Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2335(a-b), 95 Stat.
357, 863-64 (1981). )
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in approved trade readjustment training under the Federal Trade Act of
1974.%

Federal legislation enacted in 1982 required both regular and extended
benefit amounts to be rounded to the next lower multiple of one dollar.®®
The same legislation allowed the denial of benefits to nonprofessional em-
ployees of educational institutions between academic terms if the employees
have reasonable assurance that they will be employed at the beginning of
the next academic term.™”

b. Eligibility for Extended Benefits, The 1970 federal amendments re-
quired state participation in the federally sponsored extended unemploy-
ment compensation program.®® The program generally provides benefits to
unemployed persons afier regular state benefits have been exhausted, up to
a maximum of thirty-nine weeks for both regular state benefits and ex-
tended benefits.*® The federal government and the state generally share the
cost of the extended benefits equally.™

Several recent federal amendments have modified the states’ participa-
tion in the extended unemployment compensation program, A 1980 amend-
ment adopted a specific eligibility requirement relating to interstate ex-
tended benefit claims.” Another 1980 amendment provided that a state
without a one-week waiting period before benefit payments were made is
not entitled to the normal fifty percent federal share in the cost of extended
benefits for that one week and adopted specific extended benefit disqualifi-
cation requirements relating to the acceptance of an offer of suitable work.™

A 1981 amendment imposed an additional extended benefit eligibility
requirement of either base period earnings exceeding one and one-half times
the highest base period quarterly wages or forty times the weekly benefit
amount.”™ The same legislation reduced the number of weeks for which an
individual could receive extended benefits beyond the end of the benefit

65. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2506, 95 Stat. 357,
884-85 (1981).

66. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 191, 1982
U.8. Cone ConNg. & Ap. News (96 Stat.) 324 (to be codified at LR.C. § 3304).

67. Tax Equity and Fiscal Responsibility Act of 1882, Pub. L. No, 97-248, § 192, 1982
U.S. Cope Conc. & Ap. NEws (96 Stat.) 324 (to be codified at LR.C. § 3304(a)(6)(A)). -

68. Employment Security Amendments of 1970, Pub. L. No. 91-373, § 208, 84 Stat. 695,
712 (1970) (codified at LR.C. § 3304(a)(11) (1976)).

69. Federal-State Extended Unemployment Compensation Act of 1970, Pub. L. No. 91-
373, § 202, 84 Stat. 695, 708-09 (1970).

70. Federal-State Extended Unemployment Compensation Act of 1970, Pub. L. No. 91-
373, § 204, 84 Stat. 695, T11 (1970).

71. Multiemployer Pension Plan Amendments Act of 1980, Pub. L. No. 96-364, § 416(a),
94 Stat. 1208, 1310-11 (1980).

72. Omnibus Reconciliation Act of 1980, Pub. L. No. 96-499, § 1022(a}, 94 Stat. 2599,
2656, 2658-60 (1980).

73. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2404(a), 95 Stat.
357, 875-76 (1931).
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year by the number of weeks for which the individual received federal trade
readjustment allowances.™ :

The 1981 federal legislation also eliminated the so-called national trig-
ger for the payment of extended benefits and required that the state triggers
for extended benefits be changed from four percent to five percent of the
rate of insured unemployment.”™ The requirement of a 120% difference in
the average rate for the corresponding period of the preceding two calendar
years was retained.” In addition, the legislation excluded extended benefit
claims in determining the rate of insured unemployment for purposes of
computing the state triggers for extended benefits.”

4. Federal Supplemental Programs

In 1974, Congress enacted an emergency unemployment compensation
program to provide temporary supplemental benefits, financed by the fed-
eral government, for individuals who had exhausted both regular and ex-
tended benefits.”™ The federal supplemental benefit program was in effect
from January 5, 1975 to January 31, 1978 and provided supplemental bene-
fits for a maximum duration of twenty-six weeks.™

In 1982, federal legislation established a temporary six-month federal
supplemental compensation program to provide additional unemployment
compensation benefits of up to ten weeks for those unemployed individuals
in states, including Iowa, with very high unemployment rates.®® The benefits
were totally financed by the federal government and were available to unem-
ployed individuals who exhausted either their regular or extended benefits
after June 1, 1982.%* Federal legislation enacted in 1982 also directed the
United States Department of Labor to develop model state legislation to

74. Omnibus Budget Reconciliation Act of 1981, Pub. L, No. 97-35, § 2505(a), 95 Stat.
- 367, 883-84 (1981).

76. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-25, §8 2401(a-b), 2403(a),
95 Stat. 357, 874-75 (1981).

76. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 87-35, § 2403(a), 95 Stat.
367, 876 (1981), -

. 77. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2402(a), 95 Stat.
357, B75 (1981).

78. Emergency Unemployment Compensation Act of 1974, Pub. L. No. 93-572, 88 Stat.
1869 (1974).

79. Emergency Unemployment Compensation Act of 1974, Pub. L. No. 93-572, 83 Stat.
1869 (1974); Tax Reduction Act of 1975, Pub. L. No. 94-12, § 701(a), 89 Stat. 26, 65 (1975);
Emergency Compensation and Special Unemplaoyment Assistance Extension Act of 1975, Pub,
L. No. 94-45, §§ 101(a-f), 102(a), 103(a), 106, 89 Stat. 238, 236-39 (1975); Unemployment Com-
pensation Amendments of 1976, Pub. L. No. 94-566, § 116(d}(3), 90 Stat. 2667, 2672 (1976);
Emergency Unemployment Compensation Extension Act of 1977, Pub. L. No. 95-19, §§ 101(a),
102(a-c}, 103(a), 104(a), 105(a), 107(a), 91 Stat. 39, 39-43 (1977).

80. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, §§ 601-05, 1982
U.8. CopE Cong, & Ap. NEws (96 Stat.) 324.

81. Id.
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establish short-term compensation or worksharing programs, and to evalu-
ate the operation and impact of such programs,®®

C. Iowa’s Unemployment Insurance and Compensation Legislation

Towa, like all other states, took advantage of the tax credits and admin-
istrative grants under the federal legislation and the Iowa Legislature en-
acted federally certified unemployment insurance and compensation legisla-
tion at a special session in December 1936.%*

1. Coverage

The legislation established a compulsory state unempleyment insurance
and compensation system covering employers with eight or more employ-
ees.” Governmental, agricultural, domestic, and nonprofit employees, and
full-time students were not covered by the Act.®

2. Taxation

The state unemployment trust fund was to be built from employer con-
tributions. Deduetion of the contributions from employee wages was prohib-
ited.** Employers were initially required to contribute to the fund at a fiat
rate.®” After 1941 an employer, who had been liable for benefits for three
calendar years, could receive a reduced contribution rate if the employer’s
account contained an excess of contributions over benefits equaling at least
7.5% of the employer’s average annual payroll.®® As a condition to the re-

82. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 194, 1982
U.8. Copr Cong. & Ap. Nuws (96 Stat.) 324.

83. Unemployment Compensation Law, ch. 4, 1936 Iowa Acts 513. The legislation was
amended and reenacted in 1937. Unemployment Compensation Law, ch. 102-03, 1937 Iowa Acts
144-72. It was again amended in 1939. Unemployment Compensation, ch. 64-70, 1939 Iowa Acts
92-101. It was codified for the first time in the 1939 Code of Iowa. Iowa Cobe (1939).

84. The eight or more employees must have been in employment for some portion of a
day in each of fifteen different weeks within the current or the preceding calendar year. Iowa
Cobe § 1551.25(F)(1) (1939).

85. Iowa Cobe § 1651.25(E), (G)(7)(d), (e}, (b}, (i) (1939).

86. Iowa CobpE § 1551.13(AX(1) (1939).

87, For the last half of 1936 and for 1937 the contribution rate was 1.8% of the total
payroll paid by the employer. For 1938 through 1841 the rate was 2.7%. Jowa CobE §
1551.13(B) (1939).

88. Towa Cope § 1551.13(C) (1939). The normal rate was 2.7% of total payroll. The re-
duced rate was 1.8% of total payroll if the excess was 7.5% to 10%; the rate was 0.9% if the
excess was 10% or above. The average annual payroll was computed as the average of the
annugl total payable wages for the last three or five years, whichever average was higher. Iowa
Cobpe § 1651.265(A)(2) (1939). See also Hansen v. Jowa Employment Sec. Comm’n, 239 Iowa
1139, 34 N.W.2d 203 (1948) (for contruction of phrase “three calendar years after . . . he be-
comes liable for contribution " in section 96.7(c) of 1946 Iowa Code).
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duced rate, however, the total trust fund had to exceed certain levels.®® If
the employer’s account showed a negative balance the rate was increased.”

3. Employer Accounts and Charges

Basge period® employers’ accounts were charged with employee benefit
payments in inverse chronological order, i.e., the most recent employers
were charged first, with the charges not to exceed the wage credits earned by
employees.” Employees earned wage credits at a rate of one-sixth of the
total wages payable during the two-year base period, subject to a $65 maxi-
mum for each calendar quarter.”® In the case of a double allowance of bene-
fit eligibility by either a deputy and an appeal tribunal or an appeal tribunal
and the Jowa Unemployment Compensation Commission, and final reversal
of the benefit eligibility on appeal, the benefits were not recovered and the
employer’s account was relieved of charges by transfer of the charges to the
unemployment trust fund.™

4. Benefit Eligibility

The Iowa legislation provided benefits for both totally and partially un-
employed individuals.®® The legislation voided any agreements by individu-
als to waive, release, or commute rights to benefits, as well as voiding any
assignments, pledges, or encumbrances of benefit rights.®® The legislation
also prohibited the charging of certain fees to individuals claiming benefits
and the levy, execution, or attachment of benefits.*” State liability for the
payment of benefits was limited to the moneys available in the unemploy-
ment trust fund.®®

-@. Basic Eligibility Requirements. The major eligibility requirements
under the Iowa legislation were: (1) the filing of a claim and registration for
work at a state employment office, (2) earned wages of at least fifteen times
the individual’s weekly benefit amount within the last year of the base pe-

89. For the reduction to 1.8% the assets of the trust fund had to exceed the total benefits
paid from the fund in the preceding calendar year, and for the reduction to 0.9% the assets had
to exceed two times the total benefits paid in the preceding calendar year. Iowa Cobe §
1551.13{C)(5) (1939).

90. Towa Cone § 1561.13(CH4){b) (1939). If the balance was negative for all past periods
or for the last five years the rate was 3.6%. Id.

91. The base period was the first eight out of the last nine completed calendar quarters
immediately preceding the first day of the benefit year, i.e., preceding the filing date of the
claim for benefits. Iowa CobE § 1551.25(Q) (1939).

92. Iowa Cobpe § 1561.13(C)(1) (1939).

93. Iowa Cobe § 1551.09(E) (1939).

94, Iowa Cope § 15561.12(B) (1939).

95. Iowa Cope § 1551.09(C) (1939).

98. Iowa Cope § 1551.21(A), (C) (1939).

87. Iowa CopE § 15651.21(B), (C) {1939).

98. Iowa Cope § 1551.24 (1939).
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riod (the so-called attachment-to-the-labor-force requirement), (3) ability to
and availability for work, and (4) fulfillment of the two-week waiting
period.®® _

b. Weekly Benefit Amount and Duration of Benefits. The weekly ben-
efit amount for total unemployment was computed at fifty percent of full-
time weekly wages, subject to a maximum of fifteen dollars per week and a
minimum of five dollars per week or the full-time weekly wage, whichever
was less,’® The weekly benefit amount for partial unemployment was com-
puted at fifty percent of an individual’s last highest base period weekly
wage, decreased by the individual’s actual less-than-full-time wages above
two dollars.*®® The maximum duration of benefits during one benefit year
was fifteen weeks at the weekly benefit amount, but only up to the amount
of wage credits earned in the two-year base period.'*®

¢. Benefit Disqualifications. The Iowa legislation disqualified individ-
uals for benefits due to: (1) a voluntary quit without good cause attributable
to the employer, (2) a stoppage of work caused by participation or direct
interest in a labor dispute, (3) a failure, without good cause, to apply for
available, suitable work when directed to do so by the employment office or
the state agency, or to accept suitable work or to return to customary self-
employment, and (4) the receipt of other compensation, such as wages in
lieu of notice, workers’ compensation, old-age social security benefits, or re-
‘tirement pay.'®® A limited disqualification of two to nine weeks was included
for a discharge for misconduct.'®

5. Administration and Judicial Review

Administration of Iowa’s unemployment law was the responsibility of
the three-member Iowa Unemployment Compensation Commission.’®® This
Commission was appointed by the Governor and confirmed by the Senate,
with one member representing labor, one member representing employers,
and one member representing the public.!®® Determinations of benefit eligi-
bility, amount, duration, and disqualifications were initially made by a rep-
resentative of the Commission.'® Successive appeals could then be made to
a salaried examiner,'®® to the Commission,'®® to the Iowa District Court,''?

99. Iowa CobpEe § 1551.10 (1939).

100. Iowa Copr § 1551.09(B) (1939).

101. Iowa Cope § 15561.09(C) (1939).

102, Jowa Cope § 1651.08(E) (19329).

108. Iowa Cope § 1551.11(A), (C), (D), (E) (1939).

104. JTowa Cope § 1551.11(B) (1939).

105. Iowa Employment Sec. Law, ch. 98, 1941 Iowa Acts 103 (codified at Jowa Copg ch.
96 (1946)) (the name of the lowa Unemployment Compensation Commission was subsequently
changed to the Iowa Employment Security Commigsion).

108, Iowa Copg § 1551.16(A) (1939).

107. Iowa Cope § 165561.12(B) (1939).

108. Iowa Cope § 1551.12(B}), (C), (D) (1939). The Commission could also establish a
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and finally to the Iowa Supreme Court."** Determinations of charges against
employer accounts were initially made by the Commission.’?* For those em-
ployers not properly notified of the allowance of benefits, an appeal could be
taken to the Commission with the Commission or an appeal tribunal holding
a hearing."*® Determinations of employer contribution rates based on experi-
ence were initially made by the Commission.'** Successive appeals. could
then be made to the Commission for the revision of the contribution rates,
to an Iowa District Court, and finally to the Iowa Supreme Court.!'®

6. Penolties and Interest

a. Fraud end Misrepresentation. Iowa’s legislation provided penalties
for: fraud which included knowingly making a false statement or representa-
tion to obtain or increase benefits, to prevent or reduce the payment of ben-
efits, or to avoid or reduce employer contributions; for wilfully failing or
refusing to make employer contributions, to permit inspections, or to pro-
duce records; and for other wilfull violations of the unemployment law or
the rules adopted pursuant to the law.»'® A separate provision provnded for
the recovery of benefits received by reason of the nondlsclosure or misrepre-
sentation of a material fact.'?

b. Overdue Employer Contributions. Iowa’s legislation also required
the payment of interest on overdue employer contributions, and provided
for the collection of the overdue contributions and interest by civil action.'*®

D. Major Amendments to Iowa’s Unemployment Law

Like the federal law, Iowa’s unemployment compensation law has been
amended frequently, although the basic framework and the broad principles
have remained intact. The following discussion outlines by subject the major
amendments to the Jowa law from its implementation in 1937'*® through the

tribunal of a salaried examiner, a representative of employers, and a representative of employ-
ees to hear the initial appeal. Iowa Cope § 1551.12(D) (1938).

109. Iowa CobE § 1551.12(E), (F) (1939).

110. Iowa Cope § 1651.12(H), (I}, (J), (K) (1939).

111. Iowa Cobe § 1551.12(L) (1939).

112. Employment Security, ch. 74, § 2, 1947 Iowa Acts 103-04 (codified at Iowa CobE §
96.7(3)(a)(6) (1950)).

113. Id.

114. Unemployment Compensation, ch. 103 § 1, 1941 Iowa Acts 112-14 (codified at Jowa
Cope § 96.7(4) (1946)); Unemployment Compensation, ch. 73, §§ 2-4, 1943 Iowa Acts 80-91
(codified at Iowa CopE § 96.7(3) (a-b) (1946)).

115. Jowa CobE § 96.7(6)(a-c) (1946).

116. Iowa CopEe § 16551.22(A-C) (1939).

117. Jowa Cobpe § 1551.22(D) (1939).

118. TIowa Copxk § 1551.20(A,B) (1939).

119. Unemployment Compensation Law, ch. 102-03, 1937 Iowa Acts 144-72 (codified at
Iowa Cobpk ch. 77.2 (1939)).
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enactment of Senate File 2273 and House File 2347** in 1982.

1. Coverage

Significant amendments have extended the law’s coverage to include:
employers covered by the Federal Unemployment Tax Act,'*® employers
with four employees and employers with one employee for at least part of
one day in each of twenty weeka during the year,'*® and employers paying
wages of $1500 or more in one quarter,’** employers of corporate officers,
common law employees, and certain commissioned drivers,'®® state political
subdivision and nonprofit organization employees,'* public elementary and
secondary school employees and employees of hospitals and institutions of
higher education operated by state political subdivisions,’*” most agricul-
tural and domestic service employees and certain nonpublic elementary and
secondary school employees.!*®

Several other amendments have either restricted or clarified the scope
of the law’s coverage. Two amendments proscribed. the payment of benefits
to certain individuals employed by educational institutions for periods be-
tween academic terms' and during periods of paid sabbatical leave pro-
vided for in the individuals’ contracts.!®® A 1977 amendment proscribed the
payment of benefits to employees participating in sports or athletic events
or training for periods between successive spori seasons, and to alien em-
ployees unlawfully residing in the United States.'*

120. Unemployment Compensation Temporary Tax, ch. 1126, 1982 Iowa Acts 227.

121. Changes in State Unemployment Compensation Law requestied by the Federal Dep’t
of Labor, ch. 1030, 1982 Jowa Acts 54.

122, Employment Security, ch. 74, § 6, 1947 Iowa Acts 105 (codified at Iowa Cone §
96.19(6){g) (1950)).

123. Employment Sec. Coverage, ch. 82, §§ 1, 2, 19556 Iowa Acts 103 (codified at Towa
Cone §§ 96.8(2), 96.19(6)(a) (1858)).

124. Federal-State Unemployment Program, ch. 113, § 19, 1971 Jowa Acts 218 (codified at
Iowa Conk § 96.19(6)(a) (1973)).

125. Federal-State Unemployment Program, ch. 113, § 23, 1971 Iowa Acts 219-21 (codi-
fied at Iowa Cope §§ 96.19(6)(h), (D), (§), 96.19(7)(a)(1), (2), (3) (1973)).

126. Federal-State Unemployment Program, ch. 113, §§ 13, 15, 19-28, 30, 31, 1971 lowa
Acts 211-26 (codified at Jowa CopE §§ 96.7(8-14), 96.8(3)(c), 96.19(6)(a-c), (e), (g-k), 96.19(7)(a),
(b), (g), 96.19(21), (23-36) (1973)).

127. Employment Sec., ch. 92, §§ 16, 18, 19, 27-30, 1975 Iowa Acts 224-30 (codified at
Iowa Cope §§ 96.7(8), 96.19(5), 96.19(7)(a-c), 96.19(7){a)(7), 96.19(7)(g)(1) (1977)).

‘128, Unemployment Compensation, ch, 54, §§ 11-14, 16-23, 25-29, 36, 1977 Iowa Acts 156-
84 {codified at Iowa Copg §§ 96.19(6)(a), (h), (1), (m), 98.19(7)(a), (g), 96.19(13), (36-38) (1979)).

129. Federal-State Unemployment Program, ch. 113, § 3, 1971 Iowa Acts 205-06 (codified
at Towa Cope § 96.4(6) (1978)). See supra text accompanying note 60.

130. Unemployment Compensation, ch. 33, § 7, 1979 Iowa Acts 172 (codified at Jowa
Cobe § 96.4(6)(b) (1981)).

131. Unemployment Compensation, ch. 54, § 3, 1977 Iowa Acts 161-62 (codified at Towa
CobpE § 96.5(9-10) (1979)). See supra text accompanying note 61.
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2. Taxation and Rates

a. Taxaeble Wages. The original Iowa law required employer contribu-
tions to be paid as a percentage of total payroll.!** A 1941 amendment lim-
ited employer contributions to the first $3,000 of wages paid to each em-
ployee.’*® Subsequent amendments raised that amount to $6,000.'% A 1977
amendment replaced the flat amount with a variable taxable wage base of
66% % of the statewide average annual wage paid to employees in covered
employment, as caiculated annually by the Department.!®

b. Early Employer Contribution Rates. The earliest employer contri-
bution rates were 1.8% and 2.7% of the employers’ taxable wage bases, with
modified rates dependent upon the existence and amount of excess contri-
butions over benefits in individual employer accounts.’*® Frequent amend-
ments varied the rates according to the amount of an employver’s annual
payroll,'** according to the amount of excess contributions over benefits in
an employer’s account,'*® and according to the relative monetary value of
the unemployment trust fund.’®® Provisions were also adopted which al-
lowed employers to make voluntary contributions in excess of those contri-
butions required of the employers,'® and which required successor employ-
ers to assume the predecessor employers’ positions with respect to employer
accounts and contribution rates.'**

c. Contribution Rate Tables. Beginning in 1961, amendments to the
Iowa law increasingly abandoned flat contribution rates in favor of more so-

132. Iowa Cobk ch. 77.2, § 1551.13(B) (1939).

133. Unemployment Compensation, ch. 100, § 1, 1941 Iowa Acts 108 (codified at Iowa
CoDE § 96.7(1)(a) (1946)). ‘

134. Employment Sec., ch. 93, § 3, 1975 Iowa Acts 231 (codified at Iowa Cope § 96.19(21)
(197D)).

135. Unemployment Compensation, ch. 55, § 5, 1977 Iowa Acts 169-70 (codified at Iowa
Cobe § 96,19(20) (1979)).

136. Iowa Cope ch. 77.2, § 1561.13 (1939).

137. See, e.g., Unemployment Compensation, ch. 71, § 1, 1943 fowa Acts 87 (not codified);
Unemployment Compensation, ch. 37, § 2, 1945 Iowa Acts 72 (not codified).

138. Unemployment Compensation, ch. 73, § 3, 1947 Iowa Acts 104 (codified at Iowa
Cope §§ 96.7(3)(d)(2-5) (1950)); Unemployment Compensation, ch. 61, § 2, 1951 Iowa Acts 91
(codified at Iowa Cobe §§ 96.7(3)(d)(1-5) (1954)); Employment Sec., ch. 85, § 1, 1961 Iowa Acts
112 (codified at Towa Copk § 96.7(3)(d) {1962)); Employment Sec. Benefits, ch. 110, § 3, 1985
TIowa Acts 184-86 (codified at Jowa Cobe § 96.7(3)(d) (1966)).

139. Unemployment Compensation, ch. 61, § 2, 1951 Iowa Acts 91 (codified at Iowa CopE
§ 96.7(3){(d)(1-6) (1954)); Employment Sec., ch. 85, § 1, 1961 Iowa Acte 112 (codified at Iowa
CobE § 96.7(3)(d) (1962)); Federal-State Unemployment Program, ch. 113, § 7, 1971 Iowa Acts
207-08 (codified at Towa Cobe § 96.7(3){a)(2) (1973)); Employment Sec., ch. 93, § 1, 1975 Iowa
Acts 231 (codified at Iowa Cone § 96.7(3)(e) (1977)).

140. Unemployment Compensation Contributions, ch. 87, § 1, 1945 Iowa Acts 112 (codi-
fied at Iowa Cope § 96.7(3)(a) (1946)).

141. Unemployment Compensation Contributions, ch. 88, § 1, 1945 Iowa Acts 113 {codi-
fied at Iowa Cobe § 96.7(3)(b) (1946)).
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phisticated contribution rate schedules and tables,'#* Strict adherence to the
rate schedules, however, was found to be undesirable and therefore the rates
were surcharged.’® This development of sophisticated rate schedules
culminated in a 1977 amendment which adopted an elaborate rate schedule
of nine tables and twenty-one percentage-of-excess ranks.** The use of a
gpecific table depends upon a comparison of three systemic factors: (1) the
current level of the unemployment trust fund, (2) the highest total benefits
paid in any of the preceding ten years, and (3) the current amount of total
wages paid in covered employment.’® The percentage of excess ranks are
derived from a comparison of three factors specifically related to individual
employer accounts: (1) total contributions paid, (2) total benefits charged,
and (3) the average of individual employers’ last three annual payrolls.'*

The three systemic factors used to determine the applicable rate table,
however, have not been used since the 1977 amendment mandated the use
of table two for calendar years 1978 and 1979, and two subsequent
amendments have mandated the use of table three for calendar years 1980
through 1983.14¢

d. New Contributing Employer Rates. A 1971 amendment established
a flat contribution rate of 1.5% for eight chargeable quarters for a contribut-
ing employer newly subject to the payment of contributions and not previ-
ously qualified for a computed rate based on experience.!** A 1977 amend-
ment increased the flat rate for new employers to not less than 1.8%.'* A
1981 amendment retained the flat rate of not less than 1.8% and extended
its applicability from eight to twenty chargeable quarters, unless an em-
ployer had a negative balance in the employer’s account after eight chargea-
ble quarters and the account had been charged with benefit payments of

142. Employment Sec., ch. 85, § 1, 1961 Iowa Acts 112 (codified at Iowa CobE § 96.7(3)(d)
(1962)); Employment Sec. Benefits, ch. 110, § 8, 1985 Iowa Acts 184 (codified at Jowa CopE §
96.7(3)(d) (1968)); Federal-State Unemployment Program, ch. 113, § 7, 1871 Iowa Acts 207-08
(codified at Iowa Copk § 96.7(3)(a)(2) (1973)).

143. Employment Sec., ch. 93, § 2, 1975 Iowa Acta 231 (codified at Iowa Cope § 96.7(15)
(1977)); Job Serv. Dep't, ch. 1068, § 16, 1976 Iowa Acts 104 (codified at Towa CopE § 96.7(16)
(1977)).

144. Unemployment Compensation, ch. 55, §§ 2, 8, & 6, 1977 Iowa Acta 165-68, 170 (codi-
fied at Iowa Cope §§ 96.7(3){(c), (d) (1979)).

145, Unemployment Compensation, ch. 55, § 3, 1977 lowa Acts 168-68 (codified at Iowa
Cope § 96.7(3)(d)(1), (2) (1979)).

146. Id. (codified at Iowa Cope § 96.7(3)(d) (1979)).

147. Id.

148, Unemployment Compeneation, ch. 33, § 17, 1979 Iowa Acts 177 (codified at Iowa
CopEe § 96.7(3)(d) (1981); Unemployment Compensation, ch. 18, § 6, 1981 Jowa Acts 113 (to be
codified at Iowa Cope § 96.7(3)(d) (1983)).

149. Federal-State Unemployment Program, ch. 113, § 10, 1971 Iowa Acts 209 (codified at
Iowa Cobne § 96.7(3)(c) (1873)).

150. Unemployment Compensation, ch. 85, § 2, 1977 lowa Acts 165-66 (codified at Iowa
Cope § 96.7(3)(c) (1979)).
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more than twenty-six times the highest maximum weekly benefit amount
during the past four calendar quarters immediately preceding the computa-
tion date.'s!

e. Zero Contribution Rates. The 1977 legislation which adopted the.
current system of contribution rate tables and percentage-of-excess ranks
deviated from the new rate tables in providing that an employer assigned a
contribution rate under tables four through nine would, nevertheless, not be
required to contribute to the unemployment compensation trust fund if the
employer’s percentage-of-excess was at least 7.5% (excess of total contribu-
tions paid over total benefits charged, divided by the average of the em-
ployer’s last three annual payrolls), and the employer had not been charged
with benefit payments within the forty calendar quarters immediately pre-
ceding the rate computation date.® A 1981 amendment expanded this spe-
cial zero contribution rate to allow zero rates when table three is in effect
and where the employer had not been charged with benefit payments for the
twenty-four, instead of forty, preceding calendar quarters.® The amend-
ment also limited the computed contribution rate to 1.8% for the first year
for which an employer no longer qualified for the zero contribution rate.!®

f. Rates for Employers with Negative-Balance Accounts. A 1981
amendment surcharged the contribution rates of those employers qualified
for experience rates whose accounts show negative balances on the last two
rate computation dates.”® The surcharge is 0.5% of taxable wages and is
cumulative, up to a maximum of three percent, for each subsequent and
consecutive year in which an employer’s account still has a negative
balance.®®

& Temporary Emergency Tax. A 1982 amendment requires the collec-
tion of a temporary emergency tax of not more than 0.1% of taxable wages
for any or all calendar quarters of 1983 if the emergency tax is necessary for
the payment of interest accrued on advances received from the federal gov-
ernment for the payment of Iowa unemployment compensation benefits.1”

151. Unemployment Compensation, ch. 19, § 5, 1981 Iowa Acts 111-12 (to be codified at
Iowa Cone § 96.7(3)(c) (1983)).

152. Unemployment Compensation, ch. 55, § 3, 1977 Iowa Acts 166-68 (codified at Towa
Cope § 96.7(3)(d) (1979)). _

..158. Unemployment Compensation, ch. 19, § 6, 1981 lowa Acts 170 (to be codified at
Iowa Cope § 96.7(3)(d) (1983)).

164. Id.

155. Unemployment Compensation, ch. 19, § 7, 1981 Iowa Acts 170 (to be codified at
Iowa Cope § 96.7(3)(d) (1983)).

166. - Id.

157. Unemployment Compensation Temporary Tax, ch. 1126, § 1, 1982 Iowa Acts. 227 (to
be codified at Iowa Cong § 98.7(15) (1983)). The emergency tax applies to all employers except
government entities, nonprofit organizations, and employers with zero contribution rates. The
emergency tax is to be maintained separately from the unemployment trust fund and can only
be used to repay the interest on the federal advances, Id. Federal law prohibits the use of trust
fund money to repay the interest. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-
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If the unemployment trust fund becomes insolvent, the state would be re-
quired to borrow the funds necessary to meet current benefit payments from
the federal government.'®®

h. Early Payments of Employer Contributions. The 1982 legislation
also authorized the Department to require early payments of employer con-
tributions for the first calendar quarter of 1988 if the trust fund fell below a
specified level.’®® The early payment provision was designed to eliminate,
delay, or reduce the need to borrow from the federal government to meet
current benefit payments.

i.  Government Entities. The 1971 legislation, which required the cov-
erage of employees of certain state and state wholly owned instrumentali-
ties, required that the state and state instrumentality employers reimburse
the unemployment trust fund for actual benefits paid to their employees, in
lieu of making contributions to the trust fund.’*® A 1975 amendment ex-
tended the coverage to employees of the state’s political subdivisions.'** A
1977 amendment redefined the state and state instrumentalities as govern-
ment entities and allowed them to choose reimbursable or contributory sta-
tus.’®® Flat contribution rates were established for government entities for
1978 and 1979'** and a flat contribution rate, based on experience in 1978,
was established for government entities for 1980.2% For calendar years after
1980 a schedule of seven percentage-of-excess ranks was established to de-
termine government entity contribution rates above or below a base rate,
calculated annually by the Department after considering the historical expe-
rience of contributing government entities since 1980, compared to the taxa-
ble wages of contributing government entities in the previous calendar
year,'®®

35, § 2407(a), 95 Stat. 357, 879-80 (1981). The 1982 legislation also allows the special unemploy-
ment security contingency fund to continue to grow, rather than be transferred automatically
by statute, in order that interest on the federal advances can be paid from the contingency
fund. Unemployment Compensation Temporary Tax, ch. 1126, § 2, 1982 Jowa Acts 227 {to be
codified at Towa Cope § 96.13(3) (1983)).

158. 42 U.S.C. § 1321 (1976) (as amended by the Omnibus Budget Reconciliation Act of
1981, Pub. L. No. 97-35, § 2407, 95 Stat. 357, 880 (1981)).

159. Unemployment Compensation Temporary Tax, ch. 1126, § 1, 1982 Iowa Acta 227 (to
be codified at Iowa Cope § 96.7(16) (1983)).

160, Federal-State Unemployment Program, ch. 118, § 13, 1971 Iowa Acts 211-12 (codi-
fied at Iowa CopEe § 96.7(8) (1973)).

161. Employment Sec., ch, 92, §§ 16, 18, 19, 27, 29, 1975 Iowa Acts 224-29 (codified at
Iowa CobpE §§ 96.7(8), 96.19(5), 96.18(7)(a)(7) (1977)).

162. Unemployment Compensation, ch. 54, §§ 4-7, 16, 20, 21, 36, 40, 41, 1877 Towa Acts
152-64 {codified at Iowa Code §§ 96.7(8), 96.7(9)(b)}(1), 96.7(12), (13}, 96.1HT)a)(4),
96.19(7)(a)(8)(g), 86.19(38) (1979)).

163. Unemployment Compensation, ch. 54, § 4, 1977 Iowa Acts 192 (codified at Towa
CopE § 96.7(8)(b) (1979)).

164. Unemployment Compensation, ch. 33, § 22, 1976 Iowa Acts 178 (codified at Jowa
Cope § 98.7(8)(b)(3), (4) (1981)).

165. Id.
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J. Nonprofit Organizations. The 1971 amendment, which required the
coverage of employees of nonprofit organizations and state-owned hospitals
or institutions of higher education, authorized the financing of benefits to
employees either through regular employer contributions to the trust fund
or through employer reimbursements to the trust fund for actual benefits
paid.'®® .

3. Employer Accounts and Charges

a. Wage Credit Limitation on Charges. Employer accounts were origi-
nally charged with regular benefit payments up to the amount of quarterly,
employee-earned wage credits,’®” and later with extended benefit payments
up to an additional fifty percent of wage credits.’*® Amendments frequently
modified the computation of wage credits by redefining the base period as a
one-year period'® and by raising the dollar maximum of. quarterly wage
credits which could be earned from $65 to $200.27° Subsequent amendments
modified the wage credit limitation by establishing a quarterly maximum of
7.2 times an individual’s weekly benefit amount'” and by adopting an an-
nual maximum of one-third of the individual’s base period wages in covered
employment,'”® later increased to one-half of the individual’s base period
wages.'” The most recent amendment reduced the limitation on the earning
of wage credits from one-half to one-third of base period wages, except for
individuals laid off due to an employer going out of husiness.!™

b. Transfers of Charges. While specific employer accounts are still
generally charged with benefit payments, several significant amendments
have either transferred charges to another employer or to the unemploy-
ment trust fund. The first amendment, passed in 1951, charged the trust
fund and relieved base period employers of charges where the employers

166. Federal-State Unemployment Program, ¢h. 113, § 13, 1971 Iowa Acts 211-12 {cod:-
fied at Iowa Cope § 96.7(9) (1973)).

167. Iowa CopE § 1561.13(C)(4)(b) (1939).

168. Federal-State Unemployment Program, ch. 113, §§ 7 & 8, 1971 Iows Acts 207-08
(codified at Towa Cone § 96.7(3)(a)(2), (3) (1973)).

169. Unemployment Compensation, ch. 86, § 7, 1945 Towa Acts 111 {codified at Iowa
Cobe § 96.19(17) (1946)).

170. Unemployment Compensation, ch. 86, §§ 2, 5, 1945 Towa Acts 111 {codified at Jowa
Cone §§ 96.3(5), 96.7(3)(a} (1946)); Unemployment Compensation, ch. 73, § 6, 1947 Iowa Acts
102-03 (codified at Iowa ConE § 96.3(5) (1950); Employment Sec., ch. 79, § 3, 1955 Iowa Acts
101 (codified at Jowa Cope § 96.3(6) (1958)).

171. Employment Sec., ch, 112, § 1, 1959 Iowa Acts 151 (codified at Towa Cope § 96.3(5)
(1962)).

172. Employment Sec. Benefits, ch. 110, § 2, 19685 Iowa Acts 184 (codified at Iowa CobE §
96.3(5) (1966)).

173. Employment Sec., ch. 92, § 3, 1975 Towa Acts 220 (codified at Towa Copg § 96.3(5)
(1977). _

174. Unemployment Compensation, ch. 33, § 3, 1979 Iowa Acts 170-71 (codified at Towa
Cope § 98.3(5) (1981)).
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were still employing partially unemployed individuals in the same base pe-
riod employment.’™ A 1981 amendment applied the transfer of charges to
reimbursable as well as contributing employers.**

A 1971 amendment transferred wage credits from the employver, from
whom an individual voluntarily quit in good faith, to the employer from
whom the individual accepted better employment and remained continu-
ously in that employment for at least six weeks.™ The subsequent em-
ployer’s account was charged with any benefit payments to the individual,
except that the former employer charges were transferred to the trust fund
if the better employment was in another state.!™ A 1975 amendment ap-
plied the 1971 amendment transfers of charges to other employment rather
than better employment. The 1975 amendment provided for the transfer of
all employer charges to the trust fund where the individual accepted better
employment in good faith and the better employment was terminated or the
individual was laid off after one week but prior to the expiration of six
weeks.!™ The amendment also transferred charges from the former em-
ployer to the succeeding employer where the individual voluntarily quit the
former employment bui requalified for benefits by earning the required
wages in covered employment.'® Finally, a 1979 amendment retained the
transfer of charges to the succeeding employer in voluntary quit requalifica-
tion cases, but allowed the transfer of ten weeks of charges from the suc-
ceeding employer to the trust fund if the charges were due to wage credits
earned by the individual from the former employer.**'

The same 1979 amendment transferred charges from the former em-
ployer to the succesding employer with whom an individual requalified for
benefits by earning the required wages in covered employment, where the
former employer discharged the individual for misconduct, or where the in-
dividual’s employment was terminated and the individual failed without
good cause, either to apply for available, suitable work or to accept suitable
work or to return to customary self-employment.'®® The amendment also
provided, in cases of misconduct but not in cases of failure to apply for or

176. Employment Sec., ch. 62, § 1, 1951 Iowa Acts 92, (codified at Iowa Copr §
96.7(3)(a)(2) (1964)).

176. Unemployment Compensation, ch, 19, § 3, 1981 Iowa Acts 110-11 (to be codified at
TIowa Cope § 96.7(3)(a)(2) (1983)).

177. Federal-State Unemployment Program, ch. 113, § 4, 1971 lowa Acts 206 (codified at
Iowa Cong § 96.5(1)(b) (1973)).

178. Id.

179. Employment Sec., ch. 92, § 5, 1975 Iowa Acts 221 (codified at Iowa CopE § 96.5(1)(a)
(1981)).

180. Employment Sec., ch. 92, § 13, 19756 Iowa Acts 223-24 (codified at Iowa Cone §
96.7(3) (a)(2) (1977)).

181, Unemployment Compensation, ch, 33, § 15, 1979 Iowa Acta 176-77 (codified at Towa
Cobe § 86.7(3)(a)(2) (1981)).

182, Id.
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accept suitable work, for the transfer of ten weeks of charges from the suc-
ceeding employer to the trust fund if the charges were due to wage credits
earned by the individual from the former employer.!®?

Several other transfers of charges to the trust fund have been required
by amendment. A 1975 amendment transferred charges to the trust fund for
unemployed individuals in approved training.** A 1979 amendment trans-
ferred charges to the trust fund from an employer’s account where the
charges were due to an erroneous overpayment and the overpayment was
not recovered within two years of the last date of the overpayment.’*®

c¢. Government Entity and Nonprofit Organization Accounts. The ac-
counts of reimbursable government entities and nonprofit organizations
were originelly charged with 100% of regular benefit payments and fifty per-
cent of extended benefit payments, subject to the wage credit limitation.!
A 1977 amendment and a 1979 conforming amendment required govern-
ment reimbursable employers to pay 100% of extended benefits, and
charged their accounts with 100% of the extended benefit payments.'®” A
1978 amendment required all reimbursable employers, whether government
entities or nonprofit organizations, to pay all extended benefits, and charged
their accounts with all extended benefit payments.'®® Finally, a 1981 amend-
ment required both reimbursable and contributing government entities to
pay all extended benefits, and charged their accounts with all extended ben-
efit payments.'®®

4. Benefit Eligibility

a. Basic Requirements. 1. Attachment to the labor force. The attach-
ment-to-the-labor-force eligibility requirement was first increased from
earned base period wages of fifteen times the individual’'s weekly benefit
amount to twenty times the weekly benefit amount.'® This was later modi-

183. Id.

184, Employment Sec., ch. 92, § 4, 1975 Iowa Acts 220-21 {codified at Yowa CobE § 96.4(7)
(1981)).

185. Unemployment Compensation, ch. 23, § 4, 1979 Iowa Acts 171 (codified at Iowa
Copg § 96.3(7) (1981)).

186. Federal-State Unemployment Program, ch. 113, § 13, 1971 Iowa Acts 211-16 (codi-
fied at Iowa Cope § 96.7(12) (1973)).

187. Unemployment Compensation, ch. 64, §§ 4-6, 1977 Iowa Acts 152-54 (codified at
Iowa Cope §§ 96.7(8), 96.7(9)(b)(1), 96.7(12) (1979)); Unemployment Compensation, ch. 33, §
16, 1979 Towa Acta 177 (codified at Iowa Cone § 96.7(3}(a)(3) (1981)).

188, Unemploymeni Compensation Contributions, ch. 1059, § 1, 1978 Iowa Acts 257-58
(codified at Iowa CopE § 96.8(6) (1979)).

189. Unemployment Compensation, ch. 19, § 4, 1981 Iowa Acts 111 (to be codified at
Iowa CobpE § 96.7(3)(a)(3) (1983)).

190. Unemployment Compensation, ch. 86, § 2, 1946 Iowa Acts 110 (codified at Iowa
Cope § 96.4(5) (1946)); Unemployment Compensstion, ch. 73, § 2, 1947 Iowa Acts 102 (codified
at Iowa Cobpe § 96.4(5) (1950)).
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fied to require earned wages in the individual’s highest-paid base period
quarter of $200 and wages of $100 in another base period quarter." The
attachment requirements were most recently raised to $400 and $200,'** and
an additional base period earning requirement of one and one-quarter times
the highest base period quarterly wages was imposed.'®®

2. Reattachment to the labor force. A 1959 amendment added the
reattachment-to-the-labor-force requirement of $100 in quarterly wages
earned subgequent to the beginning of the first benefit year as a condition
for eligibility in a second benefit year.®* The reattachment requirement was
later increased to $200** and subsequently modified to require earned wages
in covered employment totalling at least ten times the weekly benefit
amount.1®

3. Waiting period. Benefit eligibility amendments were enacted which
reduced the waiting period from two weeks to one week,'*” made the one-
week waiting period compensable after benefits had been payable for five
consecutive weeks,'® atruck the requirement that the five weeks be consecu-
tive,’* and finally abolished the waiting period altogether.®®

4. Earnestly and actively seeking work. A 1959 amendment added the
requirement of earnestly and actively secking work to the able to work and
available for work requirements.*®

b. Expanded Benefit Eligibility. 1. Job training. A 1971 amendment
provided benefit eligibility for individuals in state-approved job training.?*®

191. Employment Sec., ch. 112, § 2, 1959 Iowa Acts 154 (codified at Jowa Cobpe § 96.4(5)
(1962)).

192. Job Serv. Dep’t, ch. 1068, § 6, 1976 Iowa Acts 100 (codified at Jowa Cope § 96.4(4)
(1977)).

193. Unemployment Compensation, ch. 33, § 6, 1979 Iowa Acts 172 (codified at Iowa
CopEe § 96.4(4) (1981)).

194. Employment Sec., ch. 112, § 2, 1959 Iowa Acts 154 (codified at Iowa Cope § 96.4(5)
(1962)). i

195. Job Serv. Dep't, ch. 1068, § 6, 1976 Iowa Acts 100 (codified at Iowa Cope § 96.4(4)
1977)).

108. Unemployment Compensation, ch, 33, § 6, 1979 lowa Acta 172 (codified at Iowa
Copk § 96.4(4) (1981)).

197. Unemployment Compensation, ch. 78, § 5, 1947 Iowa Acts 102 (codified at Iowa
Cobe § 96.4(4) (1950)).

198. Employment Sec. Waiting Period, ch. 111, § 1, 1965 Iowa Acts 186 (codified at Iowa
CooE § 96.4(4) (1966)).

189. Employment Sec., ch. 92, § 4, 1976 Iowa Acts 220-21 (codified at IowA CobE § 96.4(4)
(1977)). ;

200. Job Serv. Dep't, ch. 1088, § 5, 1976 Iowa Acts 100 {not codified). The state is there-
fore ineligible for the normal 50% federal share in the first-week costs of extended benefits. See
supra text accompanying note 72.

201. Employment Sec., ch. 112, § 2, 1959 Iowa Acta 154 (codified at Jowa Cope § 96.4(3)
(1862)) (emphasis added).

202. Federal-Statea Unemployment Program, ch. 113, § 3, 1971 Iowa Acts 205-06 (codified
at Iowa CopE § 98.4(6) (1981)). Enacted to comply with Employment Security Amendments of
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A 1982 amendment provided benefit eligibility for individuals in approved
trade readjustment training under the Federal Trade Act of 1974.20%

. 2. Temporary unemployment. A 1975 amendment provided benefit el-
igibility for individuals temporarily unemployed for not more than four
weeks.? The amendment also waived the work registration requirement
and the requirements relating to ability to work, availability for work, and
earnestly and actively seeking work for temporarily unemployed
individuals.**®

3. Extended benefits. State legislation enacted in 1971 to conform
with federal law established Iowa’s participation in the federally sponsored
extended unemployment compensation program.?® Amendments passed in
1981 and 1982 brought the state’s law into conformity with federal law con-
_cerning the maximum two-week extended benefit eligibility for individuals
filing interstate claims.*? Amendments passed in 1981 and 1982 conformed
to federal law and disqualified individuals for extended benefits for failure
to apply for or refusal to accept an offer of suitable work.?®® A 1982 amend-
ment, in order to comply with federal law, adopted an attachment-to-the-
labor-force eligibility requirement for extended benefits of base period earn-
ings exceeding one and one-half times the highest base period quarterly
wages.®*® Another 1982 amendment limited extended benefits to be received
-beyond the end of an individual’s benefit year by the number of weeks for
which the individual received trade readjustment allowances under the Fed-
eral Trade Act of 1974210

1970, Pub. L. No. 91-373, § 104(a), 84 Stat. 697 (1970) (codified at LR.C. § 3304(a)(8) (1976)).

203. Changes in State Unemployment Compensation Law Requested by the Federal
Dep't of Labor, ch. 1030, § 2, 1982 Iowa Acts 54-56 (to be codified at Jowa CopE § 96.4(6)(b)
(1983)). See supra text accompanying note 65. .

204. Employment Sec., ch. 92, § 33, 1975 Iowa Acts 230 (codified at Iowa CopE §
96.19(9)(c) (1981)). _

205. Employment Sec., ch. 92, § 4, 19756 Iowa Acts 220-21 (codified at Iowa Cope § 96.4(1,
3) (1981)).

206. Federal-State Unemployment Program, ch. 113, §§ 7, 8, 16, 31, 33, 1971 Iowa Acts

207-28 (codified at lowa Copr §§ 96.7(3)(a)(2), (3), 96.11(11), 98.19(4-13), 96.29 (1973)). See
supre text accompanying note 65.
: 207. Unemployment Compensation, ch. 19, § 11, 1981 Iowa Acis 113-14 and Changes in
State. Unemployment Compensation Law Requested by the Federal Dep’t of Labor, ch. 1030, §
8, 1982 Iowa Acts 56-57 (o be codified at Iowa CobE § 96.29(4) (1983)). See supra text accom-
panying note 70.

208. Unemployment Compensation, ch. 19, § 10, 1981 Iowa Acts 113 and Changes in State
Unemployment Compensation Law Requested by the Federal Dep't of Laboer, ch. 1030, § 8,
1982 Jowa Acts 56-57 (to be codified at Iowa Cobe § 96.29(2) (1983)). See supra text accompa-
nying note 71.

209. Changes in State Unemployment Compensation Law Requested by the Federal
Dep't of Labor, ch. 1030, § 8, 1982 Iowa Acts 56-57 (to be codified at Iowa Cope § 96.29(1)(c)
(1983)). See supra text accompanying note 72. '

210. Chenges in State Unemployment Compensation Law Requested by the Federal
Dep't of Labor, ch. 1030, § 8, 1982 Iowa Acts 56-57 (to be codified at Iowa CopE § 96.29(6)
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The so-called state trigger for extended benefits was amended in 1977
to provide an optional state trigger at the five percent rate of insured unem-
ployment.*** A 1979 amendment, however, repealed the optional five percent
state trigger.* A 1982 amendment brought the extended benefit triggers
into conformity with federal law by eliminating the national trigger, by rais-
ing the state trigger from four percent to five percent of the rate of insured
unemployment, and by excluding extended benefit claims in the determina-
tion of the rate of insured unemployment.*'®

c. Weekly Benefit Amount and Duration of Benefits.

1. Total and temporary unemployment. Frequent amendments have
modified the computation of the weekly benefit amount for both total and
temporary unemployment. The computation of fifty percent of the full-time
weekly wages was changed to a computation of one-twenty-third of an indi-
vidual’s highest base period quarterly wages, subject to a weekly maximum
of eighteen dollars and a minimum of five dollars.*** The maximum was sub-
sequently increased from eighteen dollars to thirty dollars,»® and the com-
putation modified to one-twentieth of an individual’s highest base period
quarterly wages.®’® A 1959 amendment replaced the computation with an
elaborate schedule of individual weekly benefit amounts, each subject to a
maximum varying from thirty dollars to forty-four dollars and conditioned
on the number of the individual’s dependents.®” The benefit schedule, how-
ever, was abandoned a few years later in favor of the computation of the
weekly benefit amount at one-twenty-second of an individual’s highest base
period quarterly wages, subject to a maximum of fifty percent of the state-

(1983)). See supra text accompanying note 73.

211. Unemployment Compensation, ch. 54, §§ 33, 34, 1877 Towa Acts 162-63 (codified at
Iowa CopE § 96.19(28, 29) (1879)).

212. Unemployment Compensation, ch. 33, §§ 81, 32, 1979 Iowa Acts 184-85 (codified at
Iowa Cope § 96.19(28, 29) (1981)).

213. Changes in State Unemployment Compensation Law Requested by the Federal
Dep't of Labor, ch. 1030, §§ 3-9, 1982 Iowa Acts 56-67 (to be codified at Jowa Cone §§
96.19(25), (28), (30), 96.29(5) (1983)). See supra text accompanying notes 74-76.

214. Unemployment Compensation, ch. 86, § 1, 1945 Iowa Acts 110 (codified at Towa
Cong § 96.3(4) (1948)).

215. Unemployment Compensation, ¢h. 78, § 1, 1947 Jowa Acts 102 (codified at Iowa
ConE § 96.19(6)(a) (1958)); Unemployment Compensation, ch. 67, § 1, 1949 Iowa Acts 87 (codi-
fied at Jowa Cape § 96.3(4) (1950)); Unemployment Compensation, ch. 61, § 1, 1951 Iowa Acts
91 (codified at Iowa CopE § 96.3(4) (1954); Employment Sec., ch. 79, § 1, 1955 Iowa Acts 101
(codified at Iowa Cope § 86.3(4) (1958)).

218. Unemployment Compensation, ch. 67, § 2, 1949 Iowa Acts 87 {(codified at Iowa CopE
§ 96.3(4) (1950)).

217. Employment Sec., ch. 112, § 1, 1959 Iowa Acts 151-54 (codified at Iowa Cope §
96.3(4) (1962)). Dependency status was determined generally by provision of over one-half of
the cost of support. A nonworking spouse was essentially treated as a dependent; however, the
fact that a spouse worked did not, in most instances, significantly reduce the individual’s maxi-
mum benefit. Id.
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wide average weekly wage.?'® The computation was subsequently modified to
ohe-twentieth of the highest base period quarterly wages, subject to &2 maxi-
mum of fifty-five percent of the state-wide average weekly wage.?!® This was
later changed to a maximum of 66% % of the state-wide average weekly
wage.*® The most recent amendment affecting the computation of the
weekly benefit amount established five separate weekly-benefit-amount
computations and maximums for individuals with different numbers of de-
pendents.?® For an individual with no dependents the weekly benefit
amount is computed at one-twenty-third of the highest base period quar-
terly wages, subject to a maximum of fifty-eight percent of the state-wide
average weekly wage.2*® The other four computations apply to individuals
with one, two, three, four or more dependents. The applicable fractions of
wages are respectively one-twenty-second, one-twenty-first, one-twentieth,
and one-nineteenth and the applicable state-wide average weekly wage max-
imums are respectively sixty, sixty-two, sixty-five, and seventy percent.?**

The maximum duration of benefits, always subject to the wage credit
limitation, was gradually increased by five different amendments from
fifteen to thirty-nine weeks.®™ The most recent amendment reduced the
maximum duration of benefits to twenty-six weeks, except for individuals
laid off due to an employer going out of business,’2®

2. Partial unemployment. The weekly benefit amount for partial un-
employment has also been modified frequently. The original law was
amended to compute the partial benefit at the individual’s weekly benefit
amount for total unemployment reduced by the individual’s actual less-
than-full-time wages over a dollar amount which gradually reached six dol-
lars.?* The effect of the intentional disregard of the six dollars of actual

218. Employment Sec. Benefits, ch. 110, § 1, 19656 Iowa Acts 183-84 {codified at Iowa
Conr § 96.3(4) (1986},

219. Federal-State Unemployment Program, ch. 113, § 1, 1971 Iowa Acts 205 (codified at
Iowa Cope § 96.3(4) (1973)).

220. Employment Sec., ch. 92, § 2, 1975 Jowa Acts 219-20 (codified at Iowa Cope § 96.3(4)
(1977)).

221. Unemployment Compensation, ch. 33, § 2, 1979 Iowa Acts 170 (codified at Towa
Cope § 96.3(4) (1981)). Dependent is defined as a dependent under the Federal Internal Reve-
nue Code of 1954, as amended, except that dependent includes a spouse who does not earn
more than $120 in gross wages in one week. Id.

222, Id.

223. Id. _

224, Unemployment Compensation, ch. 86, §§ 2, 3, 1945 Iowa Acts 110 (codified at Towa
CopE § 96.3(5) (1946})); Unemployment Compensaiion, ch. 73, § 1, 1947 Jowa Acts 102 (codified
at Iowa Cope § 98.3(6) (1950)); Employment Sec., ch. 79, § 2, 1855 Jowa Acts 101 (codified at
Iowa CopE § 96.3(6) (1958)); Employment Sec., ch. 112, § 1, 1959 Iowa Acts 151-54 (codified at
Iowa Cope § 96.3(5) (1962)); Employment Sec., ch. 92, § 3, 19756 Iowa Acts 220 {codified at
Iowa Cope § 96.3(5) (1977)). )

226. Unemployment Compensation, ch. 33, § 3, 1979 Iowa Acts 170-71 (codified at Iowa
Cope § 96.3(5) (1981)).

226. Unemployment Compensation, ch. 86, § 1, 1945 JIowa Acts 110 {codified at Iowa
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less-than-full-time wages was a relative bonus to partially unemployed
individuals.?*’

A 1975 amendment increased the incentives to seek less-than-full-time
employment by intentionally disregarding a greater portion of a partially
unemployed individual’s less-than-full-time wages.?*® A portion of the defi-
nition of partial unemployment was repealed, however, to make individuals
working less than the regular full-time week at their regular jobs ineligible
for partial benefits, thus limiting the incentives to those individuals who
were partially unemployed and working less than full time at odd jobs.?**
The amendment, instead of intentionally disregarding the first six dollars of
actual less-than-full-time wages, intentionally disregarded both the first
fifteen dollars of actual less-than-full-time wages at odd jobs and an addi-
tional one-half of those wages above fifteen dollars.?*® A 1976 amendment,
however, readopted the repealed portion of the definition of partial unem-
ployment and thus broadened the incentives to those individuals working
less than the regular full-time week at their regular jobs.?** The incentives to
seek less-than-full-time employment were most recently modified in 1979 to
disregard only those wages received during partial unemployment equal to
one-fourth of the individual’s weekly benefit amount.®®® Wages above that
amount reduce the partial benefit amount dollar for doliar.**® The effect of
the amendment in the majority of the cases is to disregard a smaller portion
of a partially unemployed individual’s wages.**

d. Deductions from Weekly Benefit Amount. Although characterized

CobE § 96.3(3) (1946)); Employment Sec., ¢ch. 112, § 1, 1959 Towa Acts 151-54 (codified at Towa
CopE § 96.3(3) (1962)).

227. The bonus was an incentive to seek less-than-full-time employment, as opposed to
remaining totally unemployed, since the partially unemployed individual could receive a combi-
nation of partial unemployment henefits and wages from less-than-full-time employment which
would be greater than the amount of total unemployment benefits. The incentive decreased
after the individual earned an amount equal to the individual’s weekly benefit amount and
disappeared when the individual earned an amount equal to the individual’s weekly benefit
amount plus the amount intentionally disregarded.

228, Employment Sec., ch. 92, §§ 1, 32, 19756 Iowa Acts 219, 230 (codified at Iowa ConE §§
96.3(3), 96.18(10)(b) (1877)).

229, Employment Sec., ch. 92, § 31, 1976 Jowa Acts 230 (not cedified).

230. Employment Sec., ch. 92, § 1, 1975 Iowa Acts 219 (codified at Iowa CopE § 96.3(3)
(1977)).

231. Job Serv. Dep’t, ch. 1068, § 25, 1976 Iowa Acts 109 (codified at Jowa CopE §
96.19(10)(b) (1877)).

232. Unemployment Compensation, ch. 38, § 1, 1979 Jowa Acts 169 (codified at Iowa
CopE § 96.3(8} (1981)).

233, Id.

234, The average weekly benefit amount for both totally and partially unemployed indi-
viduals in calendar year 1980 was $113.97. Iowa DEPARTMENT OF JoB SERVICE, A RESOURCE
Hanpeook or Facrs anp Froures (July 1981). The 1979 amendment would disregard $28.49 (4
of $113.97), while the prior law weuld have disregarded $71.98 ($16 + ') ($113.97 + $14.99) -
$15)) for an individual earning the maximum allowable wages during partial unemployment.
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by statute as a disqualification for benefits, the receipt of other compensa-
tion or vacation pay actually reduces the weekly benefit amount, but not
below zero.?*® If the other compensation or vacation pay is less than the
weekly benefit amount, the difference is payable to the individual.?*

1. Other compensation. Three recent amendments have affected the
reduction of benefits by other compensation in the form of social security or
other retirement benefits. A 1975 amendment provided that only fifty per-
cent of old-age social security payments were to reduce benefits.2” A 1979
amendment expanded the reduction to include all social security payments
as well as all governmental or other pension, retirement, annuity, or similar
periodic payments based on previous work.?*® A 1981 amendment limited
the reductions by periodic payments to those periodic payments affected by
the base period employment and to that portion of the periodic payments
attributable to contributions made by the employer, resulting once again in
the reduction of only fifty percent of old-age social security payments.?®

A 1979 amendment included other compensation in the form of separa-
tion allowances, severance pay, and dismissal pay in the category of wages in
lieu of notice and required their reduction from benefits.®®

2. Vacation pay. A significant amendment was adopted in 1959 re-
quiring the reduction of benefits by regular vacation pay or designated vaca-
tion pay which an individual receives or is entitled to receive in connection
with a separation or layoff from employment.®* The provision was later
amended to subtract only that vacation pay actually received.** A 1976
amendment narrowed the vacation pay disqualification to a one-week period
for those individuals separated from employment and not scheduled to re-
turn to work within a period of four consecutive weeks or less,*® but the

235. Iowa Copk § 96.5(5), (7) (1981).

236. Id.

237. Employment Sec., ch. 92, § 10, 1975 lowa Acts 222 (codified at Iowa Cobe §
96.5(6)(c) (1977).

238, Unemployment Compensation, ch. 33, § 12, 1979 lowa Acts 174-75 (codified at Towa
Cope § 96.5(6)(c), (d) (1981)). Enacted to comply with Unemployment Compensation Amend-
ments of 1976, Pub. L. No. 94-566, § 314(a), 90 Stat. 2667, 2680 (1976). See supra text accom-
panying note 61. _

239. Unemployment Compensation, ch. 19, § 2, 1981 Iowa Acts 109-10 (to be codified at
Iowa CopE § 96.5(5)(d) (1983)). Enacted pursuant to the authorization in Multiemployer Pen-
sicn Plan Amendments Act of 1980, Pub. L. No. 96-364, § 414(a), 94 Stat. 1208, 1510 (1980).
See supra text accompanying note 63.

240. Unemployment Compensation, ch. 33, § 12, 1979 Iowa Acts 174-75 (codified at Towa
Cobe § 96.5(5)(a) (1981)).

241. Employment Sec., ch. 112, § 3, 1959 Iowa Acts 154-56 (cedified at Iowa Cope §
96.5(7) (1962)).

242. Employment Sec., ch. 92, § 9, 1976 Iowa Acts 222 (codified at Jowa CopE § 96.5(5)
a9m.

243. Job Serv. Dep™t, ch. 1088, § 9, 1976 Iows Acts 101 (codified at Jowa Cope § 96.5(7)(d)
197M).
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one-week limitation was subsequently repealed in 1979.%4

3. Child support obligations. Although unlike other compensation and
vacation pay, which are income to the individual, child support obligations
are owed by the individual to dependents. A 1982 amendment required child
support obligations to be deducted from unemployment compensation bene-
fits and paid to dependents, either through voluntary agreements or through
garnishment and attachment of the benefits.*** The amendment conforms to
a federal law requirement.4®

e. Benefit Disqualifications. The original disqualification provisions of
the Iowa law have been amended frequently.

1. Voluntary quits. Numerous voluntary quit savings clauses have
been adopted which maintaine an individual’s eligibility after leaving work
for a specific reason and then returning or offering to return when the spe-
cific reason for quitting no longer exists. These savings clauses relate to a
quit of temporary employment in order to return to regular employment,”
to a necessary quit for the purpose of taking eare of an injured or ill member
of the immediate family,>* to a quit because of illness, injury, or pregnancy
upon the advice of a physician,®* to a quit for the purpose of taking a fam-
ily member to a place having a different climate upon the advice of a physi-
cian,® and to a quit for compelling personal reasons for no more than ten
working days.?®*

The most significant amendments in this area, however, have dealt with
the savings clause maintaining an individual’s eligibility after leaving em-
ployment in good faith for the sole purpose of accepting better employment,
which the individual did accept, remaining continuously in the better em-
ployment for at least twelve weeks.”* Subsequent amendments reduced the
requirement of twelve weeks in the better employment to six weeks.™ A
significant 1975 amendment broadened the application of the savings clause

244. Unemployment Compensation, ch. 83, § 34, 1979 Iowa Acts 185 (not codified).

245. Changes in State Unemployment Compensation Law Requested by the Federal
Dep’t of Labor, ch. 1030, § 1, 1982 Iowa Acts 54 (to be codified at Towa Cope § 96.3(9) (1983)).

246. See supre note 64 and accompanying text.

247. Unemployment Compensation, ch. 86, § 4, 1945 Towa Acts 110-11 (codified at Iowa
Cone § 98.5(1)(b) (1946)).

248. Unemployment Compensation, ch. 86, § 4, 1945 Jowa Acts 110-11 (codified at Iowa
Copk § 26.5(1)(c) (1946)).

249. Employment Sec., ch. 112, § 3, 1959 Iowa Acts 154-56 (codified at Iowa Cope §
96.5(1)(d) (1862)); Employment Sec., ch. 92, § 6, 1975 Jowa Acts 221-22 (codified at Iowa Cobz
§ 96.5(1)(d) (1977)).

250. Employment Sec., ch. 112, § 3, 1959 Iowa Acts 154-56 (codified at Jowa Cope §
96.5(1)(e) (1962)).

251. Employment Sec., ch. 112, § 3, 1959 Towa Acts 154-56 (codified at Iowa CopE §
96.6(1)(f) (1962)).

2562. Iowa Copk § 1561.11(A) (1939).

258. Employment Sec., ch. 112, § 3, 1959 Iowa Acts 164-58 (codified at Towa Cooxz §
96.5(1Ma) (1962)).

e
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by substituting other employment for beiter employment.?® Thus, a volun-
tary quit to accept other employment and actual employment in the other
employment for at least six weeks erases the taint of a voluntary quit.2®®
The 1975 amendment also added a savings clause which maintained eligibil-
ity for those individuals who voluntarily quit to accept better employment,
who did accept the better employment, and whose employment was termi-
nated or who were laid off after one week but prior to the expiration of six
weeks. 258

In addition to the savings clause amendments, the voluntary quit-dis-
qualification has also been amended by the adoption of a requalification
provision for the so-called true voluntary quit without good cause attributa-
ble to the employer. The first provision provided that an individual princi-
pally responsible for the individual’s own or the individual’s family’s sup-
port could requalify for subsequent benefits after a voluntary quit by
working in covered employment as long as the voluntary quit had occurred
ninety days prior to the date the individual filed for benefits.®*” The provi-
sion was subsequently modified to allow any individual to requalify by work-
ing in covered employment but required the forfeiture of those wage credits
earned during the period of employment that was quit.?*® The forfeiture
provision was later repealed, however, and a requalification requirement
added that the individual earn an amount equal to the individual’s weekly
benefit amount subsequent to the quit.?*® The earnings requalification re-
quirement was later repealed and replaced by a requirement that the indi-
vidual work in covered employment for at least six consecutive weeks.?%
The weekly work requirement was then repealed and replaced by an earn-
ings requalification requirement of ten times the weekly benefit amount.?®*

2. Misconduct. The original and limited disqualification of two to nine
weeks for a discharge for misconduct was subsequently amended twice to
require a minimum disqualification of four weeks and then only one week.?®?
A disqualification of ten weeks to forfeiture of all wage credits was provided

254. Employment Sec., ch, 92, § 5, 1975 lows Acts 221 (codified at Iowa CopE § 96.5(1)(a)
(1977)) (emphasis added).

255. Id. (emphasis added).

256. Id. (emphasis added).

257. Employment Sec., ch. 112, § 3, 1959 Iowa Acts 154-56 (not codified).
2568. Employment Sec., ch. 84, § 1, 1961 Iowa Acts 111 (codified at Iowa CopE § 96.5(1)(g)
(1962)). - '
259. Federal-State Unemployment Program, ch. 113, § 5, 1971 Iowa Acts 206-07 (codified
at ITowa Cone § 96.5(1)(g) (1973)).

260. Job Serv. Dep’t, ch. 1068, § 8, 1976 Jowa Acts 100-01 (codified at Iowa CopE §
96.5(1)(g) (1977).

261. Unemployment Compensation, ch. 33, § 9, 1979 Iowa Acts 173 (codified at Iowa
CopE § 96.5(1)(g) (1981)).

262. Employment Sec., ch. 112, § 3, 1959 lowa Acts 154-56 (codified at Iowa CobE §
96.5(2) (1962)); Employment Sec., ch. 92, § 8, 1975 Iowa Acts 222 (codified at Iowa CobE §
96.5(2) (1977)).
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for a discharge for gross misconduct.?®® A 1979 amendment repealed the lim-
ited disqualifications, completely disqualified an individual for simple mis-
conduct but allowed requalification by earning ten times the weekly benefit
amount in covered employment subsequent to the discharge, and completely
disqualified an individual for gross misconduct by forfeiting all wage credits
earned by the individual prior to the discharge.’*

3. Refusal to apply for or accept suitable work. The original disquali-
fication for failure, without good cause, to apply for available, suitable work
if so directed by the employment office or the state agency, or to accept
suitable work has been amended significantly only once. A 1979 amendment
required unemployed individuals to apply to and obtain signatures of em-
ployers designated by the Department.?®® The amendment also deleted the
factor of experience in the determination of suitable work for any unem-
ployed individual and defined work as suitable if the work meets all other
criteria in the subsection and the gross weekly wages for the work during the
first five weeks of unemployment equal 100% of the individual’s average
weekly wage during the base period quarter in which the individual’s wages
were highest.?®® For the sixth through the twelfth week of unemployment
work is suitable if the gross weekly wages equal or exceed seventy-five per-
cent of the individual’s average weekly wage, for the thirteenth through the
eighteenth week the wages need only equal or exceed seventy percent, and
after the eighteenth week the wages need only equal or exceed sixty-five
percent.**” The wages must not be below the federal minimum wage, how-
ever.’® The amendment disqualified an individual for failure to apply to
and obtain employer signatures as required or to accept suitable work as
defined but allowed requalification by earning ten times the weekly benefit
amount in covered employment subsequent to the disqualification.?*®

4. Fraud. A 1975 amendment disqualified an individual for benefits
for up to the remainder of the benefit year if the individual made a fraudu-
lent misrepresentation within the last three years to obtain benefits not
available to the individual.?™®

283. Id.

264. Unemployment Compensation, ch. 33, § 10, 1979 Iowa Acts 173 (codified at Iowa
Cope § 96.5(2) (1981)).

265. Unemployment Compensation, ch. 33, § 11, 1979 Iowa Acts 173-T4 (codified at Towa
Cobpe § 96.5(3) (1981)).

286. Id. (codifled at Iowa Cope § 96.5(3)(a) (1981)).
267. Id.

268. Id.

269. Id. (codified at Iowa Cobx § 96.5(3) (1981)).

270. Employment Sec., ch. 92, § 11, 1976 Iowa Acts 223 (codified at Iowa Copr § 96.5(8)
197M).
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5. Penalties

a. Fraud and Misrepresentation. A 1976 amendmeni modified the
penalties for fraud to conform to the comprehensive criminal code revision
enacted in that year.*™™ A 1979 amendment clarified that the value of bene-
fits, contributions, or payments involved in a fraudulent act determines the
degree of fraudulent practice and the applicable maximum penalty.?"

The original provision relating to the receipt of benefits through nondis-
closure or misrepresentation was amended in 1941 to include benefits re-
ceived through error, thereby requiring the overpayment, whether made due
to error or fraud, to be repaid or deducted from future benefits.??® A 1978
amendment struck the clause in the misrepresentation provision relating to
the receipt of benefits through error*™ and created a separate provision al-
lowing repayment or deduction from future benefits of overpayments re-
ceived by an individual acting in good faith and without fault, but not re-
quiring the repayment or deduction if contrary to equity or good
conscience.*”®

The nondisclosure and misrepresentation provision was again amended
in 1979 to allow recovery of an overpayment by filing a lien on the individ-
ual’s property.?™® The same legislation struck the 1978 overpayment provi-
sion which allowed for no recovery if contrary to equity or good con-
science®™ and replaced it with a requirement of recovery either through
repayment or deduction from future benefits.®™

b. Overdue Employer Reports and Contributions. A 1961 amendment
and a 1975 rewrite of the amendment provided a penalty for failure to file
timely or sufficient employer reports of employee wages.*™ A penalty of fifty
percent of an overdue contribution was also provided in cases of fraud.?®® A

271. Towa Criminal Code, ch. 1245, ch, 4, § 60, 1976 Iowa Acts 682-83 (codified at Jowa
CopE § 96.16(1-3) (1979)).

272. Unemployment Compensation, ch. 33, §§ 26, 27, 1979 Iowa Acts 183 (codified at
Iowa Cobe § 96.16{1), (2) (1981)).

273. Unemployment Compensation, ch. 104, § 1, 1941 Iowa Acts 115-16 (codified at Iowa
ConE § 96.16(4) (1946)).

274. Unemployment Compensation Contributions, ch. 1059, § 2, 1978 Iowa Acts 258
{codified at Iowa cobE § 96.16(4) (1979)).

275. Unemployment Compensation Contributions, ch. 1059, § 3, 1978 Iowa Acts 258
(codified at Iowa Copk § 96.3(7) (1979)).

276. Unemployment Compensation, ch. 33, § 28, 1972 Iowa Acts 183-84 (codified at Towa
Cope § 96.16(4) (1981)). ‘

277. Unemployment Compensation Contributions, ¢h. 1069, § 3, 1978 Iowa Acts 258
{codified at Jowa CobE § 96.3(7) (1979)). See supre note 276 and accompanying text.

278. Unemployment Compensation, ch, 33, § 4, 1979 Iowa Acts 171 (codified at Iowa
CopE § 96.3(7) (1981)).

279. Employment Sec., ch, 85, § 2, 1961 Iowa Acts 112-13 (codified at Iowa CopE §
96.14(2) (1962}); Employment Sec. ch. 92, § 22, 1975 Iowa Acts 226-27 (codified at Iowa CopE §
96.14(2) (1977)). :

280. Id.
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1979 amendment provided for computations of an employer’s contribution
rate where the employer is delinquent in the filing of one or more quarterly
payroll reports.?®*

A 1941 amendment allowed the filing of liens in favor of the state on
the property of employers owing delinquent contributions.®® A 1977 amend-
ment allowed the deduction of unpaid contributions from moneys due delin-
quent political subdivision employers from the state.?®* A 1979 amendment
allowed a levy against any state funds due delinquent government entities as
well as the entities’ bank accounts.*®

A 19756 amendment allowed an Iowa District Court to enjoin a delin-
quent employer from operating the employer’s business until the delinquent
contributions, interest, and penalties were made or paid.***

6. Back Pay

The receipt of a back pay award after the receipt of benefits for the
same period of unemployment is treated similarly to an overpayment under
a 1979 amendment.*® The provision allows for the recovery of the benefits
through an agreement between the employer and the individual that calls
for the employer to remit an amount equal to the benefits received by the
individual to the unemployment trust fund in lieu of payment to the indi-
vidual.®®” If the agreement is not reached or implemented, the benefits are
to be recovered through repayment by the individual or reduction of the
individual’s future benefits.*®®

7. Administration and Judicial Review

Legislation creating the Iowa Administrative Procedure Act was en-
acted in 1974 and included requirements relating to the Iowa Employment
Security Commission’s rulemaking and procedural duties and judicial review
of the Commission’s actions.**® Legislation enacted in 1976, which reorga-

281, Unemployment Compensation, ch. 83, § 18, 1979 Towa Acts 178 (codified at Iowa
CopE § 96.7(3) (1981)).

282. Unemployment Compensation, ch. 103, § 2, 1941 Iowa Acts 114-15 (codified at Jowa
Copz § 96.14(2) (1946)).

283. Unemployment Compensation, ch. 54, § 10, 1977 Iowa Acts 156 (codified at ITowa
Cope § 96.14(3) (1979)).

284. Unemployment Compensation, ch. 33, § 26, 1979 Iowa Acts 182-83 (codified at Jowa
Cone § 96.14(3) (1981)).

285. Employment Sec., ch. 92, § 24, 19756 Iowa Acts 227, {codified at Iowa Cope §
96.14(16) (1977)).

286. Unemployment Compensation, ch. 33, § 5, 1979 Iowa Acts 171-72 (codified at Iowa
Copz § 96.3(8) (1981)).

287. Id.

288, Id.

289. Admin. Procedures, ch. 1090, 1974 Towa Acts 165 (codified at Iowa CopE ch. 17A

(1975)).
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nized the administration of Iowa’s unemployment law, further integrated
the procedural duties under Iowa’s unemployment law with the Iowa Ad-
ministrative Procedure Act.?® =

The 1976 reorganization legislation replaced the three-member Iowa
Employment Security Commission with the Iowa Department of Job Service
and its chief executive officer, the Director of Job Service, who is appointed
by the Governor and confirmed by the Senate.?®* The legislation also created
an appeal board consisting of three members, with individual members rep-
resenting employers, employees, and the general public.?** Determinations
of benefit eligibility, amount, duration, and disqualifications were to be
made by a representative of the Department.®* Successive appeals could
then be made to a hearing officer,?® then to the appeal board,?*® then to an
Jowa District Court, and finally to the Jowa Supreme Court.?®® Determina-
tions of charges against employer accounts were to be made by the Depart-
ment.?? For those employers not properly notified of the allowance of bene-
fits, an appeal could be made to the Director of Job Service for a hearing
before a hearing officer.?®® Determinations of employer contribution rates
were to be made by the Department. Successive appeals, for revision of the
contribution rates by a hearing officer, could then be made to the Depart-
ment, then to an Iowa District Court, and then finally to the Iowa Supreme
Court.2*®

III. PROCEDURAL Law
A. Overview of Department Procedures

As mentioned in the history section, three administrative stages are in-

290. Job Serv. Dep’t, ch. 1068, §§ 10, 12, 1976 Towa Acts 101-03 (codified at Towa Cope §8
96.6(3), (5), (8) (197M).

291. Job Serv. Dep’t, ch. 1068, § 18, 1976 Iowa Acts 104-06 (codified at Iowa Cope § 96.10
(1977)).

292, Job Serv. Dep’t ch. 1068, § 11, 1976 lowa Acts 102 (codified at Iowa Cobk § 96.6(4)
(1977)).

283. Job Serv. Dep't, ch. 1068, § 10, 1976 Iowa Acts 101 (codified at Iowa Cobe § 96.8(2)
(1977)). )

294, Id. (codified at Iowa Copz § 96.68(2), (3) (1977)). ,

205. Job Serv. Dep’t, ch. 1068, § 12, 1976 Iowa Acts 102 (codified at Iowa Cope § 96.6(5)
(1977)). S
296. Job Serv. Dep’t, ch. 1068, § 12, 1976 lowa Acts 102 (codified at Iowa Cope § 96.6(8)
{1977)).

207, ' Job Serv. Dep't, ch. 1068, § 14, 1976 Iowa Acts 103 (codified at Iowa CopE §
96.7(3)(a)(8) (1977)).

298. Id.

293. Admin. Procedures, ch. 1090, §§ 62, 63, 1974 Iowa Acts 195-97 (codified at Iowa
Conk §§ 96.6(8), 96.7(3)(f), 96.7(6) (1975)); Job Serv. Dep't, ch. 1068, § 40, 1976 lowa Acts 112-
14 (codified at Jowa Copk § 96.7(3}(f) (1977)); Unemployment Compensation, ch. 33, § 19, 1979
Towa Acts 178 (codified at Iowa Cope § 96.7(4)(d) (1981)).
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volved when seeking unemployment compensation benefits from the “unem-
ployment trust fund”**°® administered by the job insurance division of the
Iowa Department of Job Service (hereinafter referred to as the Depart-
ment). The “initial determination™®? is made by a claims representative for
the Department.®*® The losing party can then appeal to a hearing officer.?*?
Decisions for final appeal can be taken to the Department’s Appeal
Board.** Once the Appeal Board makes its decision, the losing party can file
an application for rehearing in accordance with the Iowa Administrative
Procedure Act (IAPA),*® or file directly in the Iowa District Court in accor-
dance with the JAPA.** The denial of an application for rehearing, whether
by a written decision or by non-action,*” constitutes final agency action.,

B. Rules Adopted by the Department
1. Validity of Rules

The Department has adopted numerous rules regulating procedural and
substantive matters before the Department.*® For instance, the term “mis-
conduct” as found in the Iowa Code**® is defined by a Department rule be-
cause the General Assembly failed to define this term.*®* Rules, of course,
have the force of law.*** If a rule is not within the Department’s statutory
authority to adopt, however, it is invalid or ultra vires.>'* To be valid, a rule
cannot be inconsistent with either statutory language or legislative intent.?!®
A party attacking the validity of a Department rule has the burden to make
a clear and convincing showing that the rule is ultra vires.*** A rule will be

300. 370 Iowa Apmn. Cobe § 4.1(51)(g) (1980)).

301. 370 Iowa Apmms. Cope § 4.1(38)(d) (1981).

302. Towa Cobe § 96.6(2) (1981).

303. Iowa Cobe § 96.8(3) (1981).

304. Towa Cope § 96.6(4) (1981).

305. Iowa Cope 17A (1981); Iowa Copz § 17A.16(2) (1981).

306. Kedhe v. Iowa Dep’t of Job Serv., 318 N.W.2d 202, 204-056 (Iowa 1982). See Iowa
Cope § 17A.19 (1981).

307, Ford Motor Co. v. Iowa Dep't of Transp., 282 N.W.2d 701, 702-03 (Iows 1979).

308. 370 Iowa Apmmn. Cope.

305. Towa Cope § 98.5(2) (1981).

310. 370 Iowa Apvin. Cope § 4.32(1)(a) (1981).

311. Davenport Community School Dist. v. Iowa Civil Rights Comm’n, 277 N.W.2d 907,
909 (Iowa 1979); Young Plumbing and Heating Co. v. lowa Natural Resources Council, 276
N.W.2d 377, 382 (Iowa 1979).

312, Milholin v. Vorhies, 320 N.W.2d 552, 5564 (Iowa 1982) (a 5-4 majority upheld a rule
adopted by the Iowa Real Estate Comm'n with the Iowa court applying a rational agency stan-
dard in so doing; the dissenters asserted that the rule was invalid because it was beyond the
scope of the rule-making power); lowa Auto Dealers Ass'n v. Iowa Dep’t of Revenue, 301
N.W.2d 760, 762 (Iowa 1981); Hiserote Homes, Inc. v. Riedemann, 277 N.W.2d 911, 913 (Iowa
1879).

313. See supra note 312.

314. Hiserote, 277 N.W.2d at 913; Davenport Community School Dist., 277 NNW.2d at
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held not to be ultra vires if the Department could rationally conclude that
the rule is within its delegated authority under statute.*'® Given the results
reached by the Iowa Supreme Court in Cosper v. Iowa Department of Job
Service,®® and in Hiserotes Homes, Inc. v. Riedemann,®” a litigant should
not be overly pessimistic when attacking a Department rule, even though
the person or entity attacking the rule has a heavy burden of proof. Depart-
ment rules were not drafted with precision,®* and if a given rule provides an
obstacle, attacking it as ultra vires could enhance the chances of prevailing,
and, if such arguments are rejected, nothing is lost by making the argument.
In questioning the validity of a Department rule, such an assertion should
be made during the administrative process in order to avoid an assertion by
the other party or later judicial holding that the error has been waived.*®
The IAPA governs the method of adopting rules and if the proper method
was not utilized, a rule can be declared invalid.**® The subject of rules is
discussed at length in Bonfield, The Towa Administrative Procedure Act:
Background, Construction, Applicability, Public Access to Agency Law,
The Rule Making Process.®™ '

2. Utility of Rules

Department rules number in the hundreds and to a large extent simply
paraphrase the language of chapter 96. The Iowa Supreme Court has ap-
proved the Department’s definition of “misconduct” in the discharge con-
text*** as accurately reflecting the intent of the General Assembly.**® There-
fore, making reference to Department rules enables a practitioner to avoid
some of the guesswork when attempting to ascertain the intent of the Gen-
eral Assembly. ‘

The administrative rules adopted by the Department also give specific
guidance on how the Department computes time periods for inter-agency

909-10; Iowa Copr § 17A.19(8)(b) (1981).

315. See supra note 314.

316. 321 N.W.2d 6, 11 (Towa 1982) (voiding Department rule regarding absenteeism and
tardiness).

317. 277 N.W.2d 911, 915 (Towa 1979).

318. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982). Mr. Yoat is the supervising hearing officer for the Department of
Job Service’s Appeal Section and has been with the Department since October of 1974

319. See, eg, Ames Gen. Contractors, In¢, v, Iowa Employment Sec. Comm™, 200
N.W.2d 538 (Iowa 1972).

320. Airhart v. Iowa Dep’t of Social Servs,, 248 N.W.2d 83, 85 (Iowa 1976).

321. 60 Iowa L. Rev. 731 (1975).

322. See supra note 310.

328. Cosper v. Iowa Dep’i of Job Serv., 321 N.W.2d 6, 8 (Towa 1982); Green v. Iowa Dep't
of Job Serv., 299 N.W.2d 651, 655-56 (Iowa 1980); Huntoon v. Jowa Dep’t of Job. Serv., 275
N.W.2d 445, 447-48 (Iowa 1979).
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appeals.* A current set of administrative rules can be obtained for a small
fee by writing the Department.?*®

C. Petitions for Declaratory Rulings

Section 17A.9 provides for declaratory rulings by Iowa governmental
agencies. This section states that Iowa agencies “shall provide by rule for
the filing and prompt dispositions of petitions for declaratory rulings.”
The Department has adopted such a rule.*”” The Department’s rule provides
that petitions for declaratory rulings shall be sent to Job Service's Legal
Department, 328

Section 17A.9 further provides that rulings on a petition for a declara-
tory ruling shall “have the same status as agency decisions or orders in con-
tested cases.”®* Several declaratory ruling cases have reached the Iowa Su-
preme Court®® and in Public Employment Relations Board v. Stohr*' the
court held that the Iowa District Court had authority to review the refusal
of an agency to issue a declaratory ruling, but not to review the issues
framed by the petition for rulings.?®® Declaratory rulings by the Department
could save a client considerable time and resources as the statute specifically
provides that an advisory opinion can be obtained regarding “the applicabil-
ity of any statutory provision, rule or other written statement of law or pol-
icy, decision or order of the agency.”®®* If the Department is given a con-
crete set of facts, which closely parallels proposed action by a party, it may
enable a claimant or employer to avoid an unpleasant surprise when dealing
with the Department after the proposed course of events has occurred. Of
course, if your client’s actions are different from the facts given to the De-
partment in a petition for declaratory ruling, little or nothing will be gained.

D. Initial Determination by Claims Deputy

The “initial determination™* as to whether an individual is granted

324. See, e.g., 370 Iowa Aomin. Cobe § 6.2(1)(b) (1980), which reads, “The date of receipt
of the notice of appeal in the appesl section will be used to determine the timeliness of the
appeal.” (emphasis added).

325, The Department’s mailing address is 1000 East Grand Ave., Des Moines, IA 50319.

326. Iowa CopE § 17A.9 (1981).

327. 370 Iowa Apmin. Copk § 1.1(3) (1981); 370 Towa ApmiN. Cobe §§ 6.5(1)-(5) (1980).

328. 370 lowa ApmN. Cobe § 1.1(3)(a) (1980). See supra note 325, for mailing address of
the Legal Department,

329, Jowa Cope § 1TA.9 (1981).

330. Aetna Casualty & Sur. Co. v. Insurance Dep’t of Iowa, 209 N.W.2d 484 (Iowa 1980);
Public Employment Relations Bd. v. Stohr, 279 N.W.2d 286 (Iowa 1979).

331. Public Employment Relations Bd. v. Stohr, 278 N.W.2d 288 (Iowa 1979).

332. Id. at 280.

333. Iowa Cope § 17A.9 (1981).

334. See supra note 301.
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unemployment compensation is made by a claims representative.*®® The De-
partment refers to these intial decision-makers as claim deputies.*® The
term “claims deputy” should be used in correspondence and when making
telephone contact with the Department so that confusion is avoided.** It is
also advisable to avoid referring to a “claim deputy” as a hearing officer
because your inquiry could then be routed to the wrong section in the De-
partment.?®® Hearing officers review the determinations of claims
deputies.®*®

1. Application for Benefits

The Iowa Code provides that a claims representative shall promptly re-
view the claim “and on the basis of the facts found by the representative,
shall determine whether or not such claim is valid, the week with respect to
which benefits shall commence, the weekly benefit amount payable and the
maximum duration thereof, and whether any disqualification shall be im-
posed.”*° Much of the information needed to make these decisions, particu-
larly if a claim is not protested by an employer, is taken from an application
for unemployment compensation henefits.

A benefits application is a short, relatively simple form. A claimant will
need to supply his or her social security number; the claimant’s dates of
commencement and of separation, a characterization of the separation as,
for instance, a voluntary quit, discharge, labor dispute or layoff, birthdate,
and claimant’s current address and last employer’s address.** A claims dep-.
uty will help a claimant complete the form, but not having the required
information could result in a second trip to a local office as the Department
requires that claim forms be completed in person rather than through the
mail or over the phone.**?

At the time an individual applies for benefits a Department computer
prints a transcript of wages.®** This printout states the claimant’s covered
wages during the individual’s “base period.”** A claimant’s “base period” is
a one-year period which excludes the three-month quarter in which an ap-
plication is filed and the quarter immediately prior to that quarter.*® For

336. See supra note 302.

336. TInterview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

337, Id

838. Id.

339. Iowa Cobne §§ 96.6(2), (3) (1981).

340. See supra note 302,

341. 370 Iowa Apman. Cobe § 4.2(1)(b) (1980).

342, Interview with Iowa Dep’t of Job Serv. Chief Hearing QOfficer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

343. Id.

344. 370 Iowa ApMIN. CopE § 4.1(11) (1981).

345. Id.
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instance, if an individual filed for benefits on April 15, 1982, the “base pe-
riod” would be calendar year 1981.

The transcript of wages also displays the “base period” of the employer
and the amount of covered wages for each employer. The amount of covered
wages affects the claimant’s weekly benefit amount and duration of
benefits.*¢

As stated above, a claims deputy must determine “the week with re-
spect to which benefits commence.”*" It is important that a claimant apply
for benefits immediately after a separation from employment so that at-
tempted backdating is not necessary. The Department rules allow for
backdating only under very limited circumstances.?®

2. Protest of Benefits by Employer

All “base period employers”® are sent a “notice of claim”**® in accor-
dance with the statutory mandate that all “interested parties” to a claim be
given notice when a benefits application is filed.®

A “notice of claim” takes the form of a computer card with the em-
ployer’s name and address printed on the face of the card. The card is
mailed to the employer and on the back are boxes which allow the employer
to characterize the nature of the separation as, for instance, a quit or dis-
charge. Space is also provided for a brief written explanation of the em-
ployer’s protest of benefits, if any.

Any “base period employer” may protest benefits, not just the most re-
cent or last employer.*** However, even if a “base period employer” estab-
lished a “voluntary quit” early in the “base period,” this will not adversely
affect a claimant if the claimant has removed the disqualification by earning
ten times the claimant’s weekly benefit amount after the disqualifying
separation.®?

a. Time Limit for Protest. The statutory protest period is ten days
and is mandatory or jurisdictional.?** The ten-day period begins to run from
the time that the “notice of claim” is mailed to the employer’s last known
address.*® Given the slowness of the United States Postal Service,*® an em-
ployer may have only six or seven days to protest after receiving the “notice

346. See infra text accompanying notes 753-83.

347. See supra note 302,

348. 370 Towa Apmin. Cope § 4.2(1)(h)(2) (1980); 370 Iowa Apmin. Cope § 4.9(1).

349, 370 Iowa Apmiv. Cope § 4.1(12)(a) (1981).

350. 370 Iowa Apmun. Cope 4.8(2) (1981).

361. See supra note 302.

352. Id.

353. See infra text accompanying notes 785, 786, 925, 973.

854. See infra text accompanying notes 382-89.

366. See supra note 302.

3566. In Eves v. fowa Employment Security Comm’n, 211 N.W.2d 324, 326 (Iowa 1973),
the Iowa Supreme Court characterized the situation as a “national disaster.”
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of claim.” An employer should act immediately when he or she receives a
“notice of claim” or risk a statutory bar to any complaint regarding a claim-
ant’s ability to receive benefits. The protest must be postmarked within the
ten-day statutory protest period,®’ and thereafter an employer does not
have to check to insure that it is received in Des Moines within the ten-day
period—unlike the case when an appeal is taken from an “initial determina-
tion” to a hearing officer. In short, a protest should be mailed or delivered to
the Department as soon as possible after receipt of a “notice of claim” by an
employer.

b. Reason for Protest. As mentioned above, the claims deputy deter-
mines whether a claimant is entitled to unemployment benefits based on the
facts before the claims deputy. Even if there is no protest from an employer,
a claimant can be denied unemployment benefits if the facts warrant such a
conclusion.®®® A timely protest by an employer, however, generally will have
a considerable impact on whether a claimant is granted unemployment ben-
efits. The Department has limited resources and cannot ascertain all the
facts without the aid of the parties. If an employer wishes to greatly enhance
its chances of preventing the payment of unemployment benefits, it should
always file a timely protest with a written explanation of its position.

3. Factfinding Interview

If a claim is protested, a “factfinding interview”*®® will be held.?*® The
Department is starting to handle these interviews by telephone conference
calls.?® These interviews are very informal, but are crucial to the decision
whether to qualify a claimant. A disqualifying decision will leave a claimant
without benefits for approximately six weeks, assuming a hearing officer
reverses the initial disqualifying decision.?* In any event, a protested claim
is not paid until after a claims deputy issues an “initial determination.”¢*

357. 370 Iowa Apmin. Copk § 4.8(1)(b) (1981). On December 1, 1982, the Administrative
Rules Review Committee considered a proposed rule change that would require receipt by the
Department of a protest within ten days rather than a postmark within that period, but this
proposed change was set for public hearing as the Committee concluded that the propesed
chenge would not be universally applauded. Telephone interview with Joseph Royce, Staff At-
torney for the Administrative Rules Review Committee, in Des Moines, Towa {December 13,
1882).

358. The Iowa Supreme Court in Kedhe v. Iowa Dep’t of Job Serv., made absolutely clear
that a claimant can be denied unemployment benefits even if an employer does not protest the
payment of such benefits. 318 N.W.2d at 206.

359. 370 Iowa ApMiN. Copg § 4.1(48) (1980).

360. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

361, Id.

362. Id. Approximately sixty-five percent of the initial determinations appealed fo a hear-
ing officer are reviewed within thirty days of the filing of the appeal.

363. See supra note 302,



1982-83] Unemployment Compensation 623

The Department sends out a notice of a job insurance factfinding inter-
view to base period employers that have protested and, of course, the claim-
ant.*®* There is space on this form for both parties to write their statements
concerning the matter with instructions to return the form to the Depart-
ment; additional pages can be attached.*® The claims deputy making the
initial determination will then consider these “statements of fact.”"*8

In accordance with a Departmental rule, claims deputies require em-
ployers to prove misconduct in a discharge context before they will issue a
misconduct disqualification pursuant to section 96.5(2).%" In other words, if
an employer simply indicates on a protest card that the claimant was dis-
charged for misconduct, but does not send a statement of fact or appear at
the factfinding interview, the claims deputy will probably qualify the claim-
ant for benefits.?®® On the other hand, if a claimant indicates on his or her
benefit application that he or she voluntarily quit, and then takes no further
action to establish that the quit was for good cause attributable to the em-
ployer, a disqualifying decision will probably result.?*

4. Issuance of Initial Determination

The determination of the claims deputy is printed on a computer sheet
and the decision date listed thereon is the date it is mailed.?”® The Depart-
ment’s computer has numerous pre-written decisions which fit the vast ma-
jority of the fact situations confronting the Department,*” however, the
claims deputy will issue an individualized determination for unique factual
situations.®™ A typical claims deputy decision will read in part as follows:
“On April 15, 1982, you were discharged for excessive unexcused absentee-
ism and excessive unexcused tardiness after being warned.”s"s

Initial determinations are generally specific enough to clearly indicate
the reason for qualification or disqualification, but when misconduct is al-
leged by the employer, but not established, the decision will typically state:
“Misconduct has not been established by the employer.”**

Another thing to keep in mind is that each initial determination in a
claimant’s file is given a “reference number.” The Department uses these

364. Id.

365. Inierview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yast, in Des
Moines, Iowa (June 5, 1982).

366. Id.

367. 370 Iowa Apman, Cope § 4.32(4) (1981).

368, Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yoat, in Des
Moines, Iowa (June 5, 1982).

369. Id

370. Id.

37l. Id.

372, Id.

373. Id

374, Id
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numbers when an appeal is taken and in other contexts. The “reference
number” is in the top right-hand corner and is coded, for example,
“REF=01" or “REF=02."%"% It is helpful to know and use these numbers
when communicating with the Department. '

5. Appeal of Initial Determination

The date of the mailing of an initial determination to a party’s last
known address starts the ten-day appeal period running and the notice of
appeal must be received by the Department within the ten-day appeal pe-
riod.*”® By rule, the Department has declared the receipt date to be the “fil-
ing” date even though this is not the case when appealing a hearing officer’s
decision to the Appeal Board®™ or when benefits are protested.”™ The De-
partment has no plans to propose a change in the rule regarding appeals to a
hearing officer, but may propose to the legislature that the present ten-day
appeal period be changed to a fifteen-day appeal period.*” In order, how-
ever, to avoid putting parties in such places as Sioux City or Dubuque at a
disadvantage when they seek to file a timely appeal from an initial determi-
nation, the Administrator of the Job Insurance Division, Paul H. Moran,
sent a letter to all job insurance managers and all placement managers at
their local offices which stated in part:

The Iowa Administrative Code Subrule 370-6.2(1)(b) requires that
the notice of appeal be received in the Appeals Section within ten calen-
dar days to be considered as being filed in timely manner. The mere
mailing or pustmaking of an appeal within the ten-day period is not suffi-
cient to confer jurisdiction. :

The Appeal Section will only consider “receipt” of an appeal if it is
actually in their hands by the tenth day after mailing.

The Appeal Section will consider the appeal as “received” if it is
accepted in any Job Service Local Office within the ten-day period be-
cause the Job Service Local Office would be considered as an extension of
or an agent of the Appeal Section. It is important that the person who
accepted the appeal in the Local Office acknowledge the receipt of the
appeal by signing the appeal and dating it on the day it is received
before it is forwarded to the Appeal Section.®

This letter was dated August 26, 1982, and if it is not challenged as an ille-
gal rule because it was not adopted in accordance with the IAPA, it will

376. Id.

376. 370 Towa Apmn. Cobk § 6.2(1)(b) (1980). See supra note 325 (for mailing address of
the Department’s Appeal Section).

377. 370 Towa Apmin. Copke § 6.4(1)(b) (1980).

378. 370 Iowa Apmin. CopE § 4.8(1)(b) (1980).

379. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

380. 370 Iowa ApmiN. Copg § 8.2(1)(h).
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provide a means to'file a timely appeal regardless of where a party lives in
Iowa. If a party is near a deadline for filing an appeal, it may be advisable to
go to a local job insurance office, or even a job placement office in smaller
communities, since the mail is somewhat unreliable. It is imperative to have
the local office adequately document the date of receipt so that disputes as
to timeliness of the appeal can be avoided at the hearing stage or later. It
should be kept in mind, however, that Mr. Moran’s letter may ultimately be
declared a void rule that can not be relied upon to render an appeal timely
filed.

If the ten-day statutory appeal period ends on a Sunday, the period is
extended to Monday under section 4.1(22) of the Iowa Code.?® This ten-day
statutory appeal period is mandatory or jurisdictional.?® It is, therefore, ad-
visable to notify the Department if a party moves so that the ten-day appeal
period does not close before the determination is received by the moving
party. It is noteworthy that the Iowa Supreme Court in Beardslee v. Towa
Department of Job Service®® stated that even if a party does not receive
the initial determination, the party can be foreclosed from challenging the
initial determination after the running of the ten-day appeal period, if rea-
sonable means were utilized to put the party on notice.*®* That is, notice
may satisfy due process even though not received if the notice provided “is
reasonably calculated to accomplish its purpose.”?*®

The ten-day statutory appeal period just discussed is probably facially
constitutional 3¢ A party may, however, show that under the particular cir-
cumstances of his or her case, he or she was denied a reasonable opportunity
to appear and asgert his or her rights.?®” For instance, the Iowa Supreme
Court held in Smith v. Employment Security Commission,*® that a claim-
ant was denied due process under a statute allowing seven days for the filing
of an appeal where the claimant did not receive the claims deputy’s initial
determination until four days after it was mailed.?*® A party should deter-
mine whether Beardslee applies to the particular facts of their case, result-
ing in termination of the administrative proceedings, or whether the facts
render. cases such as Smith applicable.

381. McConnell v. Iowa Dep't of Job Serv., 327 N.W.2d 2384, 236 (Iowa 1982).

382. Franklin v. Jowa Dep’t of Job Serv., 277 N.W.2d 877, 881 (Iowa 1979); Beardslee v.
Iowa Dep’t of Job Serv., 276 N.W.2d 373, 377 (Iowa 1979).

383. Beardalee v. Jowa Dep’t of Job Serv., 276 N.W.2d at 376 (quoting Smith v. Iowa
Employment Sec. Comm'n, 212 N.W.2d 471, 478 (Iowa 1973)).

384, Beardslee v. Iowa Dep't of Job Serv., 276 N.W.2d at 3786.

385. Smith v. Iowa Empioyment See. Comm’n, 212 N.W.2d at 473.

386, Id

387. Oliver v. Teleprompter Corp., 299 N.W.2d 683, 686 (Iowa 1980); Hendre v. Jowa Em-
ployment Sec. Comm’n, 217 N.W.2d 255, 256 (Towa 1974); Smith v. Iowa Employment Sec.
Comm'n, 212 N.W.2d at 473; Eves v. Iowa Employment Sec. Comm™n, 211 N,W.2d at 327.

388. 212 N.W.2d 47t (lowa 1973).

389. Id. at 473,
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E. Appeal to Hearing Officer

An appeal to a hearing officer renders the proceedings a “contested
case” as defined by the IAPA.** Ingiructions on how to appeal from an ad-
verse initial determination appear on the bottom of the determination. The
losing party is instructed to submit either a letter or written notice of appeal
directly to the Department’s Appeal Section.*®® As noted above, a primary
concern is time. As far as contents of the letter or notice of appeal, “we
appeal” or “claimant appeals” is treated as sufficient by the Department. It
is preferable, however, if a small amount of required information is given,
which is: (1) your name, address, and if a claimant is involved, his or her
social security number, (2) reference to the particular decision being ap-
pealed with its “reference number” if possible, (3) fact that an appeal is
being made, and (4) the grounds for appeal.®®® The grounds could be as sim-
ple as “Mr. Jones, claimant, did not commit a deliberate act of misconduct”
or “I had good cause to quit.”**®

1. Jurisdictional Determinations

After a notice of appeal reaches the Department’s Appeal Section a
“work sheet” is completed listing the applicable statutes and rules in the
case.”® The individual processing these work sheets is generally a hearing
officer who checks the date that the deputy’s determination was mailed and
the date the notice of appeal was received by the Appeal Section to deter-
mine whether the timeliness of the appeal should be made an issue at the
evidentiary hearing before a hearing officer.?*® Notice that an appeal has
been filed and notice of hearing is then mailed to the parties, and, in compli-
ance with section 17A.12(2)(d), the form gives “a short and plam statement
of the matters asserted.”**® If the timeliness of the appeal is an issue to be
considered at the evidentiary hearing, the notice will say so and will list
section 96.6(2) as the applicable law.®” The reason for this procedure is that
the requirement of a fair hearing includes notice of an opposing party’s

380, Towa Cope § 17A.2(2) (1981).

391. 370 Iowa Apmin, Cobpe § 6.2(1) (1980). An appeal by an employer from an award of
benefits by a claims deputy does not stop the payment of benefits, as such a cutoff of benefits is
contrary to federal law. See California Dep't of Human Resources v. Java, 402 U.S. 121, 133
(1971) (the Court held that a provision of Social Security Act, see 42 U.S.C. § 503(a)(1), re-
quires payment promptly after an initial determination of eligibility, if both parties are pro-
vided with notice and an opportunity to present their positions before such an eligibility
determination), _

392. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

393. Id.

394, Id.

395. Id.

396. Id.

397. Id.
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grounds for appeal and an opportunity to contest those issues.?®

2. Ex parte Communications

The IAPA prohibits ex parte communications with an administrative
hearing officer.®® It is only fundamentally fair that one party not state their
version of a certain course of events in the absence of the opposing party.*?
It is not an ex parte communication under the IAPA, however, for a Depart-
ment hearing officer assigned to a contested case to “communicate with
members of the agency.”** An exception exists when a member of the De-
partment is prosecuting or advocating in any given case.®** An example of a
Department member advocating or prosecuting a case is when a claimant
has been disqualified for not being available for work and a Department
member is asserting the unavailability,**® or when a Department member is
seeking to impose an administrative penalty because of alleged fraud by a
claimant.***

3. Biased Hearing Officer

The IAPA specifically provides that a hearing officer who is personally
biased*®® or who is subject to the authority of an advocate in a case can be
disqualified, generally after the filing of an affidavit asserting the specific
grounds for disqualification.**® This affidavit should be filed as soon as the
grounds are discovered in order to avoid waiver of the grounds.*”

An allegation of bias of a hearing officer is reviewed de nove in the
courts, but the party claiming bias must rebut the presumption of regularity
of agency procedures.**® The Iowa Supreme Court has held that quasi-judi-
cial officers, such as hearing officers, should be guided by the canons set out
in the Code of Judicial Conduct and should avoid impropriety and any ap-
pearance thereof.**® Although hearing officers are not as well paid as judges,

368, Anderson v. Moberg Rodlund Sheet Metal Co., 316 N.W.2d 286, 289 (Minn. 1982).

399, Jowa Cope § 17A.17 (1981). See aiso Foods, Inc. v. Iowa Civil Rights Comm®n, 318
N.w.2d 162, 170 (Iowa 1982); Anstey v. Iowa State Commerce Comm'n, 282 N.W.2d 380, 381
(Iowa 1980).

400. In re Marriage of Meyer, 285 N.W.2d 10, 11 (Towa 1979).

401. Towa Cope § 17A.17(1) (1981). See also Rucker v. Wisconsin Dep’t of Indus., Laber
& Human Relations, 101 Wis. 2d 2856, ___, 304 N.W.2d 168, 172-74 (Ct. App. 1981).

402. Iowa Cobr § 17A.17(3) (1981).

408, Iowa Copr § 96.4(3) (1981).

404. Towa Cope § 96.5(8) (1981).

405. Clark v. Iowa Dep’t of Job Serv., 317 N.W.2d 517, 519 (Iowa Ct. App. 1981) (citing
Huber Pontiac, Inc. v. Allphin, 431 F. Supp. 1168 (S.D. IIl. 1977), vacated on other grounds,
585 F.2d 817 (7th Cir, 1978)).

406. Iowa Cobe § 17A.17(4) (1981).

407. See supra note 319,

408. Anstey, 202 N.W.2d at 389-80.

409. Id. at 390,
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and generally are not held in as high esteem as judges, attempts to commu-
nicate ex parte with hearing officers should be avoided. Unfortunately, at-
tempts to communicate ex parte with hearing officers are frequent and bla-
tant.*'® Attorneys should refrain from this practice on ethical grounds in
order to avoid actual prejudice to a party or the appearance of bias.

The Wisconsin Court of Appeals in Guthrie v. Wisconsin Employment
Relations Commission,**! approved of the “appearance of fairness” dectrine
to determine when an “administrative judge” should be disqualified, stating
“the test used to judge if the doctrine has been violated is whether a disin-
terested person, being apprised of the totality of a board member’s personal
interest in a matter acted upon, would be reasonably justified in thinking
partiality may exist.”*'? “ ‘The doctrine reaches the appearance of impro-
priety, not just its actual presence.’ ™3

4. Grounds Considered

As stated earlier, the party appealing the initial determination should
state in the notice of appeal the grounds for appeal.®* Also, an employer in
its protest should state the grounds for the protest in concise terms.*'®
Claimants and employers should .avoid a claim of unfairness by the opposing
party by stating their positions in specific terms at an early point in the
administrative process.

In Shontz v. Iowa Employment Security Commission,*'® the employer’s
protest stated, “This man had a heart attack off the job. Do not see where I
would be liable.”*'? According to the Iowa Supreme Court, this language, in
view of the informality of administrative proceedings, should have put the
hearing officer on notice that the employer was asserting a “voluntary
quit,”4'® and not just that the claimant was not able to work, subjecting him
to disqualification under section 96.4(3).%»® The case was, therefore, re-
manded to the Department for a hearing on the “voluntary quit” grounds

410. Interview with Iowa Dep't of Job Serv. Chief Hearing Officer William J. Yost, in Des-
Moines, Iowa (June 5, 1982).

411. 107 Wis. 2d 308, 320 N.W.2d 213 (Ct. App. 1982).

412, Id. at __, 320 N.'W.2d at 217 (citing Hill v. Dep’t of Labor & Indus., 90 Wash. 2d
276, 580 P.2d 636, 640 (1978)).

413. Guthrie v. Wisconsin Employment Relations Comm'n, 107 Wis, 2d at __, 320
N.W.2d at 217 (quoting Hayden v. City of Port Townsend, 28 Wash. App. 192, __, 622 P.2d
1291, 1294 (1981)).

414. See supra text accompanying notes 391.92.

415. See supra text accompanying note 350-52.

416. 248 N.W.2d 88 (Iowa 1976).

417. Id. at 90.

418. Iowa CopE § 96.5(1) (1981).

418. Id. § 98.4(3). See also Shontz v. Iowa Employment Sec. Comm™, 248 N.W.2d at 90-
91.
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that had not been considered at the initial evidentiary hearing.*%°

If an issue is properly before a hearing officer in accordance with
Shoniz, but the issue was not properly noted on the notice of appeal, a re-
quest for a continuance at the time of the hearing or before the hearing
would generally be granted.*® It is good practice to immediately review the
notice when it is received to determine if the issuea raised by a party are
noted on the notice. If not, request should be made that a new notice be
issued to avoid cancellation of a scheduled hearing or to avoid a request for
continuance at the hearing.®®

5. Requeéts for Continuance

The Department is very reluctant to postpone or continue evidentiary
hearings. The Department must meet United States Department of Labor
guidelines for disposition of appeals,*** and a continuance requires a compel-
ling reason. Most contested case hearings are now held by telephone confer-
ence call,** which means that a claimant or an employer can be in Milwau-
kee or Portland at the time of the hearing if they provide the Department
with a phone number where they can be reached.**® This means that re-
quests for postponements based on weather conditions or even slight illness
will be rejected.*®

The instructions on the back of the notice of the hearing read in part as
follows:

Postponement—A hearing may be postponed by the hearing officer for
good cause shown, either upon his (her) own motion or upon request of a
party. A party’s request for postponement shall be in writing, not less
than three (3) days prior to the hearing, to the Chief Clerk, Appeal Sec-
tion, Jowa Department of Job Service, 1000 East Grand Avenue, Des
Moines, Jowa 50319. Each party shall be granted only one postponement.
Exception: An extreme emergency, as determined by the hearing officer.

Informing the Chief Clerk by telephone is not a bad practice when you
are requesting a postponement, but a written request directed to the presid-
ing hearing officer also must be sent because the instructions state that the
request shall be made in writing.*® The exception noted at the end of the

420, Shontz v. Jowa Employment Sec. Comm’n, 248 N.W.2d at 92.

421. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

422, Id.

420, Id.

424, Id. Approzimately eighty-five to ninety percent of the Department’s contested case
hearings are held by telephone conference calls.

425. See infra text accompanying notes 452-60.

426, Interview with Iowa Dep’t of Job SBerv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982),

427. Id.
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postponement instruction apparently applies to the writing requirement, the
three-day requirement, and the one postponement per party condition, but
this is not clear.

6. Discovery

Discovery procedures applicable to civil actions are available to all par-
ties in contested cases before the Department.**® As a practical matter, dis-
covery is seldom utilized because of the informal nature of the administra-
tive hearings. The relatively small sums of money at issue in individual
unemployment compensation cases, and the need to have such cases decided
in an expedient manner, also mitigate against heavy reliance on discovery
procedures.

a. Depositions and Interrogatories. The Department has adopted a
discovery rile which deals with the taking of depositions and the utilization
of interrogatories.*®® If a party desires to serve interrogatories on an oppos-
ing party or a witness, the interrogatories must be submitted to the hearing
officer assigned to the case who will then serve them on the opposing party
or witness.*3 Answers are to be returned to that hearing officer and made a
part of the record.*®!

It is noteworthy that section 17A.13(2) specifically provides for the dis-
covery of witness statements or reports from an agency and identifiable
records of an agency, unless those statements, reports or records are ex-
pressly exempt from disclosure by constitution or statute.**® The Depart-
ment’s failure or refusal to respond to discovery is “agency action” as de-
fined in the IAPA.**® In Christensen v. Iowa Civil Rights Commission,*** the
agency failed to answer the interrogatories addressed to it; the Iowa Su-
preme Court, however, held that the General Assembly “intended that dis-
covery problems in administrative proceedings be settled before the agency
whenever possible and . . . that judicial review ordinarily must await final
agency action.”*®*®

b. Iowa Freedom of Information Act. The Iowa Freedom of Informa-
tion Act (FOIA), otherwise referred to as the Iowa Open Records Act, man-
dates access to a wide range of “public records” in the custody of public

428. Jowa CobpE § 17A.13 (1981). See also Iowa Civil Rights Comm'n v. City of Des
Moines, 313 N.W.2d 491, 496 (Iowa 1981).

429. 370 Iowa Apmin. CopE § 6.2(6) (i) (1980).

430. Id.

431. Id.

432, Towa Cobe § 17A.13(2) (1981).

433. Towa Cope § 17A:2(9) (1981); Christensen v, Iowa Civil Rights Comm’n, 292 N.W._2d
429, 431 (lowa 1980).

434. 292 N, W.2d 429 (Iowa 1980),

435. Id. at 431.
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bodies.** The term “public records” is broadly defined.**” lowa’s FOIA gives
citizens the right to copy, and the media the immediate right to publish,
public records unless a statutory exemption or provision specifically pro-
vides otherwise or unless an injunction is entered pursuant to section
68A.8.4% Section 17A.13(2) duplicates the provisions of Chapter 68A and
renders unlawful the denial of access to Department records unless the
records are classified as confidential under section 68A.7,**® other provisions
of the Iowa Code or provisions of the Iowa Constitution.**®

Access to Department records can be particularly useful when dealing
with “one-party hearings” such as when the Department is seeking to dis-
qualify a claimant for reasons other than the nature of the separation from
employment. For instance, a claimant who is not able to work is not entitled
to unemployment compensation benefits.*' The Department may have a
medical report furnished by a former employer, although not a formal party
to the proceedings, documenting the alleged inability to work. Access to this
document, if a party learns of its existence, will enable a claimant to counter
it or show it to be counterfeit. It is worth remembering that failure to com-
ply with the provisions of Chapter 68A can be a criminal offense.*‘*

c. Subpoenaes. The Department has been granted statutory subpoena
power which enables a party to request that a witness or materials, or both,
be subpoenaed.** Department subpoenaes are not “subject to the distance
limitations of section 622.28.”*4¢ I should be remembered, however, that the
Department does not have contempt power and that court action is neces-
sary to enforce an agency subpoena.**

7. Evidentiary Hearing

The rights of a party in a contested case are set out in The Definition of
Formal Agency Adjudication under the Iowe Administrative Procedure
Act.*** The right to subpoena witnesses and obtain copies of prior state-

4368. Iowa Cobe ch. 68A (1981). See also Note, fowa’s Freedom of Information Act: Eve-
rything You Always Wanted to Knour About Public Records, But Were Afraid to Ask, 57 Iowa
L. Rev. 1183 (1872).

437. Iowa Cope §§ 68A.1, 68A.8 (1981).

438. Id. § 68A.2; Howard v. Des Moines Register & Tribune Co., 283 N.W.2d 289, 299
(Towa 1979), cert. denied, 445 U.S. 904 (1980).

439. Jowa Cope § 68A.7 (1981).

440. Towa Cope § 17A.13(2) (1981).

441. See supra note 403.

442, Towa Cobpr § 68A.6 (1981).

443. Id. § 1TA.13(1).

444, Id.

445. Wilson and Co. v. Oxberger, 252 N.W.2d 687, 688 (Iowa 1977). See Iowa CopE §
17A.138(1) (1981); Jowa Civil Rights Comm™, 313 N.W.2d at 493,

446, 63 Iowa L. REv. 285, 346 (1977).
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ments made by Department witnesses has already been discussed,*” as has
the right to have a decision made by a hearing officer who is not also a
prosecutor or advocate in the case,** who is impartial,**®* and who does not
engage in ex parte communications.*®® Parties to a contested case also have
the right to an open hearing.*** The remainder of a party’s applicable rights
will be discussed in greater detail later in this article.

a. Notice and Mode of Hearing. As mentioned previously, most hear-
ings before Department hearing officers are held by telephone conference
calls.*** If a party desires an in-person hearing, however, instructions on how
to request such a hearing and seek cancellation of the telephone hearing are
on the notice of the telephone conference hearing form.**?

- Notices for telephone conference hearings state that a party wishing to
participate in such a hearing is under an affirmative duty to contact or tele-
phone the Department and state their desire to participate and the tele-
phone number where they can be reached.*** The Department’s Appeal Sec-
tion keeps a log of all such calls or contacts.*®® If there is no “call-in” from a
party it is the same as failing to appear at an in-person hearing.** The rea-
son for the requirement of contacting the Department is obvious—not all
parties wish to participate in Department hearings for a variety of reasons,
such as in the case of a claimant finding another job or in the case of an
employer realizing that there is no sound basis for the employer’s protest of
benefits.**? Also, the Department does not have the current telephone num-
ber of every claimant or employer.t5®

. The Department has three telephone numbers listed on the notice form,
one for Des Moines calls (local calls), one for long distance intrastate calls,
and one for long distance interstate calls.*® The first long distance cail is
free, however, subsequént calls are not.*¢°

On the notice of hearing form an appeal number such as 82A-UI-2819-R
appears.*® The “82” is for the calendar year, the “A” stands for appeal,
“UI” means unemployment insurance, “2819” means it is the 2819th appeal

447, Towa Cope § 17A.13 (1981).

448. Iowa Cobe § 17A.17(3) (1981).

449. Iowa Cope § 17A.17(4) (1981).

450. Iowa Cobe §§ 17A.17(1), (2) (1981).

451. Towa Cope § 17A.12(7) (1981).

462. See supra note 424. _

453. Interview with Iowa Dep't of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982),

454, Id.

455, Id.

466. Id.

4567. Id.

458. Id.

459. Id.

460, Id.

461. Id.
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for 1982 and “R” is the first letter of the last name of the presiding hearing
officer.** The applicable statutory sections are on the notice,**® as is the
date and time of the hearing.**

b. Evidentiary Standards and Privileges. Regarding the admissiblity
of evidence, only “irrelevant, immaterial, or unduly repetitious evidence” is
excludable.*® Hearsay is generally admissible as it is usually “the kind of
evidence on which reasonably prudent persons are accustomed to rely for
the conduect of their serious affairs . . . even if it would be inadmissible in a
jury trial.” It is good practice not to burden the hearing officer or prolong
the proceedings by repeatedly making hearsay objections as such objections
will generally be overruled.**

The IAPA provides that “[a]gencies shall give effect to the rules of priv-
ilege recognized by law.”*¢® The Iowa Supreme Court has recognized, in ac-
cordance with section 17A.14(1), that the medical records privilege of sec-
tion 622.10 applies in contested case proceedings.**®

c. Right to Cross-Examination. The IAPA provides for cross-examina-
tion of “[w]itnesses at the hearing, or persons whose testimony has been
submitted in written form if available. . . .”*" Section 17A.14(3) does not
require cross-examination in all cases.*” It is incumbent on a party to in-
voke its statutory right to cross-examination and a failure to do so will
waive, for instance, any objection to the introduction of a written state-
ment.4™ It is also noteworthy that the author of a written statement must be
“gvailable” in order to invoke the statutory right to cross-examine.***

d. Right to Counsel. The IAPA provides for representation by counsel
at a party’s own expense.*™ Only ahout five percent of the claimants in con-
tested cases are represented by attorneys, and the percentage of employers
represented by attorneys at unemployment compensation hearings is not
much higher.*”

If a party is to obtain legal counsel, it is best to do so prior to the evi-
dentiary hearing before the hearing officer. The reason, of course, is that the

462, Id.

463. Id.

464. Id.

465. Towa Cope § 17A.14(1) (1981).

466. Id.

467. McConnell v. Iowa Dep’t of Job Serv., 327 N.W.2d 234, 236-37 (Iowa 1982).

468. Towa Cobe § 17A.14(1) (1981).

489. Iowa Civil Rights Comm’n v. City of Des Moines, 313 N.W.2d at 496-97.

470. Towa CoDE § 17A.14(3) (1981).

471. Id.

472. Cf Yowa Employment Sec. Comm'n v. lowa Mert Employment Comm'n, 231
N.W.2d 854, 857 (Iowa 1975).

473, See supra note 470.

474, Towa CobE § 17A.12(4) (1981).

475. Interview with Iowa Dep't of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).
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Job Service Appeal Board and the court will review the record made before
the hearing officer.*’®* The Appeal Board may “direct the taking of addi-
tional evidence.”*”” However, this is rarely done.*”® In short, if an attorney is
retained after the record is made before a hearing officer, and the record is
incomplete or unfavorable to a party, there is very little an attorney can do
except present the case in the best light possible or perhaps seek an oppor-
tunity to offer additional evidence or a remand. It is also important to keep
in mind that an incomplete record made before the Department without the
aid of an attorney can have adverse collateral consequences if federal civil
rights litigation is planned. Attorneys should make themselves familiar with
the decision in Gear v. City of Des Moines.*™

e. Findings of Fact Based on Formal Record. In accordance with the
IAPA, the Department tape records all contested case hearings.*®¢ All docu-
ments offered are marked as exhibits and made a part of the formal re-
cord.**! Findings of fact by the hearing officer are “based solely on the evi-
dence in the record and on matters officially noticed in the record.”®2

8. Burden of Proof

The Iowa Supreme Court has stated on a number of occasions that the
burdens of proof is on a claimant seeking unemployment compensation ben-
efits.** The court, however, recently approved a Departmental rule which
places the burden of proving misconduct in a discharge situation on the em-
ployer. The court stated that this “principle prevails generally in other Juris-
dictions in situations involving alleged disqualification from receiving unem-
ployment compensation.”** Also, the Iowa Court of Appeals in Gipson v.
Iowa Department of Job Service,**® held that the Department has the bur-
den of proof when seeking to impose an administrative penalty pursuant to
section 96.5(8).*¢ “[T]he burden of proof generally rests . . . [on] the party
asserting an affirmative issue,™®* that is, “the general civil rule . . . imposes

476. Iowa Cope §§ 17A.19, .20, § 96.6(5) (1981).

477. Towa Cobk § 26.8(5) (1981).

478, Interview with lowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

479. 514 F. Supp. 1218 (S.D. Iowa 1981).

480. lowa Cobe § 17A.12(7) (1981).

481. Towa Cope § 17A.12(6) (1981).

482. Towa ConEe § 17A.12(8) (1981),

483. Davoren v. Iowa Employment Sec. Comm’n, 277 N.W.2d 602, 603 (Iowa 1979); Wal-
les v. Jowa Employment Sec. Comm™, 219 N.W.2d 539, 540 {Towa 1974); Ritchey v. Iowa Em-
ployment Sec. Comm’n, 216 N.W.2d 580, 584 (Iowa 1974); Moulton v. Iowa Employment Sec.
Comm’n, 239 Iowa 1161, 1172, 34 N.'W.2d 211, 217 (1948).

484. Cosper v. Iowa Dep’t of Job Serv., 321 N.W.2d at 11.

485. 316 N.W.2d 834 (lowa Ct. App. 1981).

486. Id. at 838,

487. Id.
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the burden of proof on an issue upon the party who would suffer loss if the
issue were not established.””**® Nonetheless, “when the party having such a
burden has made out a prima facie case . . . the opposite party . . . [must]
go forward with his [or her] proof to meet the prima facie case so made.”*®

In the following cases the Iowa Supreme Court determined that the
claimant had the burden of proof. In Davoren v. Iowa Employment Security
Commission,*® the claimant asserted that he was available for work even
though he was a full-time student.*** In Walles v. Jowa Employment Secur-
ity Commission,**® the claimant was found to have voluntarily quit, but did
not meet his burden of proof that the quit was for good cause attributable to
his former employer.*®® In Ritchey v. Jowa Employment Security Commis-
sion,** the claimant attempted to demonstrate a legitimate reason for filing
a late claim.**® The claimant, in Moulton v. Towa Employment Security
Commission,**® was also found to have voluntarily quit without good cause
attributable to her employer.***

As can be seen from Cosper v. JTowa Department of Job Service,* and
Gipson, the burden of proof in unemployment compensation cases is not
invariably on the claimant, as the particular issue before the Department
must first be ascertained when determining who has the burden of proof.
Finally,“[s]eldom does a party having the burden of proving a proposition
establish it as a matter of law.”%

9. Decision of the Hearing Officer

A proposed or final Department decision must include separate findings
of fact and conclusions of law.®** The Iowa Supreme Court expressed ex-
treme displeasure when the statutorily mandated separate findings of fact
and conclusions of law were not set out by the Industrial Commissioner af-

488, See supra note 484,

489. Johnson v. Bd. of Adjustment, 239 N.W.2d 873, 885 (Iowa 1976) {quoting Howard &
Harper v. Chicago, B. & Q. R. Co., 196 Iowa 1378, 1383-84, 195 N.W. 153, 155 (1923)).

490, See supro note 483,

491. Davercn v. Iowa Employment Sec. Comm'n, 277 N.W.2d at 605. See Iowa ConE §
96.4(3) (1981).

492. See supra note 483, .

493. Walles v. Jowa Employment Sec. Comin’n, 219 N.-W.2d at 543. See Iowa CopE §
98.6(1) (1981).

494, See supra note 483.

495, Ritchey v. [owa Employment Sec. Comm'n, 218 N.W.2d at 583. See Iowa CopE §§
96.4(1), (3) (1981).

496. See supra note 483.

497. Moulton v. JTowa Employment Sec. Comm’n, 239 Iowa at 1165, 34 N.W.2d at 213. See
Iowa CoDe § 96.5(1) (1981).

498. 321 N.W.2d 6 (Towa 1982),

499, Ritchey v. Jowa Employment Sec, Comm’n, 216 N.W.2d at 585.

500. Towa Copk § 17A.16(1) (1981).
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ter a prior admonition by the court.’®* Department hearing officers follow a
Department format when issuing their decisions, which includes among
other things, a “Statement of the Case,” “Findings of Fact,” “Reasoning and
Conclusions of Law,” and a “Decision.”*** On occasion, however, findings of
fact are set out under the conclusions of law category and vice versa.’®® Each
conclusion of law is supposed to be “supported by legal authority or a rea-
soned opinion.”"®

Hearing officer decisons are generally issued a week to ten days after
the evidentiary hearing.**® In fact, a Department rule requires that a deci-
sion be issued “within seven days after a hearing.”* The decision is sent by
first class mail to the parties and their attorneys.*” Hearing officers, on oc-
casion, issue nunc pro tunc orders to correct clerical errors. The losing
party, however, should treat the date of the mailing of the initial decision as
the date which triggers the running of the appeal period.®®

10. Appeal of Hearing Officer’s Decision

A party has fifteen days to appeal a hearing officer’s decision to the Job
Service Appeal Board.®* Instructions on how to appeal appear on the upper
right-hand corner of the hearing officer’s decision.®*® Essentially, all that is
necessary is that an appealing party state its name, address, and social se-
curity number, a reference to the decision being appealled, the fact that an

501. Ward v. Iowa Dep’t of Transp., 304 N.W.2d 236, 238 (Towa 1981).

502. Interview with Iowa Dep't of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982),

503. Ellis v. Iowa Dep't of Job Serv., 285 NW2d 158, 157 (Iowa 1979).

504. Towa Cope § 17A.16(1) (1981),

§06. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

506. 370 [owa Apmin. CobE § 6.3(3){a) (1880). The failure of a hearing officer to issue his
or her decision within the seven day time frame would not be a basis for setting aside agency
action if the substantial rights of a party are not prejudiced by the delay. See Iowa Cobr §
17A.19(8) (1981); Ashland v. South Dakota Dep’t of Labor, Unemployment Ins. Div., 321
N.W.2d 103, 106 (8.D. 1982).

507. Interview with Jowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

508. Id. A hearing officer can change his or her decision prior to the expiration of the
statutory appeal period or the taking of an appeal. See Huntzinger v. Mcore Business, Inc., 320
N.W.2d 545, 547 (Iowa 1982).

509. See supra note 303. 370 Jowa ApmiN. Cope § 6.4(1}(b) (1980} provides that the post-
mark date is the “filing” date. On December 1, 1982, however, the Administrative Rules Review
Committee considered a proposed rule change that would require receipt by the Department of
an appeal within the fifteen-day appeal period rather than a postrark within that period. This
proposed change was set for public hearing as the Committee concluded that the proposed
change would not be universally applauded. Interview with Joseph Royce, Staff Attorney for
the Iowa Administrative Rules Review Committee, in Dea Moines, Jowa (December 13, 1982).

510. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, lowa (June 5, 1982).
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appeal is taken, and the grounds upon which the appeal is based.®! A claim-
ant will also want to appeal any notice of overpayment imposed in the hear-
ing officer’s decision because of the reversal of a qualifying decision made by
a claims deputy.®'* The Iowa General Assembly has statutorily mandated
the recovery of benefits paid in error, without regard to whether the Depart-
ment or the claimant committed the error, and the recovery of benefits
awarded because of fraud or misrepresentation.

The statutory authorization for recovering benefits paid will be dis-
cussed under the substantive law section.®?

11, Effect of “Double Allowance”

Section 96.6(2) reads in part:

If a hearing officer affirms a decision of the representative, or the appeal
board affirms a decision of the hearing officer, allowing benefits, such
benefits shall be paid regardless of any appeal which may thereafter be
taken, but if such decision is finally reversed, no employers’ account shall
be charged with benefits so paid.*

In other words, if a claimant secures an affirmation of a claims deputy’s
qualifying decision from a hearing officer, or secures an affirmation of a
qualifying decision of a hearing officer’s decision .by the Appeal Board, the
claimant may retain all benefits received.®®* Moreover, if the Appeal Board
reverses & qualifying decision of & hearing officer that affirmed a qualifying
deputy’s decision, benefits will be cut off at the time the Appeal Board is-
sues its decision, but no notice of overpayment seeking to recover benefits
received will be issued.®®

In practical terms, if a claimant secures two favorable decisions from a
claims deputy and a hearing officer, the claimant has effectively prevailed
because benefits are generally exhausted in the individual’s case by the time
the Appeal Board issues its decision.®”” The reversal by the Appeal Board
relieves the employer's account from liability, but it is of no consequence to
the claimant, although the unemployment trust fund is charged with these
benefits.*’® In any event, a reversal of a qualifying hearing officer’s decision
by the Appeal Board does not relieve the account of & reimbursable
employer.®®

511. Id.

6512. Id.

613. Towa Cope §§ 98.3(7), 16(4) (1981).

514. Towa CopE § 96.6(2) (1981) (emphasis added).

515. Interview with lowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Towa (June 5, 1982).

616. Id.

617, Id.

518, Id.

519, Reimbursable employers are governed primarily by sections 96.7(8) and (9) of the
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F. Appeal Board Review

As previously mentioned, the Job Service Appeal Board is a three-mem-
ber board appointed by the Governor and confirmed by the Senate.®* One
member represents employers, one represents employees, and one member
“shall be impartial and shall represent the general public.”*** The ban
against ex parte communications contained in the IAPA applies to the Ap-
peal Board.®**

1. Jurisdictional Determinations

Just as a hearing officer will ascertain at the outset whether there is
jurisdiction to review a claims deputy’s decision, the Appeal Board will as-
certain if it has jurisdiction to review a hearing officer’s decision. The appeal
period commences “after the day of notification or mailing of such deci-
sion.”®™?® A party’s notice of appeal to the Appeal Board must be “filed”
within fifteen days, but mailing is deemed filing in accordance with a De-
partment rule.’® The Department has authority to declare the mailing or
postmark date as the filing date®®® and has done so for this stage of the
administrative process. As noted earlier, the receipt date and not the mail-
ing or postmark date is the date of “filing” when appealing a claims deputy’s
initial determination to a hearing officer.52®

Iowa Code.

520. Iowa CobpE § 96.6(4) (1981).

521. Id. It is open to serious question whether this portion of the statute could withstand
a constitutional challenge under the Due Process Clauses of the United States and Iowa Consti-
tutions since a majority of the Appeal Board is by statute charged with being partial. That is, a
majority of the Board is charged with representing employers or employees and only one mem-
ber of the Board “shall be impartial,” This portion of section 96.6(4} is being challenged on due
process grounds in the Yowa District Court for Iowa County. Amana Refrigeration, Inc. v. lowa

- Dep’t of Job Service, No. 19340 (Iowa County, Jowa filed May 20, 1982) (submitted to the Iowa
District Court in December, 1982). See also Murray v. Wilner, 118 Mich. App. —, —, 826
N.W.2d 422, 425-28 (1982){the court digests the cases holding that due process requires an
impartial decision maker), In order to satisfy the jurisdictional requirement that all adequate
adminstrative remedies be exhausted, but avoid an assertion of waiver regarding this due pro-
cess challenge, a party should appeal to the Appeal Board and simultaneously request that the
Board disqualify itself from deciding the case. The disqualification of the Board members
should be sought on the basis that all action taken by the Board is void as the Board is acting
under the authority of a partially unconstitutional statute. Perhaps it would be constituticnally
permissible for the one “impartial” Board member to decide the case.

522. lowa CopE § 17A.17 (1981). See Carr v. Iowa Employment Sec. Comm’n, 256 N.W.2d
211, 216 {lowa 1977); Hanselman v. Killeen, 112 Mich. App. 275, —, 316 N.W.2d 237, 240-41
(1982).

528. See supra note 303.

‘524, 370 Jowa ApMiIN. Cope § 6.4(1)(b). This rule is cited in Cosper v. Iowa Dep’t of Job
Serp., 321 N.W.2d at 8.

525. Cosper v. Iowa Dep’t of Job Serv., 321 N.W.2d at 8.

526. See supra text accompanying notes 377-89,
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2. Review on the Record

When a party appeals a hearing officer’s decision, a transcript of the
proceedings before the hearing officer is typed free of charge by the Depart-
ment.**” Review by the Appeal Board is on the “basis of the evidence previ-
ously submitted in such case.”*** The Appeal Board, like the hearing officer,
considers all matters in the “administrative file,” whether they are or are
not formally introduced at the evidentiary hearing, and such matters in-
clude the application for benefits, wage credits, protests by employers, state-
ments to a claims deputy, the claims deputy’s determination, notice of ap-
peal, and notice of the evidentiary hearing, as well as the hearing
transcript.®*®

The Appeal Board can direct the taking of additional evidence before a
hearing officer, but has no authority to take additional evidence itself.*® If a
party requests that it be permitted to offer additional evidence, it would
seem that initially “good reasons” for failure to present this additional evi-
dence before the hearing officer would have to be shown.®®

3. Issuance of Decision

Traditionally, Appeal Board members have not been attorneys and have
had little or no experience or exposure to the law. A former state senator
who is an attorney was, however, recently appointed to the Appeal Board to
“represent” employers.®*® As a result of their lack of formal training in the
law, the decisions of the Appeal Board often incorporate by reference the
decision of the hearing officer. This is also a time saving measure. When the
Appeal Board reverses, it attempts to set out separate findings of fact and
conclusions of law but often combines them. This requires a reviewing court
to sort out the findings of fact and conclusions of law on review.*** The Ap-
peal Board often substitutes its judgment for that of the hearing officers on

§27. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982). Iowa Cobe section 17A.12 provides that the “requesting party”
must pay for the cost of a transcript, but the Department apparently does not treat an appeal-
ing party as a “requesting party,” This may change if state revenues comtinue to shrink.

§28. See supre note 477.

529. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

530. Id. This is analogous to section 17A.19(7) which authorizes a remand by the Iowa
District Court to an agency for the taking of additional evidence, but does not authorize the
court itself to “hear any further evidence with respect to those issues of fact whose determina-
tion was entrusted by Constitution or statute to the agency in that contested case proceeding.”
Iowa Cooe § 17A.19(7) (1981).

531. Iowa CoDE § 17A.19(7) (1981).

532, Former Senator Dick Ramsey was appointed by Governor Robert D. Ray for a six-
year term that commenced in May, 1982,

533. Ward v. Iowa Dep*t of Transp., 304 N.W.2d at 239.
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issues turning exclusively on credibility of witnesses."™ A recent Wisconsin
case held, however, that “[d]ue process requires that the commission have
the benefit of the examiner’s personal impressions of the material witness
before rejecting the examiner’s recommendations.”?*®

The Appeal Board occasionally will submit appeals to two of its three
members if one Appeal Board member is absent for any reason, so as not to
postpone decisions. If the two reviewing members divide on a given case, the
decision of the hearing officer is aliowed to stand;**® this result is particu-
larly common when the “impartial”’ member of the Board is absent. The
parties are notified of the Appeal Board’s decision by regular mail in all
cases.’®"

4. Application for Rehearing

An application for rehearing is not mandatory and an appeal can be
taken directly to the Iowa District Court.®®® A party has twenty days to file
an application for rehearing.®® The application is deemed denied unless
granted within twenty days after its filing.*** The Appeal Board almost al-
ways rules upon an application for rehearing within twenty days of filing.**!
The Appeal Board usually states that the application for rehearing is denied
for “lack of evidence other than that which has already been presented.”™*
Filing an application before the Job Service Appeal Board therefore can be
a waste of time and effort.

534. Interview with Iowa Dep't of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moinea, Iowa (June 5, 1982).

536. Rucker v. Wisconsin Dep’t of Indus., Labor & Human Relations, 101 Wis. 2d 285,
__, 304 N.W.2d 169, 172 (Ct. App. 1981).

536. This has been recently challenged on constitutional grounds in the Iowa District
Court for Iowa County. Amana Refrigeration, Inc. v. Iowa Dep’t of Job Serv., No. 19340 (Iowa
County, Iowa filed May 20, 1882). It would seem that a stronger argument could be made that

-this practice is contrary to the intent of the legislature, see Iowa Code §§ 17A.19(8)(a), (d)
{1581), and therefore agency action can be set asidé on that basis. Since the legislature charged
a majority of the Appeal Board with being hiased, it follows that the legislature contemplated
that the biased members and the “impartial” member should review each case submitted to the
Beard so that, for instance, employers are not left “unrepresented” in a significant number of
cases.

537. Interview with Iowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

6538. See supra note 306.

539. Iowa Cobr § 17A.16(2) (1981). Mailing is deemed filing in accordance with 370 lowa
Administrative Code section 4.35(1), which is cited with approval in Cosper v. Iowa Dep’t of
Job Serv,, 321 NW.2d at 8. 370 Iowa Administrative Code section 4.35(1) (1980) is concerned
with Department filing requirements generally and not just applications for rehearing before
the Appeal Boeard.

540. Ford Motor Co., v. Towa Dep’t of Transp., 282 N.W.2d 701, 703 (Towa 1979).

541. Interview with Jowa Dep’t of Job Serv. Chief Hearing Officer William J. Yost, in Des
Moines, Iowa (June 5, 1982).

542, Id.
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In Cunningham v. Jowa Department of Job Service,** the lowa Su-
preme Court held that it was mandatory under section 17A.16(2) to mail a
copy of the application for rehearing to all parties of record, if such a non-
mandatory application is filed.** Cunningham contains a discussion on how
to determine when a duty or requirement is mandatory rather than direc-
tory,** as does Foods, Inc. v. Iowa Civil Rights Comm’n.*® In Cunningham
the Iowa Supreme Court held that the mailing requirement of section
17A.16(2) is mandatory, but not jurisdictional.*” The sustenance of a special
appearance, however, was upheld because of the claimant’s failure to comply
with the statute’s mandatory notice requirement.*®

5. Statutory Appeal Period for Judicial Review

A petition for judicial review of an Appeal Board decision “must be
filed within thirty days after the issuance of the” decision.**® If your applica-
tion for rehearing has been deemed denied by the passage of twenty. days,
the thirty days runs from the date the application is deemed denied, even
though the Appeal Board issues its rehearing denial in writing after the
twenty days.5°

G. Judicial Review by District Court

Seeking judicial review of the final decision of the Appeal Board may be
advisable if you are convinced of the validity of your position and you are
not in a hurry. It is not unusual for one or two years to pass after a petition
for judicial review is filed before a decision is rendered by the Iowa District
Court.”™ In order to avoid unnecessary delay, it is advisable to bring to the
attention of the Iowa District Court, by motion or otherwise, that the fowa
Code provides that petitions for judicial review involving unemployment
compensation benefits “shall be given precedence over all other civil cases
except cases arising under the worker’s compensation law of this state.”®"?
Of course, some delay is inevitable given the heavy caseload of the Iowa
Distriet Courts.®®® Handling Iowa District Court reviews by telephone con-

543. 319 N.W.2d 202 (Iowa 1982).

644, Id. at 204.

545, Id.

546. 318 N.W.2d 162, 170 {lowa 1982).

547. Cunningham v. Iowa Dep’t of Job Serv., 319 N.W.2d at 204.

548. Id.

549. Iowa Cope § 17A.19(8) (1981). See Oliver v. Teleprompter Corp., 299 N.W.2d 683,
686-87 (Iowa 1980).

550. See supra note 540.

551. Interview with General Counsel for the Iows Dep't of Job Serv., Walter F. Maley, in
Des Moines, Iowa (June 5, 1982). Mr, Maley was appointed General Counsel on August 1, 1965.

6562. Towa Cope § 96.6(8) (1981).

553. Blair, Attacking the Case Load Dilemma: An Open Letter to the Bench and Bar of
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ference calls, with the courts’ approval, is an efficient way to handle these
cases. The review is on the record made before the Department and briefing
schedules are often imposed by the court, with the result that all parties and
the court have all briefs in hand at the time a case is orally submitted.

1. Applicability of Rules of Civil Procedure

The Iowa Rules of Civil Procedure are applicable to IAPA judicial
reveiw proceedings, “except to the extent the rules are inconsistent with any
provision of the Iowa Administrative Procedure Act, . . . or with the rules
specifically set forth in this division.”®** An example of a rule of civil proce-
dure that does not apply to IAPA proceedings is rule 237, governing sum-
mary judgment, as the Jowa Supreme Court has twice held that a motion for
summary judgment is not available when the Iowa District Court is review-
ing agency action pursuant to section 17A.19.%%®

2. Venue Provisions of Chapter 96

Proper venue, in accordance with section 17A.19(2), is a jurisdictional
requirement when seeking judicial review of agency action pursuant to the
IAPA % Section 96.6(8), however, mentions the JAPA by name and pro-
vides that venue is also proper in the county in which the claimant was last
employed or resides. Nonresidents, however, must always file in Polk
County District Court.®®

8. Application for Additional Evidence

If the record made by the Department is deficient in some manner from
a party’s perspective, the party may want to consider making an application
to the Iowa District Court to permit the taking of additional evidence before
the Department pursuant to section 17A.19(7). An application presenting
evidence, in addition to that in the record in the contested case before the
Department, must allege materiality and “good reasons for failure to present
the evidence earlier.””®®® These elements must then be shown to the satisfac-
tion of the Iowa District Court.?*®

Towa, 27 DrAkE L. Rev. 319, 319 (1978).

554. Iowa R. Civ. P. 331. .

565. Dillehay v. Iowa Dep’t of Job Serv., 280 N.W.2d 422, 424 (Towa 1979); Young Plumb-
ing & Heating Co. v. Iowa Natural Resources Council, 276 N.W.2d 377, 381 (lowa 1979).

556. Iowa Pub. Serv. v. Iowa State Commerce Comm’n, 263 N.W.2d 766, 768-70 {Iowa
1978).

667. Iowa Copk § 96.6(8) (1981). See Green v. Iowa Dep't of Job Serv., 299 N.W.2d 651,
654 (Iowa 1980).

558. Reiter v. Iowa Dep’t of Job Serv., 327 N.W.2d 763, 765 (Iowa Ct. App. 1982); Cedar
Valley Leasing v. Iowa Dep’t of Revenue, 274 N.W.2d 357, 362 (Iowa 1979).

569, Cedar Valley Leasing v. Iowa Dep’t of Revenue, 274 N.W.2d at 362.
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4. Request for Stay

If a notice of overpayment has been issued by the Department, it may
be advisable to request a stay pursuant to section 17A.19(5) so that the De-
partment is prevented from collecting or attempting to collect the
overpayment.

5. “Naming” Requirement of Chapter 96

Section 96.6(8) requires that all parties before the Job Service Appeal
Board be named in a petition for judicial review. The parties need not be
named in the caption of the peititon, however.® Failure to name the Appeal
Board parties anywhere in the petition will result in the Iowa District
Court’s lack of subject matter jurisdiction.®®* Several Iowa District Court de-
cisions have not permitted amendments pursuant to Iowa Rule of Civil Pro-
cedure 88 to satisfy the “naming” requirement once the time for service of
the petition has run.*®* In addition to the “naming” requirement of chapter
96, the IAPA requires that the Department be named as a respondent in a
petition for judicial review.**® When naming the unemployment compensa-
tion agency as a respondent in such a petition, remember that the Iowa Em-
ployment Security Commission has been abolished and in its place the De-
partment of Job Service was created.** In Frost v. S.S. Kresge Co.,® the
Iowa Supreme Court held that misnaming an agency in a petition for judi-
cial review did not result in the lack of subject matter jurisdiction of the
Iowa District Court, since the agency actually received notice of the pro-
ceeding and no prejudice occurred.®® Potential litigation, however, can be
avoided by naming the Iowa Department of Job Service as the respondent
agency in unemployment compensation cases.

560. Green v. Iowa Dep’t of Job Serv., 299 N.W.2d at 654.

561. Ball v. Iowa Dep't of Job Serv., 308 N.W.2d 54, 56 (Iowa 1981), The Department’s
special appearance in Ball was filed after its answer as the lack of subject matter jurisdiction
can be raised at any point in the procesdings; subject matter jurisdiction cannot be conferred
by waiver, estoppel or consent. See Qualley v. Chrysler Credit Corp., 261 N.W.2d 466, 468
(Iowa 1978). Of course the preferred practice is to raise lack of subject matter jurisdiction by a
special appearance prior to the filing of an answer.

562. In Weber v. Iowa Dep’t of Job Serv., No. 12163 (Mitchell County, Iowa, filed May
20, 1982), the Iowa District Court sustained the Department’s special appearance and overruled
Ms. Weber’s motion to amend which was filed 39 days after her petition was filed. In Craft v.
Towa Dep't of Job Serv., No. 4-11-81 (68-18) (Chickasaw County, Iowa, filed Dec. 16, 1981), the
Iowa District Court took a similar position.

563. Iowa CopE § 17A.19{(4) (1981).

664. Iowa Cope § 96.10 (1981).

5656. 299 N.W.2d 646 (Towa 1980).

566. Id at 647-48.
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H. Judicial Review by Appellate Courts

An adverse adjudication by the Iowa District Court in a chapter 96 case
can be appealed to the Iowa Supreme Court pursuant to section 17A.20. The
Iowa Supreme Court in Lerdall Construction Co., Inc. v. City of Ossian,’
established the principles governing the appealability of an adjudication to
the Iowa District Court.*®® It cannot be assumed that a remand by the Iowa
District Court to the Department is an interlocutory adjudication because it
often is not.*®® On appeal the Iowa Supreme Court or lowa Court of Appeals
will perform the same task as the Iowa District Court, rather than just re-
viewing the Iowa District Court’s decision for reasonableness.”™ Therefore,
if you have the time and money you might as well appeal, if the sums or
principles at issue are substantial.

Most unemployment compensation cases appealed to the Iowa Supreme
Court are transferred to the Iowa Court of Appeals pursuant to Iowa Rule of
Appellate Procedure 401.** The Iowa Supreme Court “focus[es] on the mi-
nority of cases that affect the development of the law.”*"*

If you are on the same side as the Department at the Iowa District
Court level, check with the Department’s Legal Department prior to appeal-
ing because the Department may plan on appealing the adjudication. The
Department has considerable resources and a legal staff fully acquainted
with this area of the law. The Department may be able to vindicate a party’s
position at no cost to the party.

I. Procedures Applicable to Employer Liability

Iowa's unemployment law establishes procedural requirements relating
to questions of employer liability in five major areas: (1) coverage, (2) con-
tributory or reimbursable status, (3) contribution rates, (4) employer

567. 318 N.W.2d 172 (Iowa 1982). See aiso Davenport Bank & Trust v. City of Daven-
port, 318 N.W.2d 451, 463-54 (Iowa 1982).

568. Lerdall Const. Co., Inc. v. City of Ossian, 318 N.W.2d at 174-76.

569. Ball v. Iowa Dep’t of Job Serv., 308 N.W.2d 54 (Iowa 1981} is a good example of a
remand order being a final adjudication. The Iowa District Court overruled the Department’s
apecial appearance and then entered a remand order mandating a new hesring before a hearing
officer other than the hearing officer who presided over the original contested case proceeding.
The Department appealed this remand crder and the order overruling its special appearance.
The Iowa Supreme Court resolved the controversy without making any mention of the appeala-
bility of the remand. Therefore, it is implicit that the Jowa Supreme Court determined that the
remand order was g final adjudication. See also Reiter v. Iowa Dep’t of Job Serv., 327 NNW.2d
at 765,

570. Jackson County Pub. Hosp. v. Public Employees Relations Bd., 280 N.W.2d 426, 429
{Towa 1979); Hoffman v. Iowa Dep't of Transp., 257 N.W.2d 22, 25 (Iowa 1877).

571. Interview with General Counsel for the ITowa Dep't of Job Serv., Walter F. Maley, in
Des Moines, Iowa {June 5, 1982).

572. McCormick, Appellate Congestion in Iowa: Dimensions and Remedies, 25 DRAKE L.
Rev. 133, 167 (1975).
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charges, and (5) interest and penalties. Most of the requirements apply to
both contributory and reimbursable employers in general while several more
specific requirements are directed to reimbursable government entities and
nonprofit organizations.

1. Employers Generally

The Department initially determines all questions relating to coverage,
contribution rate, contribution amount, employer charges, and interest and
penalties.*® A copy of the initial determination must be sent by regular mail
by the Department to the employer.”” The employer may appeal the De-
partment’s initial determination by filing in writing with the Department
within thirly days of the mailing of the initial determination by the Depart-
ment to the employer.*™ “If an appeal is not filed within the thirty days, the
initial determination . . . [is] final and conclusive.”*’® In addition, an em-
ployer which has not previously been notified of the allowance of benefits
may, within thirty days after the receipt of the quarterly statement of
charges against the employer’s account, appeal the benefit eligibility deter-
mination to the Department.®™ It is of course a question of fact whether the
quarterly statement of charges was the first notification of allowance of ben-
efits and the Department may ultimately find that the quarterly statement
of charges was not the first notification.

Upon appeal of a question of employer liability, the Department must
hold a hearing.®™ A copy of the hearing officer’s decision must be sent by
regular mail by the Department to the employer.*™ If, however, the decision
involves a redetermination of contribution rate, a determination of addi-
tional contributions found due, or a revision of assessed contribution and
interest, the Department’s notification must be by certified mail to the
employer.5®®

The decision issued by the Department after hearing may be appealed
to the “district court of the county in which the employer resides or in
which the employer’s principal place of business is located, or, for a nonresi-
dent employer, . . . either in a county in which the wages payable for em-
ployment were earned or paid, or in Polk County. . . .”*** The appeal must

§73. Iowa Cope §§ 96.7(3)(a)(6), .7(3)(e), .7(4)(a) & {d), .7(9)}(a)(B) (1981).

674, Towa CopE § 96.7(4)(d) (1981).

575. Iowa Cope §§ 17A.15(3), 96.7(3)(e), .7(4)(d), .7(5), .7(9)(a)(6) (1981).

576. lowa Cope § 96.7(4)(d) (1981).

577. lowa Cope § 98.7(8)(a)(6) (1981).

578. Iowa Cope §§ 17A.12(1), 96.7(3)e), .7(4)(d), .7(5), .7(9)(a)(6) {1981).

579. Iowa Cope §§ 17A.12(1), .16(1), 96.7(4)(d) (1981).

580. Iowa Cope §§ 17A.12(1), .16(1), 96.7(3)(e), .7(4)a), .7(5), .T(9){a)(8) (1981).

681. Towa CopE §§ 96.7(6), .7(9)(a)(6) {1981). One of the administrative rules of the De-
partment provides for appeal board review. 370 Iowa Apmin. Cope § 6.7(1) (1980). That rule is
contrary to section 98.7(4)(d) of the 1981 Iowa Code and the intent of the legislation enacting
that provision. As a result, it is probably void. See 1979 Iowa Acts, 69th G.A., ch. 33, § 19.
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be filed in an Iowa District Court within thirty days after the date of notice,
(i.e., the date of mailing®®?) to the employer; the employer must also file an
appeal bond.®® If an appeal to the fowa District Court is not filed within the
thirty days, the Department’s decision after the hearing is final and conclu-
sive.’® The employer may also appeal the Iowa District Court’s decision to
the Iowa Supreme Court.*®

Several other provisions relate to employer liability. The Department
may file a lien on the property of an employer for unpaid contributions,**®
may issue a distress warrant,*” or apply to the Iowa District Court to enjoin
a delinquent employer from operating any business in the state.®®® A five-
year limitation exists on the Department’s redetermination that additional
employer contributions are ow

2. Reimbursable Government Entities and Nonprofit Organizations

Specific procedural requirements apply to reimbursable government en-
tities and nonprofit organizations. The amount of reimbursements billed by
the Department to a reimbursable employer is conclusive, unless the em-
ployer files, not later than fifteen days following the date the bill was mailed
to the employer, an application for redetermination by the Department.®®®
The redetermination is conclusive on the employer unless the employer files
an appeal to the lowa District Court no later than thirty days after the rede-
termination was mailed to the employer.®®

IV. SusTANTIVE LaAw

This section of the article discusses Iowa’s statutory law, administrative
rules, and the corresponding case law applicable to the awarding of unem-
ployment compensation benefits and the determination of employer taxa-
tion rates, reimbursements, and charges. The section is divided into seven
parts: (1) coverage, (2) benefit eligibility, (3) weekly benefit amount and du-
ration of benefits, (4) benefit disqualifications, (5) penalties, (6) back pay,

582. Jowa Cope § 96.7(4)(d) (1981).

. 583. lowa Cobe §§ 96.7(6), .7(9)(a)(6) (1981). One of the administrative rules of the De-
partment is inconsistent and probably void. 370 Iowa Apumv. Cope § 3.61 (1980).

584, Jowa Cope § 96.7(4)(d) (1981).

585. Iowa Cope §§ 96.7(8), .7(9){a)(8) (1981).

586. lowa Cobpe §§ 96.7(4)(a), (b}, .7(7), .7(9)(b)(5), 96.14(3) (1981).

587. Jowa Cope § 96.7(7) (1981).

588. Iowa Cope § 96.14(16) (1981).

589. Iowa Cobe § 96.7(4)(b) (1981). )

590. Jowa CobE § 96.7(8)(c), (d), .7(9)(b){4) (1981).

591. Iowa Cope §§ 96.7(6), .7(8)(c), (d), .7(9}(b)(4) (1981). Although Iowa Code section
96.7(9)(b}(4) allows an appeal to the Iowa District Court within sixty days, the section also
refers to the thirty-day appeal period required in section 96.7(6), which takes precedence over
Chapter 17A of the Iowa Code.
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(7) constitutional considerations, and (8) employer liability.

A. Coverage

Coverage under Iowa’s unemployment law is compulsory for employ-
ers.” To understand the required coverage of employers under the law,
three important definitions must be considered.

1. Definitions of Employer, Employing Unit, and Employment

a. Employer Defined. The term “employer” generally includes any
employing unit which had in employment, for some portion of a day in each
of twenty different calendar weeks, whether or not consecutive, in the cur-
rent or preceding calendar year, one individual irrespective of whether the
same individual was employed each day, and any employing unit which paid
wages, for services other than domestic services, of $1500 or more in any
calendar quarter of the current or preceding calendar year.**® The term also
includes employing units enumerated in the following paragraphs.

1. Successor employers and multiple employing units treated as a
single employer. The term “employer” includes any employing unit which
acquired the organization, trade, or business, or substantially all of the as-
sets of the organization, trade, or business, of another employing unit,** as
well as certain multiple employing units treated as a single employing
unit**® and multiple employing units, owned or controlled directly or indi-
rectly by the same interests, which are treated as a single employing unit.>*®
In Spagnola v. Iowa Employment Security Commission," the Iowa Su--
preme Court held that an individual who purchased the merchandise and
fixtures of a retail grocery business from a trustee for the benefit of credi-
tors, but did not purchase the business’s accounts receivable, did not sub-
stantially acquire all of the assets of the business, and therefore, was neither
a successor employer nor an employer under Iowa’s unemployment law.®*®

2. Elective employers. The term “employer” includes any employing
unit, which is not otherwise covered under the definition of employer, but
which elects voluntary coverage under the unemployment law.*®

3. Federally taxed employers. The term “employer” includes any em-
ploying unit taxed under the Federal Unemployment Tax Act or required to
be considered an employer under state law in order to receive the full state

592, Iowa Cope § 96.7(1) (1981).

593. Iowa CopE § 96.19(5)(a) (1981).

584. Iowa Cobpe § 96.19(5)(b) (1981).

£95. Iowa CopE § 98.19(5)(c) (1981).

596, Iowa Cobpe § 96.19(5)(d) (1981).

697. 237 Iowa 845, 23 N.W.2d 433 (1946).

598. Id. at 645-47, 23 N.W.2d at 434-35.

599. Iowa Cope §§ 96.8(3), 96.19(5)(e), (f) (1981).
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tax credit for the taxes imposed by the Federal Unemployment Tax Act.®®

4. Government entities. The term “employer” includes any govern-
ment entity not specifically excluded from the definition of employment.®*
“Government entity” is defined as the state, a state instrumentality, a polit-
ical subdivision or a political subdivision instrumentality, or a combination
of one or more of the preceding.®®®

5. Nonprofit organizations. The term “employer” includes any em-
ploying unit which is a nonprofit organization not specifically excluded
under the definition of employment.®** Nonprofit organizations are those re-
ligious, charitable, educational, or other organizations exempt from income
tax under the Federal Internal Revenue Code.®**"

6. Agricultural labor. The term “employer” includes agricultural labor
if performed for an employing unit which paid cash®® wages of $20,000 or
more during any calendar quarter of the current or preceding calendar year,
or which employed ten or more individuals on each of twenty days, each day
being in a different calendar week, during the current or preceding calendar
year.*® “Agricultural labor” is defined as remunerated service performed on
a farm in connection with cultivating the soil, or raising or harvesting any
agricultural or horticultural commodity, including livestock, bees, poultry, or
fur-bearing animals and wildlife, or remunerated service performed to pre-
pare such a commodity in its unmanfuactured state for storage or market,
but not for commercial canning or freezing. If more than one-half of the
commodity is produced by the farm operator or group of farm operators, a
remunerated service is performed for a farm operator or owner in connec-
tion with the farm operation if the major part of the service is performed on
a farm, or if the remunerated service is performed in connection with the
production or harvesting of certain agricultural commodities defined by fed-
eral law or the ginning of cotton, or in connection with the operation and
maintenance of farm water sources. A remunerated service is performed on a
farm operated for profit if the service is not in the course of the employer’s
trade or business.®*” “The term ‘farm’ includes stock, dairy, poultry, fruit,
fur-bearing animals, and truck farms, plantations, ranches, nurseries, ranges,
greenhouses or other similar structures used primarily for the raising of agri-
cultural or horticultural commodities, and orchards.”®*®

7. Domestic Service. The term “employer” includes “domestic service
in a private home, local college club, or local chapter of a college fraternity

600, Towa Cope § 96.19(5)(g) (1981).

601. Iowa Cope § 96.19(5)(h) (1981).

602. Iowa Cope § 96.19(38) (1981).

603. Iowa Cope §§ 96.19(5), 96.19(6)(a)(5) (1981).

604, Iowa Cope § 95.19(6)(a)(5) (1981); LR.C. § 501 (a), (c)(3) (1976).
605. Jowa Cope § 96.19(8)(a)(7)(a) (1981).

606. Iowa Cobe § 96.19(5)(1) (1981).

607. Iowa CobE § 96.19(6)(g)(3){a), (d)(i-iii) (1981).

608. Iowa Cobpe § 96.19(6)(g)(3M(f) (1981).
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or sorority” if performed for an employing unit which paid cash wages of
$1,000 or more in any calendar quarter in the current or preceding calendar
year to individuals employed in the domestic service.®*® “Domestic service”
is defined as “service . . . in the operations and maintenance of a private
household, . . . college club . . ., fraternity, or sorority as distinguished
from service as an employee in the pursuit of an employer’s trade, occupa-
tion, profession, enterprise, or vocation,’”s®

b. Employing Unit Defined. The term “employing unit” is defined as
essentially any legal entity, including any individual person or governmental
entity, which had in its employ one or more individuals performing services
for it within the state.®*! An employing unit which maintains more than one
separate establishment is deemed to be a single employing unit.®’* An em-
ploying unit contracting with any contractor or subcontractor for work
which is part of the employing unit’s “usual trade, occupation, profession, or
business” is deemed to employ individuals in the employ of the contractor
or subcontractor, unless the contractor or subcontractor is itself an em-
ployer.®’® In a 1945 case, Glidden Rural Electric Co-operative v. Iowa Em-
ployment Security Commission,*™* a five-member majority of the Towa Su-
preme Court held that where a rural co-operative organized to manufacture,
purchase, and distribute electricity, and to construct buildings and trans-
mission lines, but did not construct most of the co-operative’s transmission
lines because it had contracted out for the construction of the transmission
lines, the construction was not part of the co-operative’s usual trade, occu-
pation, or business.®’® Therefore, the contractor’s employees could not be
deemed the co-operative’s employees under the statutory provision.®® The
court reasoned that the word “usual” should be interpreted to mean the
regular business of the co-operative in distributing electricity, and not to
mean “essential to” or a “necessary part of” the business of distributing
electricity.®” The four-member minority in the case advocated the latter in-
terpretation and vigorously argued that the proper liberal construction of
the unemployment law dictated coverage by the co-operative under the stat-
utory provision.'®

An “individual employed to perform or assist in performing the work of
an agent or employee of an employing unit” is deemed to employ the indi-
vidual, provided the employing unit had actual or constructive knowledge of

609. Towa Cobpe § 96.19(5){m) (1981).
610. Iowa CopE § 96.19(36) (1981).

611. Iowa Cope § 96.19(4) (1881).

612. Id.

613, Id.

814. 236 Iowa 910, 20 N.W.2d 435 (1845).
615. Id. at 911-21, 20 N.W.2d at 436-40.
616. Id. at 921, 20 N.W.2d at 440.

617. Id. at 915, 20 N.W.2d at 437.

618. Id. at 921-32, 20 N.\W.2d at 440-45.
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the work which was at least eight hours in duration in any calendar week.*'®

¢. Employment Defined. The term “employment” is defined as ser-
vice, including service in interstate commerce, performed for wages or under
any contract of hire, written or oral, expressed or implied,**® and the term
specifically includes service performed by officers of a corporation,®*! com-
mon-law employees, and certain agent or commission drivers.®*®

1. Exclusions from employment of nonprofit organizations and gou-
ernment entities. The term “employment” does not include service per-
formed in the employ of a church, church organization, convention or associ-
ation of churches, or an organization of a convention or association of
churches, including service performed by a duly ordained, commissioned, or
licensed minister of a church or member of a religious order, service per-
formed in a sheltered work facility, service performed as part of a govern-
mental work relief or work training program, service performed by an in-
mate of a custodial or penal institution; or service performed for a
government entity by an elected official, member of a legislative body or of
the judiciary, or member of the state national guard or air national guard.®**

2. Other exclusions from employment. The term “employment” does
not inciude service in the employ of a state other than Iowa or the other
state’s political subdivisions or instrumentalities, or of the United States
government or its instrumentalities,** service with respect to which unem-
ployment compensation is payable under a system established exclusively by
Congress,®*® service performed by an individual in the employ of the individ-
ual’s child or spouse, or by an individual under the age of eighteen in the
employ of the individual’s parent,®®® service performed in the employ of a
school, college, or university by a regularly enrolled student or student’s
spouse,* service performed by an individual under the age of twenty-two
enrolled in a full-time accredited program at a nonprofit or public educa-
tional institution which combines academic instruction with an integrated
work experience,*® and service performed in the employ of a hospital by a
patient of the hospital.*®®

619, Iowa Cope § 96.19(4) (1981).

620. Iowa Cobpe § 96.19(6)(a) {1981).

621, Iowa Copz § 96.19(6)(a)(1) (1981). See 370 Iowa Apman. Cope § 3.3(2)(f) (1978).
622, Iowa Cope § 96.19(6)(a)(2), (3) (1081).

623, Iowa Cooe § 96.19(8)(a)(8)(a), (b}, (d-g) (1981),
624. Iowa Copk § 96.19(6)(g)(1) (1981).

625. Iowa Cope § 96.19(6)(g)(2) (1981).

626. Iowa Cooe § 96.19(8)(g)(5) (1981).

627. Iowa Cooe § 96.19(6)(g)(6) (1981).

628. Id.

629, Id.
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2. Exclusions from Coverage

a. Independent Contractors. The term “independent contractor” is
not defined in the unemployment law and the law does not explicitly ex-
clude independent contractors from coverage. If an individual receives
wages, however, the services performed by the individual are deemed by
Iowa’s unemployment law to be employment, unless and until it is shown to
the satisfaction of the Department that the individual has been and will
continue to be free from control or direction over the performance of the
services, both under the contract of service and in fact.®®® The term “wages”
is defined as all “remuneration for personal services, including commissions
and bonuses and the cash value of all remuneration in any medium other
than cash,’®!

The Iowa Supreme Court has applied the common-law concept of inde-
pendent contractor to the unemployment law, distinguishing independent
contractors from employees and excluding independent contractors from
coverage.®® An “independent contractor” is generally defined in the com-
mon law as “one who carries on an independent business and contracts to do
a piece of work according to his own methods, subject to the employer’s
control only as to results.”®** Thus the Iowa Supreme Court has meshed the
statutory test of “free from control or direction” with the common law con-
cept of independent contractor and has held that an individual subject to
direction or control is covered as an employee under Iowa’s unemployment
law, while an individual not subject to direction or control, who is also an
independent contractor, is excluded from Iowa’s unemployment law.%* The
Towa court has also ruled that the burden of proof is on the party alleging
independent contractor status to overcome the statutory presumption that
the receipt of wages deems the services performed “employment” by a show-
ing that the services were performed free from direction and control, both as
a matter of contract and in fact.**®

In a 1941 case, Moorman Manufacturing Co. v. Iowa Unemployment
Compensation Commission,**® the Iowa Supreme Court reasoned that a
commissioned salesman for a manufacturing company who was instructed
on how to approach a sale effectively, who was required to file reports, who
was offered bonuses and subjected to inspection to induce greater effort, was
nevertheless free from control or direction, both under contract and in fact,

630. Iowa Cone § 96.19(6)(f) (1981). See 370 Iowa Apsn. Copk § 8.19 (1980).

631. Jowa Cope § 96.19(12) (1981). See 570 lowa Apmn. Cobe § 3.3 (1982).

632. Meredith Pub. Co. v. JTowa Employment Sec. Comm™, 232 Towa 666, 676-77, 6
N.W.2d 6, 12-13 (1942).

633. Moorman Mfg. Co. v. lowa Unemployment Compensation Comm’n, 230 Iowa 123,
138, 296 N.W. 791, 797 (1941).

634. Meredith, 232 Iowa at 682, 8 N.W.2d at 15.

636. Id. at 684, 6 N.W.2d at 16.

636. See supre note 633.



652 Drake Law Review [Vol. 32

since the salesman could use his own judgment in his sales efforts, could
have had other employment, and because he was only subjected to stimula-
tion by the company in order to improve his sales.*® The Iowa court held
that the salesman was not entitled to unemployment compensation benefits
due to the absence of the relationship of employer and employee.*®® In a
1942 case, Meredith Publishing Co. v. Iowa Employment Security Commis-
sion,*® the Iowa Supreme Court similarly reasoned that a commissioned
salesman was free from the exercise or right to exercise control or direction
over him as to time, place, method, or character of hiz work, and conse-
quently held that the salesman was not an employee but rather an indepen-
dent contractor not covered under Iowa’s unemployment law.*®

By contrast, the Wisconsin Court of Appeals recently held in Stafford
Trucking, Inc. v. Department of Industry, Labor & Human Relations,*?
that the owner-operators of semi-tractors were employees of a trucking com-
pany, and not independent business operators because the leasing agree-
ments and business practices demonstrated that the trucking company un-
questionably had the right and power to direct and control the owmer-
operators’ conduct, and that the economic dependence of the owner-opera-
tors on the trucking company’s customers, trailers, insurance, and operating
authority was too pervasive to conclude that they had any business indepen-
dent of the trucking company.*? The statute construed in that case differed
pignificantly from Iowa’s unemployment law in that the Wisconsin exclusion
required services to have been performed in an independently established
trade, business, or profession in which the individual was customarily
engaged.*?

b. Agricultural Labor. Three important Iowa Supreme Court cases
have interpreted the agricultural labor exclusion. The 1942 case of Equita-
ble Life Insurance Co. v. Iowa Employment Security Commission,** estab-
lished the parameters of the exclusion. The Iowa court held that a crew of
men engaged to repair, improve, and replace buildings on farms repossessed
through foreclosure by Equitable Life Insurance Company, were engaged
principally in carpentry and not in cultivating the soil, harvesting crops, or
building fences, and therefore did not come within the provision excluding
agricultural labor from Iowa’s unemployment law.%.

In 1976 the Iowa Supreme Court held in DeKalb Agre-search, Inc. v.

637. Moorman, 230 Towa at 125-28, 137-41, 206 N.W. at 792, 798-800.
638, Id.

639. See supra note 632.

640, Meredith, 232 Iowa at 668-72, 686, 6 N.W.2d at 8-10, 18.

641. 102 Wis.2d 266, 306 N.W.2d 79 (Ct. App. 1981).

642. Id. at 257-66, 306 N.W.2d at 81-85.

643. Id. at 259-60, 306 N.W.2d at 82.

644. 231 Towa 389, 2 N.W.2d 262 (1942).

645. Id. at 890-98, 2 N.W.2d at 263-67.
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lowa Employment Security Commission,*® that the employees of a seed
corn manufacturer who were working on a 160-acre tract of land used to
grow various hybrids of corn for testing commercial pesticides and weed kill-
ers and other demonstration purposes, were engaged in agricultural labor
and excluded from coverage under lowa’s unemployment law.*” The Iowa
court reasoned that the employees were primarily engaged in cultivating the
soil and raising and harvesting crops, even though they also tested crops,
packeted seed corn, stored harvested crops, kept records, performed supervi-
sory functions, and assisted in the annual field day.®** The Iowa court de-
clined to distinguish between employees more involved with raising crops
from those employees more involved in field day activities, record keeping,
and supervisory functions; the court stated it was committed to a broad in-
terpretation of the agricultural exemption.®*®

The Iowa Court of Appeals in 1977 dealt with another seed company
case, 0’s Gold Seed Co. v. Iowa Employment Security Commission,®™® but
this time the activity was the “husking, sorting and grading of hybrid seed
corn,” all of which are post-harvesting activities not performed “in the em-
ploy of a farm operator.” While the court disposed of the case by holding
that corn was not an “agricultural commodity” as defined under federal and
state law, as alleged by the seed company, the court in dicta bolstered its
result in the case by stressing the fact that the post-harvesting activities
involving the corn would only be excluded as agricultural labor if performed
in the employ of a farm operator, which was not the factual situation in the
cm.ﬂil

¢. School Personnel, A limited but important exclusion in Iowa’s un-
employment law provides that school personnel, including teachers, admin-
istrators, and other staff of elementary and secondary schools, are ineligible
for unemployment compensation benefits between successive academic
terms, for vacation periods and holiday recesses, and during paid sabbatical
leaves for teachers and administrators “if there is a contract or reasonable
assurance that [the] individual[s] will perform services” for the school in the
next academic term.** A similar exclusion is provided for teachers and ad
ministrators in post-secondary institutions of higher education.®®* '

The Minnesota Supreme Court in Olson v. Special School District No.
1% held that a tenured teacher did not have a contract and did not have

646. 248 N.W.2d 101 (Iowa 1976).

647. Id. at 103-05,

648. Id.

649, Id. at 105.

660. 259 N.W.2d 549 (Towa 1977).

661. Id. at 550-52.

652. Towa CoDE § 96.4(5)(b-d) (1981). See 370 Iowa Apman. CopE §§ 3.83, 3.84 (1980). See
also Simpeon v. Iowa Dep't of Job Serv., 327 N.W.2d 775 (lowa Ct. App. 1982).

663. Towa Cope § 96.4(6)(a), (e) (1981).

654. 309 N.W.2d 325 (Minn. 1981).
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reasonable assurance of employment for the coming school year because the
teacher had received a letter from the school district informing her that she
was one of the teachers who was likely to be recommended for discharge due
to the lack of funds and students.®®® The court ordered the payment of un-
employment compensation benefits to the teacher, who was in fact hired for
the coming school year and lost no wages, and acknowledged the disturbing
result of the case and of the discontinuance by the school districts of their
practice of informing its teachers of the likelihood of terminations due to
the lack of funds or students prior to actually instituting termination pro-
ceedings.®®® Iowa school districts face a similar dilemma since Iowa's statu-
tory law requires the nrotification of teachers not later than March 15 that a
recommendation to terminate their continuing contracts will be made to the
school hoard by March 31,267

A recent Wisconsin case, City of Milwaukee v. Department of Industry,
Labor and Human Relations,*® held that the school crossing guards em-
ployed by the city were not employees who perform services for an educa-
tional institution and were not, therefore, rendered ineligible for unemploy-
ment compensation benefits during the summer recess by the statutory
ineligibility provision for school employees.®® The Wisconsin Supreme
Court relied heavily upon federal legislative intent from a guide to the draft-
ing of state conforming legislation published hy the United States Depart-
ment of Labor.%® :

A Nebraska case, Hanlon v, Boden,** also addressed the statutory ineli-
gibility period for educational institution employees. The Nebraska Su-
preme Court, liberally construing the beneficient provisions of the Nebraska
unemployment law, rejected the argument that a professional symphony
musician, employed under contract for the nine-month season, was an em-
ployee of an educational institution, and held that the musician was not
ineligible for unemployment compensation benefits in the off-season, even
though the musician had a contract for the coming season.®®?

d. Athletes. Another limited exclugion in Iowa’s unemployment law
provides that athletes participating in sports events or training are ineligible
for unemployment compensation benefits between successive sport seasons
if there is reasonable assurance that the individual will participate in the
next sport season.%%®

e. Aliens. Iowa’s unemployment compensation law provides that aliens

656. Id. at 326.

656, Id.

657. Iowa Cope § 279.15 (1981).

658. 106 Wis. 2d 254, 316 N.W.2d 367 (1982).
659. Id. at 255-62, 316 N.W.2d at 368-71.
660. Id. at 259-62, 316 N.W.2d at 370-71.
661. 209 Neb. 189, 306 N.W.2d 858 (1981).
662, Id. at 170-74, 306 N.W.2d at 859-81.
663. Iowa Copr § 96.5(9) (1981).
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not “lawfully admitted for permanent residence” in the United States, not
“lawfully present for the purpose of performing . . . services” in the United
States, or not “permanently residing in the United States under color of
law” are ineligible for unemployment compensation benefits.®

f. Religious Organizations. An important statutory provision in Iowa’s
unemployment law excludes from coverage service performed “[i]n the em-
ploy of a church or convention or association of churches” or in the employ
of an organization which is operated primarily for religious purposes and
which is operated, supervised, controlled, or principally supported by a
church or convention or association of churches.”*** The Iowa Supreme
Court applied this exclusion to a child day care center in Sugar Plum Tree
Nursery School v. Iowa Department of Job Service,*® despite the use of a
different name for the enterprise and the separation of its financial records
and accounts from those of the church, finding ‘that the workers in the
center were employees of the church because the church did not establish a
separate organization or entity to operate the center, the articles and bylaws
of the church governed the center, and “the church’s board of elders was the
center’s board of directors.”**” In applying the exclusion the court cited fed-
eral legislative history as evidence of the intent of the Iowa General Assem-
bly in enacting the exclusion®®*® and noted the Iowa administrative rule’s
agreement with the federal history of the exclusion.®® In dicta, the Iowa
court agreed with the administrative rule’s extention of coverage under
Iowa’s unemployment law to the employees of a child day care center where
the center is operated by an organization other than a church.®”® Under the
administrative rule, day care center employees were not automatically ex-
cluded from coverage since the rule declared that an organization operating
a day care center is not operated for religious purposes.®”

The United States Supreme Court in 1981 arrived at a similar result in
St. Martin Evangelical Lutheran Church v. South Dakota,*™ which in-
volved an elementary school financed and operated by a local church and a
secondary school owned, supported, and controlled by a synod. One of the
issues in the case was the 1976 congressional repeal of a specific federal ex-
clusion for service performed in the employ of an elementary or secondary
school and the effect of that repeal on the exclusion for service in the em-
ploy of a church or church association.®™

664. Iowa CopEe § 96.5(10) (1981).

665. JTowa CobEe § 96.19(6)(a)(6)(a) (1981). See 370 Iowa Apmin. Cobe § 3.27 (1981).
666. 285 N.W.2d 23 (Iowa 1979).

667. Id. at 26-27.
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In a letter made public in 1978, the United States Secretary of Labor
interpreted the repeal as “‘clearly intended to result in State coverage of
church-related schools . . . .’ The Court discounted the Secretary’s in-
terpretation and gleaned from the legislative history of the original federal
enactment of the exclusions that Congress intended to exclude a school’s
employees from coverage if the school had no separate legal existence from a
church, but intended to require coverage of a separately incorporated.school,
unless it was operated primarily for religious purposes and was operated,
supervised, controlled, or principally supported by a church or convention or
association of churches.*™ '

The Supreme Court also found that the 1976 federal amendment, re-
pealing the specific school employee exclusion, did not alter, directly or by
implication, the exclusion for church or church association employees but
was concerned with “secular educational institutions, particularly the public
schools.”®™® Finally, the Court concluded that no affirmative and convincing
showing had been made of an implied repeal of the exclusion for church or
church association employees and held that the employees of the parochial
elementary and secondary schools were excluded from the unemployment
law’s coverage.®”’

In a separate opinion, Justice Stevens rejected the majority’s conclusion
that Congress did not intend to require coverage of parochial school employ-
ees but concluded that Congress failed to give effect to the intention to
cover parochial school employees by leaving in place the plain statutory lan-
guage excluding church and church association employees.*™ Justice Stevens
concurred in the Court’s judgment, however, finding the church employee
exclusion unambiguous and invoking the statutory rule of construction “that
resort to legislative history is appropriate only when the statute itself is
ambiguous.”*™ _ ‘

In 1982 in Community Lutheran School v. Iowa Department of Job
Service,* the Jowa Supreme Court interpreted the statutory exclusion for
religious organizations. The religious organizations in question were three
separately incorporated parochial schools affiliated with the Lutheran
Church-Missouri Synod. The court applied the two-prong statutory test re-
quiring that the schools be operated primarily for a religious purpose and be

6874. Id. at 778 (quoting letter from Secretary of Labor Marshall to Most Reverand
Thomas C. Kelley, O.P., General Secretary, United States Catholic Conference (Apr. 8, 1978)).

675. Id. at 780-82. Furthermore, the Court concluded that the term “church™ should not
be interpreted to mean a physical building that is a house of worship but rather should be
interpreted to refer to the congregation or church hierarchy which hires, discharges, and directs
church employees. Id. at 783-84.

676. Id. at 785-86.

.677. Id. at 787-88.

678. Id. at 788-91 {Stevens, J., concurring).

679. Id. at 791 (Stevens, J., concurring).

680. 326 N.W.2d 286 (Iowa 1982).
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operated, supervised, controlled, or principally supported by a church or
convention or association of churches.®®* The court did not consider the sec-
ond prong of the test as its applicability was not questioned.®®® The court
held in a five-to-three decision that the schools, as a matter of law, were
operated primarily for religious purposes.®®® The court relied upon several
United States Supreme Court cases recognizing the religious purpose of pa-
rochial schools, particularly two recent court cases from Massachusetts and
Pennsylvania.®®* As a result, the Iowa Supreme Court held that the paro-
chial schools were operated primarily for religious purposes, basing their de-
cision on testimony that stated that the purpose of the parochial schools
were to rear children in the Christian faith “in all their schooling,” and that
tenets of this faith were incorporated into every aspect of all classes, with
teachers working religion into all the subjects they taught.®®® The dissenting
opinion concluded that the schools were operated primarily for an educa-
tional purpose, reasoning that parochial schools are required to be state-
certified and could not exist otherwise since their students would be com-
pelled to attend state-certified public schools.**®

B. Benefit Eligibility

The basic requirements for benefit eligibility under Iowa’s unemploy-
ment law are: (1) the filing of a claim,*" (2) registration for work,®* (3) a
record of employment and wage earnings,®*® and (4) ability to work, availa-
bility for work, and an earnest and active search for work.*® Failure to meet
a benefit eligibility requirement generally makes an individual ineligible for
benefits only for the week in which the eligibility requirement is not met.**
This weekly determination of ineligibility does not require a subsequent pe-
riod of work and earnings in covered employment in order for the individual
to requalify for benefits, and is, therefore, unlike the disqualifications in
cases involving a voluntary quit, misconduct, or failure to apply for or ac-
cept suitable work.*** The individual has the burden of proof to establish
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the individual’s right to benefite under Iowa’s unemployment law.**®

1. Filing of Claim

The statutory filing provision specifically delegates to the Department
of Job Service the responsibility for determining the procedures for filing a
claim for unemployment compensation benefits.®** Departmental rules re-
quire that an individual report in person between the hours of eight o’clock
a.m. and four o’clock p.m., Monday through Friday, to the nearest office of
the Department.®®® The report must include the individual’s social security
number, the name and address of the individual’s last employer, the last day
of work, “{t]lhe reason for separation from work,” and the “[n]Jumber, name
and relationship of any dependents claimed” by the individual.®®*® Special
departmental rules govern the filing procedures for mass separations from
employment,® such as a factory closing, and for claims for partial
benefits.*®®

The benefit claim is effective as of the first day of the calendar week in
which the individual actually reports in person to the Department;*®®
backdating of the claim is limited to a very few specified circumstances.”™ A
claim for partial benefits, however, may be backdated one to four weeks at
the option of the claimant.” The first day of the calendar week in which
the individual reports to the Department constitutes the beginning of the
individual’s “berefit year” and determines the time period designated as the
individual’s “base period.””* The benefit year remains effective even though
the individual experiences several episodes of employment, unemployment,
and reemployment during the next twelve months.

2. Registration for Work

The statutory work registration provision specifically delegates to the
Department the responsibility for determining both the initial and continu-
ing requirements of registering for work with and reporting to the Depart-
ment’s employment office.”® Departmental rules require that an individual

693. Moulton v. [owa Employment Sec. Comm’n, 239 Iowa 1161, 1172, 34 N.W.2d 211,
217 (1948).

694. Towa CoDE §§ 96.4(2), 96.6(1) (1981).

695. 370 Iowa Apmin, Cope § 4.2(1)(a)(1) (1980).

696. 370 Jowa Apmin. Cope §§ 4.2(1)(b), 4.3 (1980),

697. 370 Iowa AoMmiN. Cope § 4.5 (1980).

698. 370 Iowa ApMIN. CoDE § 4.6 (1980).

699. 370 Iowa Apmow. Cobe § 4.2(1)¢h) (1980).

700. 370 Iowa Apmin. CopE § 4.9(1) (1980).

701. 370 Iowa Apmix. Cope § 4.6(2)(b) (1980).

702. Iowa Cobpe §§ 96.19(15),(16) (1981); 370 Iowa Apmm. Cope §§ 4.1(11), (21), 4.20
(1981). ’

703. TIowa CopE § 96.4(1) (1981); 370 Iowa ApmiN. CopE § 4.2(1) (1980).
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“continue to report by mail or in person at the time directed to do so by an
authorized representative of the department” all information relating to the
individual’s eligibility, as well as reporting the employers contacted for work
and any job offers received by the individual.”®

3. Attechment to the Labor Force

Iowa’s unemployment law requires, as a prerequisite to benefit eligibil-
ity, that an individual earn wages of at least $400 in the individual’s highest-
paid, base period quarter and at least $200 in another base period guarter,
and that the individual’s total base period wages equal at least one and one
quarter times the individual’s actual highest, base period quarterly wages.?®

4. Reattachment to the Labor Force

As a prerequisite to benefit eligibility in a second benefit year, Iowa’s
unemployment law requires that an individual earn, during or subsequent to
the individual’s first benefit year, wages in covered employment totaling at
least ten times the individual’s weekly benefit amount.”¢ 3

6. Ability to Work, Availability for Work, and Work Search Requirements

Under Iowa’s unemployment statute, an individual must be able to
work, be available for work, and be earnestly and actively seeking work in
order to be initially and continually eligible for benefits.”” The individual
claiming benefits has the burden of proof on these issues.™®

a. Ability to Work. Departmental rules interpret the “able to work”
eligibility provision to require that an unemployed individual “be physically
and mentally able to work, in some reasonably suitable, comparable, gainful,
full-time endeavor, other than self-employment,” which is not necessarily in
the individual’s customary occupation but “which is engaged in by others as
a means of livelihood” and which “is generally available in the labor market
in which the individual resides.”™™ In a recent Michigan case, McKeniry v.
Michigan Employment Security Commission,™® a teacher’s aide was tempo-
rarily off work for treatment of thrombophlebitis. Though the claimant was
unable to work again as a teacher’s aide because she could not stand on her
feet all day, she was able to work at the type of job she had held prior to
being a teacher’s aide and, therefore, was eligible for benefits.”*

704. 370 Iowa Apmun. Cone §§ 4.2(1)(e), (g)}(3), (g}(5) (1980).

706. Iowa Cope § 96.4(4) (1981).

706. Id.

707. Towa CobpE § 98.4(3) (1981).

708. Davoren v. Iowa Employment Sec. Comm’n, 277 N.W.2d 602, 603 (Iowa 1979).
708. 370 Iowa Apmaw, Cope §8 4.22(1){a), (w) (1979).

710. 99 Mich. App. 277, 297 N.W.2d 652 (1980).

T1l. Id. at 279, 297 N.W.2d at 652-53.
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b. Availability for Work. Departmental rules interpret the “available
for work” eligibility provision to require that an individual be at all times
“willing, able, and ready to accept suitable work™? during periods when such
work is normally performed.””** Suitable work for purposes of determining
availability is the types of services offered by a particular individual “in the
geographical area in which the individual offers them,” provided that the
types of services are generally performed in the geographical area even
though job vacancies currently may not exist.”** Restrictions placed on avail-
ability by the individual, such as “type of work, hours, wages, location of
work,” or physical handicaps will violate the availability requirement if the
restrictions leave the individual with ‘“no reasonable expectancy of securing
work.”™® Time restrictions, however, will generally not be considered unrea-
sonable if the individual “is available for the major porticn of the
workweek,”’"®

Departmental rules also provide that as an individual’s length of unem-
ployment increases and the individual has not found work in the individ-
ual’s customary employment, the individual, in order to continue to meet
the availability requirement, “may be required to seek work in some other
occupation in which job openings exist, or . . . to accept counseling for pos-
sible retraining or a change in occupation.””"” The individual must be
warned and instructed, however, to expand his or her search beyond his or
her customary eraployment.”™® In a 1980 case, Brumley v. Iowa Department
of Job Service,”® the Iowa Supreme Court held that an unemployed school
teacher’s benefits could not be terminated for failure to meet the availability
requirement, until after the teacher was notified of the requirement to ex-
pand her search for work beyond her customary occupation of schoolteach-
ing.™ In New Homestead v. Jowa Department of Job Service,” the Iowa
Supreme Court, in a six to three decision, held that substantial evidence
supported the Department’s finding that an unemployed United States Pos-
tal Service worker was not unduly limiting her availability, even though the
worker had refused to take a job she had previously held as a nurse’s aide,
at forty percent less pay than her pay as a postal worker.”*

Several other departmental rules relating to availability are important
to note. A corporate officer must meet the same availability requirements as

712. 370 Iowa Apmin. Copk § 4.22(1)(b) (1979).
713. 370 Iowa Apmix. Copk § 4.22(1)(u) (1979).
714. 370 Iowa Apmin. Cope § 4.22(1)(b) (1979).
715. 370 Towa Apmmn. Copr § 4.22(1)(x) (1982).
718. 370 Towa Apmin. CobpE § 4.22(1){q) (1982).
717. 370 Iowa ApMiN. CopE § 4.22(1)(u) (1979).
718. 370 Iowa Apmin. CopE § 4.23(28) (1981).
719. 292 N.W.2d 126 {Towa 1980).

720. Id. at 129,

721. 322 N.-W.2d 269 (Iowa 1982).

722. Id. at 270-72. See Hendrickson v. Northfield Cleaners, 205 N.W.2d 384 (Minn, 1980).
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other unemployed individuals, and must be desirous of work for himself or
herself, as distinguished from looking for work for the corporation, as well as
being free from serious work limitations.”* A fulltime student is generally
deemed to be unavailable for work since a student has no reasonable expec-
tancy of securing employment, unless the student is actually available to the
same degree and to the same extent when the student worked and accrued
wage credits.”*

Other important departmental rules interpret unavailability in cases of
personal illness or injury,”® imprisonment,™® inadequate transportation?’
or child care,”*® self-imposed restrictions on employability relating to
wages,™ type of work,”® hours or days of work,”® geographical area of
work,”*® potential employers,”*® participation in training,”* physical absence
from the local labor market,”®® voluntary withdrawal from specific employ-
ment or from the labor market,® a voluntary leave of absence from employ-
ment,” pursuit of self-employment®® or other full-time employment,™® and
failure to remain in contact with the Department.™®

¢. Earnest and Active Search for Work. Departmental rules interpret
the “earnestly and actively seeking work” eligibility provision to require
that an individual personally and diligently seek work by a methodical and
systematic canvass of the labor market, as a normal, prudent person
would.™! The specific number of required employer contacts varies with
each unemployed individual and depends upon the conditions of the local
labor market, the duration of benefit payments, changes in the individual’s
characteristics, job prospects in the community, and other factors deemed
relevant and necessary by the area claims office.??

In New Homestead, a majority of the Iowa Supreme Court held that

723. 370 Iowa Apmin. Copk § 4.22(1)(y) (1982). 2

724, 370 Iowa Apmin. Cope §§ 4.22(1)(o) (1982), 4.23(5) (1980). See Davoren v. Iowa Em-
ployment See. Comm’n, 277 N.W.2d 602 (Iowa 1979).

725. 370 Iowa AoMiN. Cope §§ 4.22(1)(e) (1982), 4.23(1), (2), {(6), {34), (35) (1981).

726. 370 Iowa Apmin, Copg §§ 4.22(1){p) (1982), 4.23(12) (1980).

727. 370 Iowa ApmiN. CopE § 4,23(4) (1982).

728. 370 lowa Apmn. Cope § 4.23(8) (1980).

729. 870 Iowa Apmin. Cope § 4.23(8), (15), (22) (1980). )

730. 370 Jowa ApmiN. CobEe §§ 4.22(1)(i) (1982), 4.23(19) (1980).

731. 870 Iowa ApMiIN. CoDE §§ 4.22(1)(d), {t), 4.23(16), (17) (1980).

732. 370 Iowa Apmin, Copk § 4.23(18) (1980).

733. 370 Jowa Apmin. Cope § 4.23(20),(21) (1980).

734. 870 Iowa Apmmn. Copr § 4.23(30) (1981).

785. 370 Iowa Apnin. Cope § 4.23(18), (25), (31), (32), (36) (1981).

736. 370 Jowa ApmiN. Cope §§ 4.22(1)(k) (1982), 4.23(9), (29), (33), (37), (38) (1981).

737. 370 Iowa Apmin. Cope §§ 4.22(1)(s), 4.23(10), (24) (1980).

738. 370 Iowa ApMm, CopE § 4.23(7) {1980).

739. 370 Iowa Apmmn. Cope § 4.23(23) (1980).

740. 870 Iowa Apman. Cope § 4.23(11), (14) (1980).

741, 870 Iowa Apmin. Cope § 4.22(1)(e), (n) {1982).

742, 370 Jowa Apmin. Cope § 4.22(c), (f) (1982).
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substantial evidence supported the Department’s finding that an unem-
ployed postal worker had met the job search requirement by seeking work
commensurate with the worker’s customary occupation.”® The three-mem-
ber minority dissented, maintaining that the record indicated that the
worker wanted to wait to go back to work for the postal service in six
months, and that the worker had made only three employer contacts over a
nine-week period, one of which the worker felt could not lead to employ-
ment and one of which led to a job offer which was rejected because the pay
was just at or above the minimum wage.?*

Registration and active contact by members of unions or professional
organizations with the union’s or organization’s hiring or placement office
will generally meet the work search requirement.”® An individual, however,
cannot be denied benefits solely on the ground that the individual failed or
refused to register with a private employment agency or at any other place-
ment facility which charges the job seeker a fee for its services.™®

In order to maintain eligibility for benefits while partially unemployed,
an individual must earnestly and actively search for work during each week
that the individual earns no wages and the search must be with employers
other than a partial employer.™” The individual, however, is not required to
search for work during any week in which the individual earns wages from a
partial employer.?4*

6. Extended Benefit Eligibility Requirements

In order to conform with federal law requirements, Iowa’s unemploy-
ment law provides extended benefit eligibility requirements beyond those
eligibility requirements for regular benefits. The major requirement is an
attachment-to-the-labor-force earnings requirement of one and one-half
times an individual’s highest, base period quarterly wages.™® Other major
requirements include a distinct disqualification and requalification standard
for failure to actively seek work, for failure to apply for suitable work, and
for a refusal to accept an offer of suitable work.”™ There is also a maximum
‘two-week extended benefit eligibility period for individuals filing interstate

743. New Homestead, 322 N.W.2d at 270-71.

744. Id. at 272-73 (LeGrand, J., dissenting).

745. 370 Iowa Apmin. Cope § 4.22(1)(c), (g) (1982), (v) (1979).

746. 370 Iowa Apmin. Cope § 4.22(1){c}(3) (1982).

747. 370 Iowa Apmin. ‘Cone § 4.6(7)(b) (1880).

748. 370 lowa Apmin, CopE § 4.6(8)(a) (1982).

749. Changes in State Unemployment Compensation Law Requested by the Federal
Dep’t of Labor, ch. 1030, § 8, 1982 Iowa Acts 56-57 (to be codified at Iowa CobE § 96.29(1)(c)
(1983)).

750. Unemployment Compensation, ch. 19, § 10, 1981 Iowa Acts 113 and Changes in State
Unemployment Compensation Law Requested by the Federal Dep't of Labor, ch. 1030, § 8,
1982 Iowa Acts 56-57 (to be codified at Jowa CopE § 96.29(2) (1983)).
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claims,™ and a special extended benefit limitation for those individuals re-
ceiving federal trade readjustment allowances.”*

C. Weekly Benefit Amount and Duration of Benefits

1. Total Unemployment

An individual is totally unemployed in any week for which no wages are
payable to the individual and in which the individual performs no ser-
vices.” If the individual meets all eligibility requirements, the individual’s
weekly benefit amount is computed by multiplying the individual’s highest,
base period quarterly wages by a stipulated fraction, the product of which is
limited by a stipulated maximum benefit amount.” The weekly benefit
amount and the maximum benefit amount are both rounded to the higher
multiple of one dollar.”® Both the fraction multiplier and the stipulated
maximum vary with the number of dependents.”™ The stipulated fraction is
one-twenty-third and the stipulated maximum is fifty-eight percent of the
statewide average weekly wage for an individual with no dependents.”™ The
fraction and the maximum increase in four increments to one-nineteenth
and seventy percent for an individual with four or more dependents.”™ A
dependent is defined as a person treated for such purposes under the Inter-
nal Revenue Code, except that a dependent also includes a spouse who does
not earn more than $120 in gross wages in one week.’®®

An individual’s maximum benefits in the individual’s benefit year are
also limited to an amount equal to the individual's base period wage credits
or to twenty-six times the individual’s weekly benefit amount, whichever is
less.”® Wage credits generally equal one-third of the individual’s base period
wages earned in covered employment.™ If an individual is laid off due to an
employer going out of business, the wage credits are equal to one-half of the
individual’s base period wages earned in covered employment, and the indi-
vidual’s maximum henefits in the individual’s benefit year are limited by
that amount of wage credits or an amount equal to thirty-nine times the

751. Unemployment Compensation, ch. 19, § 11, 1881 Iowa Acts 113-14 and Changes in
State Unemployment Compensation Law Requested by the Federal Dep't of Labor, ch. 1030, §
8, 1982 Iowa Acts 56-57 (to be codified at Iowa Cobpe § 96.29(4) (1983)).

752. Changes in State Unemployment Compensation Law Requested by the Federal
Dep’t of Labor, ch. 1030, § 8, 1982 Iowa Acts 56-57 (to be codified at Jowa CopE § 96.29(6)
(1983)).

753. Iowa Cobe § 96.19(D)(a) (1981).

764. Iowa CoDE § 98.3(2), (4), (6) (1981),

755, Iowa CopE § 96.3(3), (4) (1981).

756. Iowa CopE § 96.3(2), (4), (5) (1981).

767. TIowa Cobk § 98.3(4) (1981).

758. Id.

759, Id.

760. Iowa Cobe § 98.3(6) (1981).

761. Id.
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individual’s weekly benefit amount, whichever is less.”®* In McClellan v.
Northwest Airlines, Inc.," the Minnesota Supreme Court held that wage
credits are to be computed by including as wages the amount of an arbitra-
tion award of back pay for a period of wrongfully caused involuntary
unemployment.”®4

2. Partial Unemployment

An individuat is partially unemployed in any week in which the individ-
ual works less than the regular full-time week at the individual’s regular job
and earns less than the individual’s weekly benefit amount plus fifteen dol-
lars, or in any week in which the individual is separated from the individ-
ual’s regular job and earns less than the individual’s weekly benefit amount
plus fifteen dollars.”®® A partially unemployed individual should not be con-
fused with a part-time worker. A part-time worker’s working hours are not
the customary scheduled full-time hours prevailing in the worker’s
employment.”®® ‘

If the individual meets all the eligibility requirements, the individual’s
weekly benefits for partial unemployment are computed by subtracting from
the individual’s regular weekly benefit amount those weekly wages payable
to the individual in excess of one-fourth of the individual’s regular weekly
benefit amount, rounded to the higher multiple of one dolar.”*? Maximum
partial benefits in an individual’s benefit year are also limited by the
amount of the individual’s base period wage credits and by an amount equal
to twenty-six or thirty-nine times the individual’s weekly benefit amount,
whichever is applicable.”®®

3. Temporary Unemployment

An individual is temporarily unemployed if, for a period not to exceed
four consecutive weeks, the individual is laid off from regular full-time em-
ployment in which the individual will again work full-time. An individual
may be temporarily unemployed due to a plant shutdown, vacation, inven-
tory, lack of work, or an emergency.”™ During a period of temporary unem-
ployment, the work registration, ability to work, availability for work, and
work search requirements are waived.”” Maxzimum temporary benefits in an
individual’s benefit year are limited by the amount of the individual’s base

762. Id.; see 370 Iowa ApmiN. CopE § 4.22(4) (1982).

763. 304 N.-W.2d 36 (Minn. 1981).

764. Id. at 38,

765. Iowa Cope § 96.19(8)(b) (1981).

766. lowa CobpEe § 96.3(8) (1981).

767. Iowa Cope § 96.3(3) (1981); see 370 Iowa Apmin. Cobe § 4.6 (1982).
768. Iowa Cobpe § 96.3(5) (1981).

769, Iowa Cobpk § 96.19(%)(c) (1981).

770. Iowa Cobr § 96.4(1), (3) (1981).
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period wage credits and by an amount equal to twenty-six times the individ-
ual’s weekly benefit amount.”™

4. Deductions from Weekly Benefit Amount

Although characterized by statute as a disqualification for benefits, the
receipt of the following payments actually reduces the weekly benefit
amount, but not below zero: severance pay, worker’s compensation, periodic
retirement pay under an employer-supported plan, including oid-age social
security payments, and vacation pay.”” If the amount received is less than
the weekly benefit amount, the difference is payable to the individual.™™

a. Social Security Payments and Other Periodic Retirement Benefiis.
Under the current Jowa unemployment statute and due to a recent federal
law change,™* the weekly benefit amount is reduced only by that portion of
old-age social security and other retirement benefits affected by the base
period employment and attributable to contributions made by hase period
employers.”™ For example, only fifty percent of old-age social security pay-
ments will reduce the weekly benefit amount, provided the base period or
chargeable employers contributed to the social security system.’” Depart-
mental rules also specify the required deductions from the weekly benefit
amount for other types of retirement benefits, including military retirement
pay.”™"

b. Vacation and Holiday Pay. The weekly benefit amount is also re-
duced by regular vacation pay or designated vacation pay which an individ-
ual receives or is entitled to receive in connection with a separation or layoff
from employment.” The reduction applies to all individuals totally, par-
tially, or temporarily unemployed.” Departmental rules treat holiday pay
in the same manner as vacation pay.’®®

¢. Child Support Obligations. Under the current Iowa unemployment
statute and due to a recent change in federal law,”® the weekly benefit

771. lowa Cope § 96.3(5) (1981).

772. lowa Cobe § 96.5(5), (7) (1981). Departmental rules also specify certain payments
which are considered wagea and are therefore deductible from the weekly benefit amount. 370
Towa Apmin, Cobe § 4.13 (1982).

778. Id.

774. Multiemployer Pension Plan Amendment Act of 1980, Pub. L. No. 96-364, § 414(a),
94 Stat. 1310 (1980).

776. Unemployment Compensation, ch. 19, §2, 1981 Iowa Acts 109-10 (to be codified at
Towa Cobpe § 96.5(5)(d) (1983)).

776. 370 lowa Apmm. Cobe § 4.13(1)(o) (1981).

T77. 870 Iowa Apmin. Cope § 4.13(1)(-r) (1981).

778. Iowa Cope § 96.5(7) (1981).

T79. 870 Jowa Apmin. Copz §§ 4.16, 4.17 (1979).

780. 870 Iowa ApMiN. CopE §§ 4.13(1)(a), 4.17 (1980).

781. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2335(a-b), 95 Stat.
357, 863-64 (1981).
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amount can be reduced by the child support obligations of an unemployed
individual, with the amount of the reduction paid to the individual’s depen-
dents,” The reductions are accomplished through a voluntary agreement
with the individual or through garnishment and attachment of the individ-
ual’s benefits,®®

D. Benefit Disqualifications

Iowa’s unemployment law provides disqualifications for benefits for four
types of acts: (1) voluntary quits without good cause attributable to the em-
ployer, (2) misconduct, (3) failure to apply for, or to accept suitable work,
and (4) involvement in labor disputes.™ The first three benefit disqualifica-
tions require requalification through subsequent earnings in covered em-
ployment and the last benefit disqualification applies on a weekly basis
only.”™ It is important to note that a period of unemployment following a
termination of employment is compensable if all eligibility requirements are
met and no disqualification applies. The employer’s characterization of the
termination, whether a discharge, dismissal, firing, layoff, or termination,
does not control compensability under the unemployment law, and even
contractual employment provisions relating to termination may be
nondeterminative on the question of benefit eligibility.

1. Voluntary Quits Without Good Cause Attributable to the Employer

An individual who leaves work voluntarily without good cause attribu-
table to the individual’s employer is disqualified for benefits until the indi-
vidual requalifies for benefits by earning wages in covered employment of at
Jeast an amount equal to ten times the individual’s weekly benefit
amount.”™ Several statutory savings clauses will maintain an individual’s el-
igibility if the individual leaves to accept other or better employment, or
leaves for a specific reason and returns or offers to return when the specific
reason for leaving no longer exists.™

a. Savings Clauses. Even though an individual may be considered to
have left work voluntarily without good cause attributable to the individ-
ual’s employer, the individual is not disqualified for benefits for a subse-
quent period of unemployment if the following statutorily mandated condi-
tions are met.”®

. 782, Changes in State Unemployment Compensation Law Requested by the Federal
Dep't of Labor, ch. 1030, § 1, 1982 lIowa Acts 54 (to be codified at Iowa CopE § 96.3(9) (1983)).

788, Id

784. Iowa Cone § 96.5(1-4) (1981).

785. Iowa Cobk § 96.5(1)(g), (2){a), (3), (4) (1981), _

786, Iowa Cope § 96.5(1) (1981); 370 Iowa Apmin. ConE § 4.28(1), (2) (1979).

787. Iowa ConEg § 96.5(1)(a-f), (h) (1981).

788. Id.
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1. Other employment. If an individual left employment in good faith
for the sole purpose of accepting other employment, which the individual
accepted and worked in continuously for at least six weeks, the individual is
not disqualified for subsequent benefits.”®

2. Better employment. If an individual left employment in good faith
for the sole purpose of accepting better employment, which the individual
accepted, and which was terminated by the employer, or from which the
individual was laid off after one week but prior to the expiration of six
weeks, the individual is not disqualified for benefits.”® In Raffety v. Towa
Employment Security Commission,™ the Iowa Supreme Court held that
the acceptance by an injured worker of lighter work at higher pay with an-
other employer constituted better employment within the letter and spirit
of the statute.”® The Iowa court again construed the amended “better em-
ployment” provision in Wood v. Iowa Department of Job Service,™ and
held that an individual was not disqualified for benefits even though the
individual left work to accept better employment which was terminated by
the new employer before the individual could actually perform services for
pay.™ The court reasoned that the operative language of the statute did not
require that services be performed for pay in the better employment.™ The
court did not apply the one-week to six-week work requirement to the em-
ployment termination, implying, therefore, that the work requirement only
applies to situations where the individual is laid off after actually beginning
the better employment.”®®

3. Return to regular employment. If an individual was laid off from
regular employment and was temporarily employed after notifying the tem-
porary employer of the expectation of returning to regular employment
when it became available, the individual is not disqualified for subsequent
benefits for quitting the temporary employment to return to regular
employment.”™

4, Caring for injured or ill immediate family members. If an individ-
ual left employment for the necessary and sole purpose of taking care of an
injured or ill member of his or her immediate family, and if work is not
available when the individual returns and offers his or her services to the
employer, the individual is not disqualified for benefits provided that the
individual did not accept any other employment during the period.”*® De-

789, Iowa Copk § 96.5(1)(s) (1981); 370 Iowa Apmin. Copx § 4.28(4) (1979).
790, Iowa Copk § 96.5(1)(a) (1981); 370 Iowa ApmiN. ConE § 4.28(5) (1979).
791. 247 lown 898, 76 N.W.2d 787 (1956).

792. Id. at 900, 76 N.W.2d at 789.

793. 312 N.W.2d 579 (Iowa 1981).

794, Id. at 579-80.

796, Id.

796, Id

797. Iowa CopE § 96.5(1)(b) (1981).

798. Towa Cobpe § 96.5(1)(c) (1981); 370 Iowa Apmin. Cope § 4.26(8) (1980).
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partmental rules define the persons who are considered immediate family
members.™

5. Necessary absence due to illness, injury or pregnancy. An individ-
ual who leaves employment necessarily because of illness, injury, or preg-
nancy upon the advice of a licensed and practicing physician and with his or
her employer’s notification and consent, will not be disqualified for benefits
if regular or comparable suitable work is not available when the individual
returns and offers to perform services for the employer.®® Departmental
rules waive the physician’s certification of recovery if the absent employee
has been replaced by the employer. In this case the employee would not be
disqualified for benefits unless ineligible due to inability to work or unavail-
ability for work.®®

The Iowa Supreme Court applied the illness savings clause in Wilson
Trailer Co. v. Iowa Employment Security Commission,®® and held that
substantial evidence supported the Commission’s finding that a welder was
not disqualified for benefits subsequent to his hospitalization for the re-
moval of his teeth because the welder had notified the employer of his ab-
sence due to illness and had returned and offered to perform services for his
employer at the time advised in writing by his regular physician.?®® The
court reached its conclusion even though the employer had only granted the
welder a limited leave of absence and had contacted the office of the
welder’s dentist which informed the employer that the welder had been re-
leased for work shortly after returning home from the hospital.**

In Area Residential Care, Inc. v. Iowa Department of Job Service*®
the court held that a dormitory staff member in a residential care facility for
mentally retarded adults, who quit employment after becoming pregnant
and after her employer refused either to give her an unpaid leave of absence
or to transfer her to work where her abdomen would not be subject to
trauma, would not be disqualified for'benefits after termination of her preg-
nancy if her employer failed to rehire her.**® The court reasoned that the
pregnancy savings clause applied since the staff member left her employ-
ment as a result of the advice of her physician and notified her employer as
required under the statute by requesting a leave of absence.®*’ Although the
staff worker was not eligible for benefits during her pregnancy, she was eligi-
ble upon her return or offer to return to work and was not then disqualified

799. 370 Iowa Apmin. Cope § 4.26(8) (1980).

800. Iowa Cobe § 96.5(1)(d) (1981); 370 Iowa Apmin. Cope § 4.26(7), (24) (1980).
801, 870 Iowa Apmin. Cope § 4.26(8) (1980).

802. 168 N.W.2d 771 (Towa 1968).

B803. Id. at 773-76.
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B05. 323 N.W.2d 257 (Iowa 1982).

806. Id. at 258-59.

807. Id. at 269.
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from receiving benefits for quitting voluntarily.2®

6. Absence due to moving a family member to a different climate. If
an individual left employment upon the advice of a licensed and practicing
physician for the sole purpose of moving a family member to a different
climate, and if regular or comparable work is not available when the individ-
ual returns and offers services to the individual’s regular employer, the indi-
vidual is not disqualified from receiving benefits, notwithstanding the fact
that the individual secured temporary employment during the absence.?*®

7. Limited absence due to compelling personal reasons. If an individ-
ual is the principal supporter of the individual’s family, is widowed, legally
separated, or single, and left employment, for no more than ten working
days or for a longer period if allowed by the employer, for personal reasons
found to be compelling by the Department, after notifying the individual’s
employer of the reason for the absence, the individual is not disqualified for
benefits if the individual returna and offers services to the regular employer,
immediately after the compelling personal reasons cease to exist, and regu-
lar or comparable work is not available.3!®

b. Voluntary Quits. In lowa, the unemployed individual has the bur-
den of proof to establish the individual’s right to unemployment compensa-
tion benefits, and thus to establish that the termination of employment was
not a voluntary quit without good cause attributable to the employer.®!* De-
partmental rules define “voluntary quit,” as a discontinuation of employ-
ment by an individual who no longer desires to remain in the employment
relationship with the employer from which the individual has separated.®*
Cases. have applied the term as a legal term of art and generally have ad-
dressed the voluntary quit issue in two parts: first, whether the employee’s
quitting was voluntary, and second, whether the quitting was without good
cause attributable to the employer,*?

1. Voluntary. The Iowa Supreme Court clarified the meaning of volun-
tary in Moulton v. Towa Employment Security Commission.** There, the
court distinguished a voluntary quit from a discharge, dismissal, or lay-off
by the employer or other action by the employer severing the employment
relationship.®'®* The court accepted as the proper definition of “voluntary”

808. Id. See also Butta v. Iowa Dep’t of Job Serv., 328 N.W.2d 515, 516-18 (Iowa 1983).

809. Iowa Cope § 96.5(1)(e) (1981); 370 Iowa Apmawn, CopE § 4.26(9) (1980).

810. Iowa Cobe § 96.5(1)(f) (1981); 370 Iowa ApmoN. Cobe §§ 4.25(5), (20), 4.26(18)
(1982).

811, Shontz v. Iowa Employment Sec. Comm’n, 248 N, W.2d 83, 81 (Iowa 1976); Wallea v.
Iowa Employment Sec. Comm’n, 219 N.W.2d 538, 539-40 (Iowa 1974); Spence v. Iowa Employ-
ment Sec. Comm™n, 249 lowa 154, 159, 86 N.W.2d 154, 166 (1957); Moulton v. Iowa Employ-
ment Sec. Comm’n, 239 Iowa 1161, 1172, 34 N.W.2d 211, 217 (1948).

812. 370 Iowa AvmiN, CoDE § 4.25 (1982).

813. Moulton v. Iowa Employment Sec. Comm’n, Iowa at 1165, 34 N.W.2d at 213.

814. Id

815. Id. at 1166, 34 N.W.2d at 213.
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the phrases "of one’s own motion” or of one’s “volition or choice” and re-
jected the notion that the employee’s disability due to pregnancy was some-
how beyond her control and therefore not voluntary within the meaning of
the statute.®”® The court recognized that the Act was enacted to benefit
those individuals who were “unemployed through no fault of their own”%”
and rejected the argument that benefits should be provided under the stat-
ute unless the employee who voluntarily quit was somehow at fauit or, in
other words, blameworthy, culpable, or wrongful.®'® Rather, the court con-
strued “fault” to mean failure or volition, and not something worthy of
censure.®!®

The South Dakota Supreme Court recently came to the same conclusion
in Red Bird v. Meierhenry.®® There, a woman quit her job after being una-
ble to find adequate housing within her family’s means, in order to move her
large family and unemployed and ill husband back to a former residence
where the husband could receive medical treatment.®®* The court concluded
that the woman’s decision to quit her job was “voluntary without good
cause” even though the quit may very well have been an involuntary act
that was brought about by a force beyond her control.®** However, in Brown
v. Port of Sunnyside Club, Inc.,**® the Minnesota Supreme Court found that
an employee’s termination was not voluntary where the employer told the
employee to keep on walking after the employee turned and walked away
during a heated argument.®™ _

Several Department rules further interpret the meaning of voluntary.
Although not precedential in nature,®* the Iowa Court of Appeals recently
decided an interesting case, Findley v. Jowa Department of Job Service.**®
This case involved the mutual termination of a school teacher’s contract by
the teacher and the school district. The court concluded that the evidence in
the case indicated that the teacher still desired to be employed by the school
district but that the teacher had reslistically been apprised that she was
being forced to leave her teaching position and that reinstatement after sus-
pension, termination, and appeal would be untenable.?*” The teacher did not
provide the school district with an oral or written resignation, but instead
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817. Iowa CopE § 96.2 (1981). -

818. Moulton, 239 Iowa at 1172-73, 34 N.-W.2d at 217.

819, Id.

820. 314 N.W.2d 95 (S.D. 1932).

821. Id. at 96.

822, Id. at 97.

823. 304 N.W.2d 877 (Minn. 1981). ‘

824, Id. at 878-79. A Minnesota employer has the burden of proving the employee termi-
nated the employment voluntarily. Id. at 879.

826. Jowa 8. Cr. R. 10(e).

826. 11 Towa Ct. App. 341 (1981).

827. Id. at 344.
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withdrew her request for a private hearing and entered into a writien agree-
ment with the school district.**® In the agreement she consented to the ter-
mination of her employment contract, and both parties agreed that the ter-
mination did not preclude them from filing or defending any claims brought
under the Employment Security Benefits law.®®® The court held that the ter-
mination more closely resembled an involuntary discharge, rather than a’
voluntary quit, even though the termination was effective before the school
board could act on the superintendent’s recommendation for discharge.®*®
The court cited a Department rule which stated that a termination shall not
be considered a voluntary quit if the employse is given the choice of re-
signing or being discharged and the employee elects to resign.?** The court
reasoned that the rule should apply to the teacher’s situation where dis-
charge was reasonably likely, although not assured.®*® Two judges dissented
from the awarding of benefits to the teacher, finding that the teacher had
voluntarily quit when she entered into the termination agreement prior to
any school hoard action on the superintendent’s recommendation.®®® The
dissenting minority evidently would only allow the administrative rule’s ap-
plication in cases where the employer formally decides to-discharge an
employee.

In a remarkably similar case, School District No. 20 v. Commissioner of
Labor,** the Nebraska Supreme Court held that a school superintendent,
who desired to retain his employment but resigned because the school board
members who had the power to reelect him intended not to do so, had not
left his employment voluntarily within the meaning of the Nebraska stat-
ute.®®® The court construed “voluntary” to mean of one’s own volition,
choice, or free will and concluded that the superintendent’s resignation was
contrary to his stated desire to remain in his position as superintendent.®®

Another Department rule states that the granting of a written release
from employment by the employer at the employee's request is a mutual
termination of employment and not a voluntary quit.*®” The employee
would generally be ineligible for benefits for not meeting the availability for
work requirements, however.**® Leaving a job because of pregnancy upon the
advice of a physician is not considered a voluntary quit but the worker will
not be considered able to work or available for work and therefore will be

828. Id. at 342.
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830, Id. at 344-45.

831. 370 Iowa Apmm. Cope § 4.26(21) (1980).
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ineligible for benefits.%*®

2. Good ecause attributable to the employer. Even if a quit is volun-
tary, the quit is not disqualifying unless it is without good cause attributable
to the employer. Conversely, if the voluntary quit is with good cause attribu-
table to the employer it is not a disqualifying quit.

The Iowa Supreme Court has construed the phrase “good cause attribu-
table to the employer” to mean that the good cause for voluntarily quitting
must ordinarily be connected with the employment in order for the volun-
tary quit disqualification not to apply.®® Whether the required connection
with the employment derives merely from the conditions of the employment
or from an employer’s fault or wrongdoing varies with the case involved.

In an early case, Gatewood v. Iowa Iron & Metal Co.,** the court stated
that good cause for voluntarily quitting work must involve some fault of the
employer.®** The court found substantial evidence that the employer had
agreed to rehire an employee after the employee resolved his personal affairs
pertaining to his wage assignment, but that the employee never attempted
to return to work as the employer expected.*?® The court concluded that no
fault could be ascribed to the employer and that the employee had volunta-
rily left work without good cause attributable to the employer.®** In Ellis v.
ITowa Department of Job Service,**® the court ascribed fault to the employer
and found that an employee’s voluntary quit was for good cause attributable
to the employer because the employer, knowing of the employee’s intolera-
ble allergy to natural Christmas trees, nevertheless erected such a tree in the
employee’s area of ordinary work.*®

In several other cases the Iowa court did not ascribe fault or wrongdo-
ing to the employer, but found voluntary quits attributable to. the employer
merely due to the conditions or consequences of the employment. In Raffety
v. ITowa Employment Security Commission®” the court held that an em-
ployee'’s back injury, suffered on the job, was an employment-connected dis-
ability making the employee’s voluntary quit attributable to the em-
ployer.®® Likewise, in McComber v. Iowa Employment Security
Commision,*® the court found the employee’s voluntary quit attributable to
the employer because the employee’s allergic disability was caused by una-
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840. Moulton v. Iowa Employment Sec. Comm’n, 239 Iowa 1161, 1171, 34 N.W.2d 211
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voidable contact with woolen materials on the job.®*® In a more recent case,
Walles v. Iowa Employment Security Commission,® an employee’s volun-
tary quit was held not to be attributable to the employer but rather union-
connected.®® The court found that the employee’s union had prohibited the
employee from working for nonpayment of dues and that the union’s work
prohibition could not be attributed to the employer because it had not been
shown that the employer imposed any requirement of union membership on
its employees or had arranged to employ only union members.®*

Department rules outline many reasons to presume that voluntary quits
are without good cause attributable to the employer. If an employee leaves
work because of an injury or illness not attributable to the employer or be-
cause of pregnancy, and the leave is not upon the advice of a licensed and
practicing physician or the employee does not return and offer services to
the employer upon recovery, in order to bring the guit within the prescrip-
tions of the illness, injury, or pregnancy savings clause,®® the leave is pre-
sumed to be without good cause attributable to the employer.**® Several
Iowa Supreme Court cases are in accord with this presumption. In Wolf’s v.
Towa Employment Security Commission,®® the court declared that leaving
work due to illness not directly incident to the employment disqualifies the
employee for benefits and further held that the employee™s chronic sinus
condition, present before as well as during her employment in Des Moines,
was not the result of her employment and that she was rightfully disquali-
fied for voluntarily quitting the employment."™ In the Moulton case, the
court disqualified an employee who quit work because of sickness and dis-
comfort due to pregnancy, finding that the cause of the quit was in no way
attributable to the employer.®*®

Several other Department rules deal with resignation and scheduled
layofTs. If an employee gives notice of the intention to resign and the resig-
nation is accepted, the employee is considered to have voluntarily left the
employment.®®® A refusal by an employee of an educational institution to
accept a new contract or reasonable assurance of employment for a succes-
sive academic term or vear is considered a voluntary quit if the offer of em-
ployment was within the purview of the employee’s training and experi-
ence.®® If an employee quits in advance of a scheduled layoff, the voluntary
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quit disqualification is imposed until the date of the scheduled layoff.®?

Other Department rules presume that the following reasons for volunta-
rily quitting are without good casue attributeble to the employer: absence
for three days without notice to the employer,®®* a quit without notice to the
employer during a mutually agreed upon trial period,** absence due to in-
carceration,®® an employee’s move to a different locality®® or to accompanry
a spouse to a new locality,*® a refusal to accept a customary transfer to
another location,®? the seeking of other employment®® or the entering of
self-employment,®** failure to return to work upon release from military ser-
vice,®”® a quit to accept voluntary retirement® or to keep from earning
wages adversely affecting the receipt of federal old-age social security bene-
fits,*™ lack of child care®”® or transportation,®* a quit to get married®™ or
due to family responsibilities or serious family needs,®® a quit to go to
school®™ or to take a vacation,®™® a refusal to perform an assigned task,®™
dislike of the shift,** dissatisfaction with the wages®' or work environ-
ment,** personality conflict with a supervisor®®® or inability to work with
other employees,®™ a guit due to commuting distance®®® or because work was
“irregular due to weather conditions ... not unusual to the employ-
ment,”®®® or a “quit after being reprimanded”®® or due to an employee’s
feeling of unsatisfactory job performance.®®®
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Department rules outline many reasons for leaving employment which
constitute good cause. One of the most important is the compulsion to leave
employment due to an injury on the job or because of an iliness or allergy
attributable to the employment.**® Several Iowa Supreme Court cases have
held that employees’ injuries or illnesses were caused or aggravated by the
employment and that the employees therefore voluntarily quit for good
cause. In Raffety v. Iowa Employment Security Commission,®® the court
construed “good cause attributable to the employer” to require only that the
employee’s back injury and jaundice be attributable to the employer under
whose direction the employee was working; the court did not require that
the back injury be attributable to some fault or wrong of the employer.® In
McComber v. Iowa Employment Security Commission,** the court quoted
from the Raffety case and held that an employee’s dermatitis and ill health
were, in part, caused by unavoidable contact with woolen materials at her
work, and therefore that the employee’s termination of employment was in-
voluntary and for good cause attributable to the employer, even though the
employer was free from all negligence or wrongdoing.®®® In a more recent
case, Shontz v. Iowa Employment Security Commission,®™* the court re-
manded the case to the Commission to allow a full hearing on the em-
ployee’s claim that his voluntary quit and disability, due to a heart attack
suffered off the job, was actually caused or aggravated by factors and cir-
cumstances associated with the employment.®*® Additionally, the court held
in Ellis v. Iowa Department of Job Service®® that a housekeeper left em-
ployment for good cause attributable to her employer.*” The court found
that the housekeeper had an allergy to natural Christmas trees, a fact that
had been conveyed to the employer at the time of her hiring and periodi-
cally during the employment. Knowing this, the employer erected a natural
Christmas tree in the area of the housekeeper’s ordinary work causing the
working conditions to be intolerable for her.%®

Another important Department rule states that a voluntary quit is not a
disqualifying quit and is for good cause attributable to the employer if pre-
cipitated by a substantial change in the contract of hire.®*® If a willful
breach of an employment contract jeopardizes a worker’s safety, health, or
morals, the rule deems the breach a substantial change in the contract of
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hire.®®® In an early unemployment compensation case, Forrest Park Sanita-
rium v. Miller,*® the Iowa Supreme Court found that a nurse was hired as a
day nurse and not for the night shift which involved working with the more
dangerous patients.”®® The court held that the nurse had not quit work but
that the employer had terminated her day work and that her refusal to work
the night shift did not disqualify her for unemployment benefits because the
night assignment violated the employment agreement.*® Conversely, in a re-
cent Iowa Court of Appeals case, Woods v. Iowa Department of Job Ser-
vice,** a worker was held to have voluntarily quit his employment without
good cause attributable to the employer when the worker was reassigned to
another work shift in apparent violation of the contract of hire and a senior-
ity rule.®®® The court found that the contract of hire included an emergency
exception to the seniority rule, that the worker knew the work shift assign-
ment was unusual, and that the worker had an affirmative duty to inquire as
to the reason for the apparent change in the contract of hire and the un-
usual work shift assignment. Since the worker made no inquiry as to the
apparent change in the contract of hire, the court held that the worker had
himself tendered his resignation and that the voluntary quit was not attrib-
utable to the employer.®™ Similarly, the Michigan Court of Appeals in
Cooper v. University of Michigan,*" held that a university employee’s vol-
untary quit was without good cause attributable to the employer, where the
employee terminated the employment due to her determination that the
quantity of work assigned to her was insufficient and dissatisfying.®*®

Two Department rules are closely related te the rule dealing with a sub-
stantial change in the contract of hire. A voluntary quit by an employee who
left employment because “the type of work was misrepresented to the em-
ployee at the time of acceptance of the work assignment,” is for good cause
attributable to the employer.*®® If an uncustomary transfer to another work
locality would cause the employee considerable perscnal hardship, the em-
ployee’s voluntary quit is for good cause attributable to the employer.®'® The
Michigan Court of Appeals in Laya v. Cebar Construction Co.,*" held that a
previcusly unemployed worker was not disqualified from receiving benefits
for voluntarily quitting a job 272 miles away from his home which was con-
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tributing to problems with the worker’s family life.**

Other Department rules deem a voluntary quit for good cause attributa-
ble to the employer if the employee left due to unsafe,®* unlawful,®* or
intolerable®'® working conditions, or if the employee was laid off by the em-
ployer for being pregnant.®

The voluntary quit disqualification also will not be imposed if an em-
ployee is mandatorily retired as of a certain age because of a company policy
or union agreement.®” If an employee gives an advance notice of resignation
and the employer discharges the employee prior to the proposed resignation
date, the voluntary quit disqualification will not be imposed until the pro-
posed date of resignation.?'®

Department rules also clarify that the fulfillment of a contract of hire
for a specified duration of time or for temporary spot jobs or casual labor
does not constitute a voluntary quit disqualifying the employee for bene-
fits.””® Any denial of benefits to the employee would have to be based on a
failure to meet an eligibility requirement or on a disqualifying act other
than a voluntary quit.**® Absence from work due to temporary active duty in
the national guard or military reserves also is not a disqualifying voluntary
quit according to Department rules.*®*

If an employee voluntarily quits supplemental employment while re-
maining in a full-time job, the employee is disqualified from receiving bene-
fits based on the supplemental employment. If, however, the employee sub-
sequently becomes unemployed from the full-time job, the earlier quit of
supplemental employment does not disqualify the employee for benefits,
and the employee, if otherwise eligible for benefits, is entitled to benefits
based on the full-time employment.®?® The employee is disqualified, how-
ever, from receiving benefits based on the supplemental employment, unless
the employee requalified by earning ten times the employee’s weekly benefit
amount subsequent to voluntarily quitting the supplemental employment.**
If the employee has requalified, wage credits are transferred to the employer
which paid the requalifying wages and that employer’s account is charged
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with the benefit payments.?*

2. Misconduct

An individual who is discharged for misconduct in connection with the
individual’s employment is disqualified for benefits until the individual re-
qualifies for benefits by earning wages in covered employment of at least an
amount equal to ten times the individual’s weekly benefit amount.?®® De-
partment rules require employers to furnish available evidence corroborat-
ing allegations of individual employee misconduct.”®® The Iowa Supreme
Court also has held that the employer has the burden of establishing an
employee’s misconduct.®®

a. Ordinary Misconduct. Department rules define “misconduct” as a
“deliberate act or omission by a worker which constitutes a material breach
of the duties and obligations arising out of such worker's contract of em-
ployment.”**® The act or omission must evince a “willful or wanton disre-
gard of an employer’s interest,” such as a “deliberate violation or disregard
of standards of behavior which the employer has the right to expect of em-
ployees,” or recurring carelessness or negligence which either manifests cul-
pability, wroengful intent, or evil design or demonstrates an intentional and
substantial disregard to the employer's interests or of the employee’s duties
and obligations.”*® Mere inefficiency, unsatisfactory conduct, performance
inabilities or incapacities, isolated instances of ordinary negligence, or good
faith errors in judgment or discretion do not constitute misconduct.®®®

The Towa Supreme Court has adopted the definition of misconduct con-
tained in the Department’s rules.?®* The court has also consistently drawn a
legal distinction between a discharge for misconduct and a voluntary quit
and has declined to deny benefits on the theory of a constructive voluntary
quit.*®® Applying the definition of misconduct in Clark v. Iowa Department

924, Id

925. Iowa Cobpe § 96.5(2) (1981).

926. 370 Iowa Apmin. Cope § 4.32(4) (1981).

927. Cosper v. Iowa Dep’t of Job Serv., 321 N.W.2d 8, 11 (Iowa 1982). See Woods v. Iowa
Dep’t of Job Serv., 327 N.W.2d 768, 770 (Iowa Ct. App. 1982).

928, 370 Iowa ApmiN. Cobk § 4.32(1) (1981).

929, Id.

830. Id.; 370 Iowa Apmin. Copk § 4.32(5) (1979).

931. Cosper v. Iowa Dep’t of Job Serv., 321 N.W.2d 6, 8-9 (Icwa 1982); Green v. Iowa
Dep't of Job Serv., 209 N.W.2d 651, 855 (Iowa 1980); Huntoon v. Iowa Dep’t of Job Serv., 275
N.W.2d 445, 447-48 (Iown), cert. denied, 444 U.S. 862 (1979). See also Wehr Steel Co. v. Dep’t
of Indus., Labor and Human Relations, 106 Wis. 2d 111, 116, 315 N.W.2d 357, 360 (1982) and
Boyton Cab Co. v. Neubeck, 237 Wis. 249, 2569-60, 296 N.W. 636, 640 (1941) (Wisconsin Su-
preme Court's definition of misconduct substantially adopted by 370 Jowa Apmm. Cobe §
4.32(1) (1981)). ' '

932. Green v. Iowa Dep’t of Job Serv., 299 N.W.2d 651, 652-53, 855, 666 (Iowa 1980);
Cook v. Towa Dep't of Job Serv., 209 N.W.2d 698, 701-02 (Towa 1980).
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of Job Service,*®® the Iowa Court of Appeals found an employee’s absence to
be misconduct where the employer had denied the employee’s request to be
absent and had warned the employee that any absence would be considered
unexcused.®® The Wiscongin Supreme Court, however, recently held in
Wehr Steel Co. v. Department of Industry, Labor and Human Relations,%®
that leaving work without the employer’s permission does not constitute
statutory misconduct if the work environment is a hazard to the employee’s
health or safety, provided that an objective, rather than a subjective stan-
dard, is used to determine if a reasonable person would reasonably believe
that the working conditions present a hazard to health or safety.®*

The Minnesota Supreme Court, in Auger v. Gillette Co.,**7 construed its
definition of misconduct and found a single incident of an employee sleeping
on the job to be a willful disregard of the standards of employee behavior.?®
The court stated that the employer had a right to expect that the employee
would obey the employer’s standards of conduct when the employee worked
at & night job with little supervision, thus “making noncompliance largely
undetectable,”?*

The portion of the statutory disqualification which states that the mis-
conduct must be in connection with the individual’s employment was inter-
preted in Cook v. Jowa Department of Job Service.**® The Iowa Supreme
Court held that an employee truck driver’s uninsurability, due to the receipt
of repeated traffic citations, bore directly on his ability to work for his em-
ployer and constituted a material breach of his employment obligations.**
The court upheld the employee’s disqualification for benefits finding that
the connection between the employee’s receipt of the traffic citations and his
employment obligations was sufficient to constitute misconduct, even
though most of the citations were received off the job and in his personal
car.“l

Sometimes a connection with employment is not sufficiently related to
an employer’s interest to reasonably require specific employee behavior in
relation to the connection. For example, the Nebraska Supreme Court re-
cently held in Snyder Industries, Inc. v. Otto,**® that an employment rule
which forbade all contact between current employees and former employees,
in order to prevent leaks of production secrets, did not have a reasonable

933. 317 N.W.2d 517 (Iowa Ct. App. 1982).
934. Id. at 518.

836. 108 Wis. 2d 111, 315 N.W.2d 3567 (1982).
936, Id. at 119-22, 315 N.W.2d 382-63.
937. 303 N.W.2d 255 (Minn. 1981).

938, Id. at 257.

939. Id. at 256-58.

940, 299 N.W.2d 698, 702 (Iowa 1980).
941, Id. at 702.

042. Id.

943. 212 Neb. 40, 321 N.W.2d 77 (1982).
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relationship to the employer’s interest, therefore violation of the unreasona-
ble rule did not constitute misconduct under the Nebraska law.?** The Ne-
braska court quoted from the Wisconsin Supreme Court which stated that
only a violation of a reascnable employment rule constitutes misconduct and
that a rule which relates to employee conduct during off-duty hours must
bear a reasonable relationship to the employer’s interest in order to be
reasonable.®®

The rule which provides that failure in good performance resulting from
inability or incapacity does not constitute misconduct was the subject of liti-
gation in Huntoon v. Iowa Department of Job Service.**® The Iowa Su-
preme Court construed the definitional rule to mean that a failure in good
performance resulting from a deputy sheriff’s alcoholism would not consti-
tute misconduct if the failure was nonvolitional.®*” The court avoided any
determination as to whether the alcoholism was a disease or an involuntary
condition and focused only on the voluntary nature of the deputy sheriff’s
alleged act of misconduct.**® The court found that the record did not pro-
vide a sufficient basis to fairly infer that the deputy sheriff’s actions were
involunitary or the result of incapacity.®®

In determining whether misconduct has occurred, only a current act can
be considered under Department rules.*®® Past acts and warnings can be
used to determine the magnitude of a current act of misconduct, but a dis-
qualifying discharge cannot be based on those past acts or warnings because
those past acts are considered condoned by subsequent or continued em-
ployment.®! The rules also treat a suspension or disciplinary layoff as a dis-
charge by the employer, necessitating the resolution of the issue of miscon-
duct in order to award or deny benefits.?5?

Department rules also define several acts which constitute misconduct.
Excessive absenteeism, as an intentional disregard of a duty owed to the
employer, is considered misconduct.®*® The rule, however, has been inter-
preted by the Iowa Supreme Court in Cosper v. lowa Department of Job
Service®® to mean that excessive absences are misconduct only if they are

944, Id. at ., 321 N.W.2d at 80.

945. Id. at __, 321 N.W.2d at 79-80,

846. 275 N.W.2d 445 (Iowa 1979).

847. Id. at 448.

948. The alleged misconduct was to engage two county jail trustees in an evening of alco-
holic beverage drinking rather than taking them to a movie and dinner as authorized by the
sheriff. Id. at 4468-47, 448.

049, Id. at 447.

950. 370 Iowa Apmun. Copk § 4.32(8) (1979).

851. Id.

952,- 370 Iowa ApmiN. Cobk § 4.32(9) (1979).

953. 370 Iowa Apmin. Cope § 4.32(7) (1979).

954. 321 N.W.2d 6 (Iowa 1982).
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unexcused.®®® The court found the rule to be stated as a result rather than a
definition and determined that it was in conflict with the definitional rule
which states that failure in good performance as the result of incapacity is
not disqualifying misconduct.*®® Moreover, the court concluded that the fail-
ure to distinguish between excused and unexcused absences viclated both
earlier Iowa court applications of the law**’ and the general rule in other
jurisdictions.”™® In the Cosper case the Department and the trial court had
not distinguished between excused and unexcused absences of a data entry
clerk despite the clerk’s continued contentions that her ahsences were ex-
cused.® The court reversed the trial court’s denial of benefits and re-
manded the case to the Department, directing the Department to make ap-
propriate findings relating to the clerk’s contentions that her absences were
excused.?®®

In a 1980 case involving absenteeism,’' an accounting clerk refused to
sign a statement of warning acknowledging her history of absences and tar-
diness, although she testified that she knew that the signing of the repri-
mand only acknowledged its receipt.?®® The Iowa Supreme Court upheld the
clerk’s discharge for misconduct for refusal to sign the reprimand and not
for her ahsenteeism.**®

The willful and deliberate falsification of a work application form is
considered misconduct under Department rules if the falsification does or
could endanger the health, safety, or morals of the applicant or others, ex-
pose the employer to legal liabilities or penalties, or place the employer in
jeopardy.** The Michigan Court of Appeals in Dunlop v. Michigan Em-
ployment Security Commission®® held that an “employee’s failure to char-
acterize his minor swimming accident of six years earlier as ‘back trouble’ or
‘back injury’ on an employment application and a medical history question-
naire was not misconduct.”®® In Miller Brewing Co. v. Department of In-
dustry, Labor and Human Relations,*®” the Wisconsin Court of Appeals up-
held a discharge for misconduct due to the falsification of an employment
application where the applicant was untruthful concerning his military dis-

966, Id. at 10.

956. Id. at 9; see Huntoon v. Iowa Dep’t of Job Serv., 276 N.W.2d 445, 447-48 (lowa),
cert. denied, 444 U.S. 852 {1979).

957. Cosper, 321 N.W.2d at 10. See Ball v. Iowa Dep’t of Job Serv., 308 N.W.2d 54 (Iowa
1981); Clark v. Iowa Dep’t of Job Serv., 317 N.W.2d 517, 518 (Towa Ct. App. 1982).

958, See Cosper v. lowa Dep’t of Job Serv,, 321 N.W.2d at 10.

9560. Id. at 9.

980, Id. at 10, 11.

961. Green v. Towa Dep’t of Job Serv., 299 N.W.2d 6561 (Iowa 1980).

962. Id. at 6563, 666.

963. Id. at 656,

964, 370 Iowa ApmiN. CopE § 4.32(6) (1979).

966. 99 Mich. App. 400, 297 N.W.2d 682 (1980).

966. Id. at 402-08, 207 N.W.2d at 683-84.

987, 108 Wis. 2d 496, 308 N.W.2d 922 (1981).
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charge and prior criminal convictions. The court reasoned that the falsifica-
tion need not be material to the employee’s particular job in all cases.®®

b. Gross Misconduct. Iowa’s statutory law defines “gross misconduct”
as employment-connected misconduct which constitutes an indictable of-
fense.*®® Department rules define an indictable offense as a felony or an in-
dictable misdemeanor presented on indictment or on a county attorney’s in-
formation.*™ If an individual is discharged for gross misconduct rather than
ordinary misconduct, the individual is d:squahﬁed from receiving benefits,
the individual’s wage credits earned prior to the discharge are cancelled
from all employers, and the individual can not requalify for benefits on the
basis of the cancelled wage credits.*”* Before the wage credits can be can-
celled for gross misconduct, however, the individual must be convicted of
the employment-connected indictable offense or the individual must sign a
statement admitting the commission of the indictable offense.?™

3. Failure to Apply For, or to Accept Suitable Work

An individual who fails, without good cause, either to apply for availa-
ble, suitable work when directed by the Department or to accept suitable
work when offered, or to return to customary self-employment, is disquali-
fied for regular benefits until the individual requalifies for benefits by earn-
ing wages in covered employment of at least an amount equal to ten times
the individual’s weekly benefit amount.#*

a. Suitable Work. The statute provides that work is not suitable if the
position is vacant directly due to a strike, lockout, or other labor dispute,®™
if the wages, hours, or other conditions of the work are substantially less
favorable than those prevailing for similar work in the locality, or if, as a
condition of employment, either membership in a company union is re-
quired or labor organization membership is prohibited.*”® An Iowa Attorney
General’s opinion has concluded that federal and Towa law, which precluded
the Department from making referrals to work which is vacant due to a
labor dispute, controlled over any potentially conflicting provision in Towa’s
right-to-work statute.®™®

In determining the suitability of work for an individual, the Depart-
ment is statutorily required to consider the following factors:

(1) the degree of risk to the individual's health, safety, and morals; (2)

968. Id. at 605, 308 N.W.2d at 927.

969. Iowa Cobpe § 96.5(2)(c) (1981).

970. 370 Iowa Apmin. Copg § 4.32(3)(b) (1981).

971. Towa CobE § 96.5(2)(b) (1981).

972. lowa Cobpe § 96.5(2)(c) (1981).

973. Iowa CopnEg § 96.5(3) (1981).

974. See 370 Iowa ApMIN. CopE §§ 4.33(1), 4.34(2), (9-11) (1980).
975. lowa Cobe § 96.5(3)(b) (1981).

976. Op. Atty. Gen (Dec. 11, 1980).
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the individual's physical fitness; (3) the individual’s prior training; (4)
the individual’s length of unemployment; (5) the individual’s prospects
for securing local work in the individual’s customary occupation; (6) the
distance of the available work from the individual’s residence; and (7)
other factors deemed reasonably relevant by the Department.*”

In regard to the factor of length of unemployment, the statute establishes a
declining schedule of wages. The wages for available work must fall within
the schedule to be suitable and the wages for the work also must equal or
exceed the federal minimum wage, provided the work meets all other suita-
ble work criteria.*”® Thus, available work is suitable during the following
specified weeks of unemployment if the gross weekly wages for the work
equal or exceed the following percentages of an individual’s average weekly
wage in the individual’s highest-paid base period quarter: (1) during the first
five weeks, 100%, (2) during the sixth through the twelfth week, 76%, (3)
during the thirteenth through the eighteenth week, 70%, and (4) during any
week after the eighteenth week, 65%.%7°

Department rules require that each case involving a determination of
suitable work be decided on its own merits.®® The rules provide that a job is
not suitable work if the job is not within an individual’s physical capabilities
or would require undue physical skill or particular training which the indi-
vidual does not possess,” or if the job is one that the individual had previ-
ously quit and the conditions which caused the individual to quit are still
present.*®* The individual may, however, still be ineligible for benefits for
failure to meet the “available for work” requirement.®*

b.  Bona Fide Job Referral or Offer of Work. Department rules require
that before an individual can be disqualified for failure to apply for suitable
work, the individual must be referred by personal contact to an actual job
opening and the individual must definitely refuse the referral.®* If the De-
partment notifies the individual by mail to report to the Department’s em-
ployment office for a job referral and the individual fails to report. without
good cause, the individual can be disqualified until the individual reports to
the employment office.?®®

Department rules also require that before an individual can be disquali-
fied for failure to accept suitable work, a bona fide offer of suitable work
must be made by personal contact to the individual, while the individual is

977. Iowa CobE § 96.5(3)(a) (1981).

978. Id.

979. Id.

980. 370 lowa ApmiN. Cobe § 4.24(3) (1980).

981. 370 Iowa Apmuin. Cope § 4.24(2), (6), (16) (1982).
982. 370 Iowa Apmin. Cobe § 4.24(14)(b) (1980).

983. 370 Iowa Apmin, Copz § 4.24(3) (1980).

984. 370 Towa ApmiN. Cope § 4.24(1)(a) (1982).

985, 370 Iowa ApmiN. Cone § 4.24(1)(h) (1982),
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unemployed and has a valid claim for benefits,”®® and the individual must
definitely refuse the offer.®®” A registered letter is deemed to be sufficient
personal contact when an individual is recalled to work.”® A bulletin board
notice of available work during a plant shutdown, however, is not a bona
fide offer of work.%®®

c. Refusal of Suitable Work. Department rules require that an indi-
vidual definitely refuse to apply for or to accept suitable work before the
individual can be disqualified for benefits.**® The rules also state that an
individual who willfully follows a course of action designed to discourage
prospective employers from hiring him is deemed to have refused suitable
work under the statute.’™

Each case involving a determination of good cause for alleged refusal to
apply for or to accept suitable work is to be decided on its own facts.®™®.
Department rules provide, however, that good cause for refusal to accept an
offer for work generally exists if the individual is gainfully employed else-
where or does not reside in the area where the job was offered.””®

d. Good Cause. Department rules do not define good cause for failure
to apply for or to accept suitable work. The Iowa Supreme Court also has
not construed the phrase in the suitable work context. The Minnesota Su-
preme Court, however, recently construed the phrase in Reserve Mining Co.
v. Gorecki.®™ The court held that an individual’s refusal of reemployment
was for good cause after the individual, faced with a substantial layoff be-
yond her control, relocated 270 miles from her former employment in order
to secure employment and had subsequently enroltled in a training program
to improve her employment skills and her financial position.*®®

e. Extended Benefits. If an individual’s job prospects in his or her cus-
tomary occupation are good within a reasonably short time, the disqualifica-
tion provisions which relate to a failure to apply for or to accept suitable
work will also apply to extended benefits.*® If the individual’s job prospects
are poor, the individual must be referred to suitable work by the Depart-
ment or the suitable work must be offered to the individual in writing before

986. 370 Iowa Apman. CopE § 4.24(8) (1980).

987. 370 Jowa Apmin. CopE § 4.24(1)(a) (1982).

988. Id.

989. 370 Eowa Apmin. Cobe § 4.24(11) (1980); see Iowa Malleable Iron Co. v. Iowa Em-
ployment Sec. Comm’n, 195 N.W.2d 714, 718 (lowa 1972).

990, 370 Eowa ApMmiN. Cope § 4.24(1)(a) (1982).

991. 370 Iowa Apmin, Cope § 4.24(12) (1980).

992. 370 Towa Apmin, Cobe § 4.24(3) (1980). See also Reiter v. Iowa Dep’t of Job Serv.,
327 N.W.2d at 767-68.

993. 370 lowa Apmin. Cope § 4.24(7), (10), (13) (1980).

994. 316 N.W.2d 547 (Minn. 1982).

985. Id. at 548-49.

996. Unemployment Compensation, ch. 19, § 10, 1981 Jowa Acts 113; Changes in State
Unemployment Compensation Law Requested by the Federal Dep’t of Labor, ch. 1030, § 8,
1982 Iowa Acts 58-57 (to be codified at Iowa Cope § 96.29(2) (1983)).
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the individual can be disqualified for extended benefits for refusal to apply
for or to accept the suitable work.**” The statutory extended benefit provi-
sion considers available work suitable only if the gross weekly wage for the
available work exceeds “the individual’s weekly extended benefit amount
plus any weekly supplemental unemployment compensation benefits which
the individual is receiving,*®®

An individual requalifies for extended benfits, after a refusal to apply
for or to accept suitable work, by earning at least four times the individual’s
weekly benefit amount and by working in each of four weeks, which need
not be consecutive, subsequent to disqualification.*® The same requalifica-
tion requirement applies to an individual disqualified for extended benefits
for failure to actively seek work.1%°

4, Involvement in Labor Disputes

An individual who is totally or partially unemployed due to a work
stoppage, resulting from a labor dispute at the factory, establishment, or
other premises where the individual was last employed, is generally disquali-
fied for benefits.!*®* Unlike the other disqualifications, however, the labor
dispute disqualification is & weekly disqualification and requalification
through subsequent earnings in covered employment is not required.

a. Labor Disputes. Departmental rules define “labor dispute” as “any
controversy concerning . . . the association or representation of persons in
negotiating, fixing, maintaining, changing, or seeking to arrange terms or
conditions of employment, regardless of whether the disputants stand in the
proximate relation of employer and employee.”*** The definttion is similar
to the federal definition of labor dispute in the National Labor Relations
Act_loos

The Iowa Supreme Court in Dallas Fuel Co. v. Horne,®* applying this

997. Id.; see 370 Iowa ApmiN. Cobr § 4.24(17) (1982).

998. Ubemployment Compensation, ch. 19, § 10, 1981 Iowa Acts 113; Changes in State
Unemployment Compensation Law Requested by the Federal Dep't of Labor, ch, 1030, § 8,
1982 Iowa Acts 56-57 (to be codified at Iowa Cope § 96.29(2) (1983)); see 370 Iowa ADMIN.
CaopE § 4.24(15)(b)(1) (1982).

999. Unemployment Compensation, ch. 19, § 10, 1981 Jowa Acts 113; Changes in State
Unemployment Compensation Law Requested by the Federal Dep’t of Labor, ch. 1030, § 8,
1982 Iowa Acts 56-57 (to be codified at Iowa Cope § 96.28(2)(a) (1983)); 370 Iowa Apsan. Cone
§ 4.24(17) (1982).

1000. Unemployment Compensation, ch. 19, § 10, 1881 Iowa Acts 113; Changes in State
Unemployment Compensation Law. Requested by the Federal Dep't of Labor, ch. 1030, § 8,
1982 [owa Acts 56-57 (to be codified at Iowa CopE § 96.29(2)(a) (1983)); 370 Iowa ApmiN. CobE
§ 4.23(40) (1982).

1001. Iowa Cope § 96.5(4) (1981).

1002. 370 Jowa Apaan. Cope § 4.33(1) (1979).

1003. 29 UJ.S.C. § 152(9) (1976).

1004. 230 Iowa 1148, 300 N.W. 303 (1941).
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definition, held that lowa miners who terminated their work were involved
in a labor dispute, even though the termination was ordered by national
labor union officials.’*®® The court so ruled because of the state of negotia-
tions for mining contracts in the Appalachian coal fields, even though the
Iowa miners were not directly participating in the Appalachian labor
dispute.'*o®

Departmental rules also provide that a lockout is a labor dispute.’®® In
a 1981 case, Smith v. Michigan Employment Security Commission,'®®® the
Michigan Supreme Court held that a lockout upon the expiration of a labor
contract was a labor dispute,'®® and that the lockout was the substantial
contributing cause of the workers’ unemployment, though not the sole cause
since some evidence did support the contention that the lockout was actu-
ally a disguised layoff caused by deteriorating economic conditions in
1975.'1® Although the workers were willing to continue working during con-
tract negotiations, the court found that the workers were nonetheless di-
rectly interested in the lahor dispute, because the dispute involved a change
in the terms and conditions of employment and that the workers’ voluntary
stoppage of work was not necessary to disqualify them for benefits for their
direct interest in the labor dispute.'**

In a 1948 case, Johnson v. Iowa Employment Security Commission,'*?
the Iowa Supreme Court held that miners’ unemployment was due to a la-
hor dispute when a stoppage of work was ordered by union officials after the
old contract had expired and the employer failed to enter into a new con-
tract.!®*® The miners were therefore ineligible for benefits.?*?* Thus, a labor
dispute is broader than a strike.!®*®

b. Stoppage of Work. The labor dispute disqualification must involve
a stoppage of work at the plant or establishment for the disqualification to
apply.’®® If a stoppage of work does not occur, an individual who leaves
work is deemed to have voluntarily quit the employment.!°*” Similarly, if an
individual, rather than a group of employees or union members, leaves work
voluntarily in an unauthorized strike in protest against the discharge of a
fellow employee, the individual is deemed to have voluntarily quit the em-

1005, Id. at 1154, 300 N.W. at 3086,

1006. Id. at 1153-54, 300 N.W. at 306.

1007. 370 Iowa Apmin. CobE § 4.34(8) (1980).
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1012. 239 Iowa 818, 32 N.W.2d 786 (1948).
1013, Id. at 825-26, 32 N.W.2d at 790-91.
1014, Id. at 825-27, 32 N.W.2d at 790-91.
1015. Id. at 827, 32 N.W.2d at 791.

1016. 370 Iowa ApMmiN. Cobe § 4.34(a) (1980).
1017, Id.
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ployment.'®® In either case, however, the issue of whether the voluntary
quit was attributable to the employer can still be raised.

The Iowa Supreme Court in Galvin v. Towa Beef Processors, Inc.1o%®
held that a work stoppage existed because of a labor dispute where employ-
ees were laid off due to unfavorable beef market conditions, were then called
to return to work, and subsequently went on strike.'*®® The court refused to
attribute the continued period of unemployment to the prior layoff and dis-
qualified the employees for benefits during the strike period.!*

¢. Involvement Requiring Disqualification. The statutory labor dis-
pute disqualification does not apply, if it is shown to the Department’s satis-
faction, that the individual is not participating in or financing or directly
interested in the labor dispute, and that the individual is not a member of a
grade or class of workers whose members were previously employed at the
same place as the individual and are not presently participating in or financ-
ing or directly interested in the labor dispute.1*2® Department rules provide
that union membership alone does not constitute participation in, financing,
or direct interest in a labor dispute.’*?® Whereas departmental procedure re-
quires the taking of individual statements on the labor dispute issue when
union representation is not present, individual statements are not required
when union representation is present.'** Departmental rules deem an indi-
vidual who fails or refuses to cross a picket line during a labor dispute to be
involved in the labor dispute.'®*® An individual who fails to report to work,
however, because of the fear of violence on the picket line is deemed to have
voluntarily quit the employment.'** The issue of whether the voluntary quit
was attributable to the employer can still be raised.

During the period of a labor dispute disqualification, the disqualified
individual’s benefit claim is processed by the Department as though no sep-
aration from the employer has occurred, and the relationship between the
employer and the employee is deemed to continue, unless otherwise sev-
ered.'*” If severed by the employer, a determination of benefit eligibility or
disqualification will be made under the discharge for misconduct provi-

1018. 370 Iowa Apmin. Cope § 4.34(10) (1980).

1019.. 261 N.W.2d 701 (Iowa 1978).

1020. Id. at 703.

1021, Id.

1022. Iowa Cobk § 96.5(4) (1981); but see Jenks v. Wisconsin Dep’t of Indus., Labor and
Human Relations, 107 Wis. 2d 714, 321 N.W.2d 847 (1982) (benefits denied to nonstriking em-
ployees who were unemployed at establishment where a strike by other employees was in active
progress).

1023. 370 Iowa Apmin. Cope § 4.34(2) (1978).

1024. 3870 Iowa Apaan. Cope § 4.33(2)(g-i) (1979).

1025. 370 Iowa Apsan. Copk § 4.34(5) (1980).

1026. 370 Iowa Apmin. Cope § 4.34(7) (1980).

1027. 370 Iowa Apmin. Cope § 4.34(3) (1980).
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sion.'®® If severed by the employee, a determination of benefit eligibility or
disqualification will be made under the voluntary quit provision.!*®

If the labor dispute is terminated and an individual has accepted em-
ployment elsewhere and fails or refuses to return to work for the previous
employer, the individual is subject to a determination of disqualification for
voluntarily quitting the previous employment.'* If the labor dispute is ter-
minated and an individual is still unemployed, a new claim for benefits must
be filed, and the individual is either laid off and generally eligible for bene-
fits or disqualified for benefits under the voluntary quit or discharge for mis-
conduct provisions.'*® In Central Foam Corp. v. Barrett,*** the Iowa Su-
preme Court held that unemployed workers should not have been
disqualified for benefits for voluntarily quitting employment, because termi-
nation occurred when the workers were replaced for failure to come back to
work and not when the workers went on strike.’**® The court declined to
decide whether the workers were justifiably terminated, holding that the
termination issue was preempted by the National Labor Relations Act.1**

E. Penalties
1. Fraud and Misrepresentation

Iowa’s unemployment law provides criminal penalties for knowingly
making a false statement or failing to disclose a material fact in order to
increase benefits.'**® The offense is a fraudulent practice and the applicable
penalty is determined by the value of benefits involved in the fraudulent
act.'*® QOther willful violations of the unemployment law or the rules
adopted pursuant to the law are simple misdemeanors.’*®” The Department
has established a special unit to investigate cases of fraud and misrepresen-
tation, to submit appropriate cases to county attorneys for prosecution, and
to recover benefit overpayments.®®

Benefits received by reason of the nondisclosure or misrepresentation of
a material fact are to be recovered by the Department either through repay-
ment or deduction from future benefits.’*® The Department is given the

1028. 370 Iowa Apman. Cope § 4.34(3)(a) {1980).

1029. 370 Iowa ApyaN. Cobe § 4.34(3)}(b) (1980).

1030. 370 Iowa Apmin. Copk § 4.34(4) (1980).

1031. 370 Iowa Apmin. Copke § 4.33(2)(1) (1978).

1032. 266 N.W.2d 33 (Iowa 1978).

1033. Id. at 35-36.

1034. Id.

1035. Iowa Cobpe § 96.16(1) (1981).

1036. Id.

1037. Iowa CobE § 96.16(3) (1981).

1038. Iowa Cobe § 96.11(1) (1981); 370 Iowa Apmin. Cope ch, 5 (1982).
1039. Iowa CopE § 96.16(4) (1981); see 370 Iowa Apmin. Cong §§ 5.7, 5.10 (1981).
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discretion to require either method of repayment.'®*® if the Department
seeks to recover benefits through the repayment procedure, it may file a lien
in favor of the state on the real or personal property of the individual
involved.1o

An administrative penalty disqualifying an individual for benefits for
the remainder of the individual’s benefit yvear applies if the individual made
a fraudulent misrepresentation within the last three years in order to obtain
benefits not due the individual.}*<®

2. Innocent Misrepresentation

Benefits received by an individual subsequently determined to be ineli-
gible are to be recovered by the Department even though the individual ac-
ted in good faith and was not otherwise at fault.'*** The Department, in its
discretion, may recover the overpayment either through required repayment
by the individual or through deduction from the individual’'s future
benefits.1o4¢

F. Back Pay

If an individual receives a back pay award after receipt of unemploy-
ment compensation benefits for the same period of unemployment, the De-
partment is required to recover the benefits.'®*® The Department, in its dis-
cretion, may recover the benefits either through an agreement to remit an
amount equal to the benefits received from the employer’s back pay award
to the unemployment trust fund or through repayment by the individual or
reduction of the individual’s future benefits,}*4

G. Constitutional Considerations

Although not a prime area for constitutional argument, the federal and
state unemployment laws have been challenged constitutionally, principally
under the establishment, free exercise, and free speech clauses of the First
Amendment of the United States Constitution, and under the equal protec-
tion and due process clauses of the Fourteenth Amendment of the United
States Constitution.

1040. Id.
1041. Id.
1042. Iowa Cobe § 96.5(8) {1981); see 370 Iowa ApmIn. Cope §§ 4.23(39), 4.56, 5.9 (1982).

1043. Jowa Cobpe § 96.3(7) (1981); 370 Iowa Apmin. Cope § 4.55 (1982).
1044, Id.

1045. Iowa Cope § 98.3(8) (1981).

1046, Id.
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1. Benefits Not Vested

The Federal Unemployment Tax Act requires, as a condition to federal
certification of a state’s unemployment law, that all the rights, privileges,
and immunities conferred by the state unemployment law remain subject to
the power of the legislature to amend or repeal the law at any time. %7
-Thus, the Iowa Supreme Court has stated that “so far as any constitutional
question is involved, no vested rights exist and the legislature may amend, -
modify or repeal such legislation at will,”'%¢®

2. First Amendment Considerations

The establishment and free exercise of religion clauses and the free
speech guarantee of the First Amendment to the United States Constitution
have received the attention of several courts.

a. Establishment and Free Exercise Clauses. The United States Su-
preme Court held in Sherbert v. Verner,'®® that South Carolina’s unem-
ployment law, denying unemployment compensation benefits to a member
of the Seventh-day Adventist Church due to her failure to accept suitable
work, (including work on Saturday, the Sabbath Day of her faith) abridged
her right to the free exercise of her religion."**® The Court reasoned that to
condition the availability of benefits on the member’s willingness to violate a
cardinal principle of her religious faith penalized “the free exercise of her
constitutional liberties,”'*®' and that no compelling state interest justified
the substantial infringement of the member’s free exercise of her religion.****
Department administrative rules recognize this infringement on the free ex-
ercise of religion.!**®

In Thomas v. Review Board of the Indiana Employment Security Divi-
sion,'*** the United States Supreme Court followed the Sherbert ruling and
held that the denial of unemployment compensation benefits to a member
of the Seventh-day Adventist Church, who left his employment after being
transferred to a job involving the production of military weapons, violated
his first amendment right to free exercise of religion.'*®® The Court reasoned
that, even though not all members of the Seventh-day Adventist Church
shared the view that employment in the production of weapons was forbid-

1047. LR.C. § 3304{(a)(17) (1976).

1048. Needham Packing Co. v. Iowa Employment Sec. Comm’n, 255 Iowa 437, 441, 123
N.W.2d 1, 3 (1963). See Kemp v. Day & Zimmerman, Inc., 239 Iowa 829, 861-62, 33 N.W.2d
569, 586 (1948),

1049. 374 U.8. 398 (1963).

1060. Id. at 399-04, 409-10.

1051. Id. at 406.

1052. Id. at 406-09.

1053. 370 Iowa ApmiN. Cope § 4.22(1)3(t) (1979).

10564, 450 U.S. 707 (1981).

1055. Id. at 718, 718-20.
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den, that particular member’s conviction was honest and religiously
based.’®*® Ag a result, the denial of unemployment compensation benefits
substantially infringed on the member’s right to free exercise of his reli-
gion.»®” The Court found no compelling state interest to justify the burden
placed on the member’s free exercise of religion and rejected the contention
that the payment of benefits would foster a religious faith in violation of the
establishment clause,'*®® _

As the United States Supreme Court held in St. Martin Evangelical
Lutheran Church v. South Dakota,'®™® the North Dakota Supreme Court
had earlier held,** on statutory grounds, that the employees of a parochial
school were excluded from the coverage of North Dakota’s unemployment
law as church employees.'*®* Although the court avoided a constitutional
holding in the case, the court expressed its views on the applicability of the
establishment clause to the coverage of parochial school employees.'®* The
court set out three tests for constitutionality.

The first two tests presented no problem in the case since extending
unemployment compensation to all elementary and secondary schools had
the secular purpose of avoiding hardship for individuals temporarily without
employment and afforded no basis for concluding that the legislative intent
was to advance or inhibit religion.'*®® The third test, avoiding excessive gov-
ernmental entanglements, did present a problem. The court noted that,
first, the church school had a “religious purpose, i.e., to educate its youth
according to the ‘confessional standards’ of the congregation.”*** Secondly,
it would require extensive surveillance to enforce the coverage of church
school employees, such as extensive record keeping to separate exempt and
non-exempt teaching duties.’*® Thirdly, benefit eligibility decisions based
on the voluntary quit standard of good cause attributable to the employer
could involve the state unemployment agency in determinations of whether
or not a teacher had failed to adhere to the religious tenets of the church as
required in the teacher’s contract.'®®® The court concluded that including
the coverage of church schools under the unemployment law raised serious
questions concerning excessive governmental entanglement with religion.**®?

1058. Id. at 718.

1057. Id. at 718,

1058. Id. at 719-20.

1069. 451 U.S. 772, 787-88.

1080. Grace Lutheran Church v. North Dakota Employment Sec. Bureau, 284 N.W.2d
767 (N.D. 1980},

1061. Id. at 771-72.

1062. Id. at 772-74.

1063. Id. at 773.

1064. Id.

1066. Id.

1088. Id. at 774.

1067. Id.
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b. Freedom of Speech. The United States Supreme Court has also ad-
dressed the first amendment’s guarantee of free speech in the context of
public employment. In Pickering v. Board of Education,*® the Supreme
Court held that a school teacher’s dismissal for making erroneous public
statements concerning a public issue and his employer, the school board and
superintendent, violated the teacher’s right of free speech.’**® The Court
used a two prong test, first balancing the employee’s interest, as a citizen, in
commenting on matters of public concern against the public employer’s in-
terest in promoting the efficiency of the public services it performs,’*™® and
secondly, determining whether the false public statements interfered with
the employee’s employment duties.'®” The Court found that the subject of a
school tax rate increase was of public concern upon which the teacher, as a
member of the general public, should be able to speak freely,’*™ that it was
not proven that the false statements were knowingly or recklessly made,078
and that the teacher’s speech did not impede the teacher’s performance of
his daily duties and did not interfere with the regular operation of the
schools, 1?7

In Atcherson v. Siebenmann, ™ the United States Court of Appeals for
the Eighth Circuit held that the coerced resignation of a juvenile probation
officer, after the officer accused her co-workers of improperly receiving mile-
age reimbursements, violated the officer’s free speech rights.’*”® The court
adopted the balancing test in Pickering, reasoning that the allegation of
misappropriation of public funds was a matter of compelling public concern,
and that even though the allegation was disruptive of working relationships,
the allegation would not have greatly increased the disharmony already pre-
sent and would not have prevented the satisfactory operation of the proba-
tion office because of the officers’ independence in their work.'*™

Thus, in cases of discharge for misconduct of a public employee under
the employment law, the issue of the employee’s constitutionally protected
right of free speech could be relevant or even determinative if the speech
involved a subject of public concern and did not impede the performance of
the employee’s duties or the regular operation of the services performed by
the public employer.

1068. 391 U.S. 563 (1968).

1069. Id. at 564-65.

1070. Id. at 568.

1071. Id. at 570-73.

1072. Id at 571-73.

1073. Id. at 574.

1074. Id. at 564-65.

1075. 606 F.2d 1058 (8th Cir. 1979).
1076. Id. at 1062-63.

1077. Id. at 1063
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3. Fourteenth Amendment Considerations

The equal protection and due process clauges of the fourteenth amend-
ment have received the attention of the Iowa Supreme Court and the United
States Supreme Court.

a. Equal Protection. The Jowa Supreme Court has rejected two equal
protection challenges to the employer taxzation provisions of Iowa’s unem-
ployment law. In Mt. Vernon Bank & Trust Co. v. Iowa Employment Se-
curity Commission,*®® the court found the definition of employer, which in-
cluded multiple employing units owned or controlled by the same interests
in order to bring the required eight or more employees within the unemploy-
ment law, to be neither arbitrary nor capricious.’® The court concluded
that classifying the multiple employing units as one employer sprung from
realistic considerations and was a reasonable legislative classification calcu-
lated to prevent the evasion of the law by the splitting of business establish-
ments, even though the classification included those businesses not actually
engaged in any evasive practice.!*®® Although the current Iowa unemploy-
ment law generally includes employers with only one employee,’®® the
court’s analysis of equal protection may be relevant to other employer taxa-
tion classifications under the unemployment law, such as employer taxation
rates, employer industry classifications, and employers newly subject to the
unemployment law.

In the second case, Merchants Supply Co. v. Iowa Employment Secur-
ity Commission,**®® the court rejected a constitutional challenge to the de-
termination of experience taxation rates based on the gross payrolls rather
than the taxable payrolls of employers.'*®® The court stated that the legisla-
ture has wide discretion in classifying and distributing the tax burden. The
Iowa court relied on Carmichael v. Southern Coal & Coke Co.,1%%* where the
United States Supreme Court upheld the constitutionality of the Alabama
unemployment law and rejected the imposition upon the state of any rigid
rule of equality of taxzation, even though the law failed to distinguish be-
tween employers with low and high unemployment experience.'®®®

In the area of benefit eligibility, the United States Supreme Court and
the Iowa Supreme Court have each rejected an equal protection challenge.
In Idaho Department of Employment v. Smith,***® the United States Su-

1078. 233 Iowa 1165, 11 N.W.2d 402 (1943).

1070, Id. at 1171-76, 11 N.W.2d at 406-07.

1080. Id.

1081. Iowa CopE § 96.19(5)(a) (1981).

1082. 236 Towa 372, 16 N.W.2d 572 (1944).

1083. Id. at 382-85, 16 N.W.2d at 578-79.

1084, 301 U.S. 495 (1937).

1085. Merchant Supply Co. v. Iowa Employment Sec. Comm’n, 235 Iowa at 384-85, 18
N.W.2d at 579,

1086. 434 U.S. 100 (1977).
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preme Court held that an Idaho statute, which provided that “no person
shall be deemed to be unemployed while attending a regular established
school excluding night school,” did not violate the equal protection
clause.'®” An unemployed retail clerk challenged the statute when she was
denied benefits under the statute after enrolling in weekday summer school
classes from seven to nine o’clock in the morning.!?®® The Court found that
the night school exception, which did not include early morning classes, was
a classification with a reasonable basis in that the Idaho Legislature could
conclude that daytime employment was far more plentiful than nighttime
work and that daytime school attendance imposed a greater restriction on
obtaining full-time employment.'**® Moreover the classification served as a
predictable and convenient means for distinguishing between those unem-
ployed individuals likely to be students primarily and part-time workers
only secondarily from those individuals likely to be full-time workers pri-
marily and part-time students only secondarily, “without the necessity of
making costly individual determinations which would deplete available
agency resources.’’°*

The Iowa Supreme Court, in Davoren v. Iowa Employment Security
Commission,"" used the traditional equal protection analysis, rather than
close judicial scrutiny, to reject a full-time law student’s claim that he was
denied equal protection of the law by the administrative rule which declared
full-time students to be unavailable for work and not earnestly and actively
seeking work in violation of the statutory requirement.'®* The Iowa court
placed the burden of proof on the student, requiring him to show there was
no reasonable basis for the classification in the statute,*®® and cited exten-
sively from the United States Supreme Court’s decision in Idaho Depart-
ment of Employment v. Smith.'®¢ The court held that the administrative
rule was not unconstitutional, was properly applied, and that the student
had failed to rebut the presumption of unavailability for work.:°ss

b. Due Process. In a celebrated United States Supreme Court case, In-
ternational Shoe Co. v. Washington,’*® the Court held that the systematic
and continuous activities of salesmen within the state constituted sufficient
contacts or ties to the state to make it reasonable and just, in conformity
with the due process requirements of the Fourteenth Amendment of the
United States Constitution, for the state to enforce an obligation arising out

1087, Id, at 101-02.

1088. Id. at 102,

1089. Id. at 101.

1000. Id.

1091. 277 N.W.2d 602 (Iowa 1979).

1092. Id. at 603.

1093. Id. at 604.

1094. 434 U.S. 100 (1977) (cited in Davoren, 277 N.W.2d at 605).
1095. Davoren, 277 N.W.2d at 605.

1096. 326 U.S. 310 (1945).
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of the activities against the salesmen’s foreign employer.'*” The obligations
imposed were amenability to suit based on the activities of the salesmen in
the state and the payment by the foreign employer of the state unemploy-
ment compensation tax, a constitutional tax on the privilege of employing
salesman within the state.!?®®

The United States Supreme Court also considered the constitutionality
of a Utah statute, which made pregnant women ineligible for unemployment
compensation benefits for a period extending from twelve weeks before the
expected childbirth until a date six weeks after childbirth, in Turner v. De-
partment of Employment Security.'*® The Supreme Court concluded that
the disqualification was based on a conclusive presumption, and not on an
individualized determination of ineligibility, “that women are unable to
work during the eighteen-week period because of pregnancy and child-
birth.”11% Relying on its decision in Cleveland Board of Education v. La
Fleur,'%* where the Court had held that a school board’s mandatory mater-
nity leave rule violated the freedom of personal choice in matters of mar-
riage and family life protected by the due process clause of the fourteenth
amendment, the Turner Court concluded that the “conclusive presumption
of incapacity during so long a period before and after childbirth is constitu-
tionally invalid” under principles announced in La Fleur.11® The Turner
Court stated that the fourteenth amendment required that the Utah De-
partment of Employment Security “achieve legitimate state ends through
more individualized means when basic human liberties are at stake.”'** De-
partment administrative rules require an individualized determination of
the ability of pregnant women to work.*'*

H. Employer Liability

Employer liability under Iowa’s unemployment law involves the deter-
mination of employer taxation or contribution rates, required reimburse-
ments to the unemployment trust fund for benefit payments, and charges
for benefit payments against employer accounts.

1. Contributory Status

a. Employers Generally. 1. Experience rates. Employers eligible for
an experience rating, other than nonprofit organizations, state-owned hospi-
tals, and institutions of higher education which elect reimbursable status,

1097. Id. at 320.

1098. Id. at 320-21.

1099. 423 U.S. 44 (1975).

1100. Id. at 45.

1101. 414 U.B. 632 (1974).

1102. Turner, 423 U.S. at 486.

1103. Id

1104. 370 Towa Apmin. Cope § 4.22(1KD) (1979).
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are generally required to contribute to the unemployment trust fund accord-
ing to their percentage of excess ranking on the contribution rate table ap-
plicable for the current calendar year.'1°®

Employer experience rates are transferable to successor employers. 1100
In Burlington Truck Lines, Inc. v. Iowa Employment Security Commis-
sion,""” the Iowa Supreme Court ruled that the transfer of a separate truck
division of a railroad’s subsidiary to another subsidiary of the railroad,
where there was no change in officers, employees, or operating policies, was a
transfer to a successor employer, and that the successor employer was enti-
tled to a reduced contribution rate based on the experience of the predeces-
sor employer.'®® The Iowa Supreme Court reached an opposite result in
Dahl Enterprises v. Iowa Employment Security Commission,'® rejecting
the argument that two corporations should be considered one employer for
determining the second corporation’s contribution rate, since the corpora-
tions were controlled by the same stockholders.!!*® The court found that the
second corporation was not a successor corporation to the first corporation
in the absence of a sale of the first corporation’s property to the second or a
merger of the first into the second.’** Therefore, the second corporation was
not entitled to the first corporation’s reduced, experience-based contribution
l'ate."“

2. Assigned rates. Several categories of employer contribution rates de-
viate from the experience rates provided by the contribution tables and are
assigned by statute.

Beginning in 1982, employers newly subject to Iowa’s unemployment
law and not eligible for an experience rate, are assigned the rate specified in
the ninth percentage of excess rank, but no less than 1.8% of taxable wages,
for five years, after which the employers are assigned an experience rate
under the tables."** If after two years the employers have negative account
balances and have been charged with twenty-six times the highest maximum
weekly benefit amount in the last year, the employers are assigned an expe-
rience rate under the rate tables.!!'* Construction employers newly subject
to the unemployment law and not eligible for an experience rate, are as-
signed the rate specified in the twenty-first percentage of excess rank, the
highest rate in the tables, for three years, after which the employers are

1105. Iowa Cope § 96.7(3)(d) (1981).

1106. Iowa Cobk § 96.7(3)(b) (1981).

1107. 239 Jowa 752, 32 N.W.2d 792 (1948).

1108. Id, at 754-61, 32 N.W.2d at 794-97.

1109. 249 Iowa 318, 86 N.W.2d 922 (1957).

1110. Id. at 323-24, 86 N.W.2d at 925,

1111. Id.

1112, Id. ,

1113. Unemployment Compensation, ch. 19, § 5, 1981 Jowa Acts 111-12 (to be codified at
Iowa CopE § 96.7(3){c) (1983)).

1114. Id.
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assigned an experience rate under the tables.***®

When the lower seven rate tables are in effect, employers free from
chargeable benefit payments for six years and with a percentage of excess of
at least 7.5% are assigned a zero contribution rate.'''® An experience rate,
not to exceed 1.8%, is assigned for the first year for which the employers are
no longer qualified for the zero rate, with an experience rate assigned in
subsequent years.!''?

Beginning in 1982, the experience rates of employers whose accounts
showed negative balances on July 1 of each of the two previous years are
surcharged.*® The surcharge is 0.5% annually and is cumulative but cannot
exceed 3.0%11?

b. Government Entities. 1. Experience rates. Government entities
may elect to contribute to the unemployment trust fund in lieu of reimburs-
ing the trust fund for actual benefit payments.'**® Contribution rates for
government contributing employers are established above or below a base
rate calculated by the Department according to the employers’ percentage of
excess ranking, '3

2. Assigned rates. A rate below 0.1% cannot be established for govern-
ment contributing employers unless the employers have positive percentages
of excess greater than five percent.!**-Government contributing employers
not yet eligible for an experience rating are assigned the base rate calculated
by the Department,1%®

2. Reimbursable Status

Government entities which do not elect to pay contributions to the un-
employment trust fund and nonprofit organizations, state-owned hospitals,
and institutions of higher education which do elect to reimburse the trust
fund for actual benefit payments, are required to pay an amount equal to all
regular and extended benefits attributable to their employment to the trust
fund.!'** Reimbursable employers are generally billed st the end of each cal-
endar quarter.!'*®* Reimbursable nonprofit organizations are required to se-
cure future reimbursements by executing and filing with the Department a

1115. Iowa Cobe § 96.7(3)(c) (1981). See 370 Iowa ApmiN. CopE § 3.82 (1980).

1116. Unemployed Compensation, ch. 19, § 6, 1981 Iowa Acts 112 (to be codified at Towa
CobE § 96.7(3)(d) (1983)).

1117. Id.

1118. Unemployment Compensation, ch. 19, § 7, 1981 Iowa Acts 112-13 (to be codified at
Towa Cope § 86.7(3)(d) (1888)).

1119. Id.

1120. Iowa Cone § 98.7(8)(a) (1981).

1121. Iowa CobE § 98.7(8)(b)(4) (1981).

1122, Id.

1123. Id.

1124. Towa CopE §§ 96.7(9)(s), 96.8(5) (1981).

1125. lowa Copk § 96.7(3)(b)}{(1) (1981).
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surety bond or by depositing money or securities with the Department.!12

3. Employer Accounts and Charges

a. Contributing Employers Generally. Contributing employer ac-
counts are generally charged in inverse chronological order by quarter with
100% of regular benefit payments and fifty percent of extended benefit pay-
ments, subject to the limitations on the earning of employee wage credits.**?
Government contributing employers, however, are charged with 100% of ex-
tended benefit payments,1128

b. Reimbursable Employers Generally. Reimbursable employer ac-
counts are generally charged in inverse chronological order by quarter with
100% of both regular and extended benefits, subject to the limitations on
the earning of employee wage credits.!!*®

c¢. Transfer of Charges. Employer accounts are relieved of charges in
certain circuamstances by either transferring the charges to another em-
ployer’s account or to the unemployment trust fund.

1. Charges transferred to another employer’s account, Charges are
transferred to a succeeding employer’s account in cases of requalification
with a succeeding employer after a voluntary quit, a discharge for miscon-
duct, or a failure to apply for or accept suitable work."**® Charges are also
transferred to a succeeding employer’s account in cases of a voluntary quit
for the purpose of accepting and working in other employment for at least
six weeks. '

2. Charges transferred to the trust fund. The accounts of both reim-
bursable and contributing employers still employing partially unemployed
individuals in the same base period of employment are relieved of charges
due to payment of partial unemployment compensation benefits; the trust
fund as a whole bears the charges.!1s®

When charges are transferred to a succeeding employer’s account in
cases of requalification after a voluntary quit or a discharge for misconduct,
the succeeding employer’s account is relieved of ten weeks of charges due to
wage credits earned in the employ of the former employer and the trust
fund bears the charges.*® Charges which would normally be transferred to

1126. Iowa Cope § 96.7(10) (1981).

1127. Unemployment Compensation ch. 19, §§ 3-4, 1981 Iowa Acts 110-11 (to be codified
at Jowa Cooe § 96.7(3)(a)(2), (3) (1983)). See 370 Iowa ApmiN. Cobk § 3.43(2) (1981),

1128. Unemployment Compensation, ch. 19, § 4, 1981 Iowa Acts 111 (to be codified at
Iowa CobE § 98.7(3)(a)(3) (1983)).

1129. Unemployment Compensation, ch. 19, §§ 3-4, 1981 Iowa Acts 110-11 (to be codified
at Iowa Copk §§ 96.7(3)(a)(2), (3) (1983)). .

1130. Iowa ConE § 96.7(3)(a)(2) (1981).

1131. Iowa Cobe § 96.5(1)(a) (1981).

1132. Unemployment Compensation, ch. 19, § 3, 1981 Iowa Acts 110-11 (to be codified at
Iowa Cope § 96.7(3)(a)(2) (1983)).

1133. Iowa Cobk § 96.7(3)(a)(2) (1981).
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a succeeding employer’s account in cases of a voluntary quit for the purpose
of accepting and working in other employment for at least six weeks are
transferred to the trust fund if the succeeding employer is in another
state.!'™ In cases of a voluntary quit to accept and work in better employ-
ment for leas than six weeks, charges are transferred to the trust fund.”**

The trust fund, rather than an employer’s account, is also charged in
cases where an unemployed individual is in approved training,''* where an
erroneous overpayment has not been recovered within two years,"'* and
where benefits have been allowed by a claims deputy and a hearing officer or
a hearing officer and the appeal board (so-called rule of double allowance)
and the allowance is finally reversed.!** In a recent Iowa Supreme Court
case, Hiserote Homes, Inc. v. Riedemann,*'® the rule of double allowance
was invoked to relieve the employer’s account of charges.'**®

4. Penalties and Interest

Towa’s unemployment law provides penalties for knowingly making a
false statement or representation to prevent or reduce the payment of bene-
fits, or to avoid or reduce employer contributions,'*! and for willfully failing
or refusing to make employer contributions, to furnish reports, or to pro-
duce records.*** The unemployment law requires the payment of interest on
overdue employer contributions,**® provides penalties for failure to file
timely or sufficient employer wage reports'** and for failure to pay overdue
employer contributions with intent to defraud the Department.'**®

V. CONCLUSION

Jowa’s unemployment law declares, “[e]conomic insecurity due to un-
employment is a serious menace to the health, morals, and welfare of the
people of this state.”4 Unemployment compensation legislation emerged
to prevent the spread of involuntary unemployment and to lighten unem-
ployment’s burden, which often falls with crushing force upon the unem-

1184. Towa Cope § 96.5(1)(a) (1981).
1185. Id.

1136, JTowa CopE § 96.4(6) (1981).
1137. Iowa Cope § 96.3(7) (1981).
1138, Towa Cope § 96.6(2) (1981).
1139. 277 N.W.2d 911 (Jowa 1979).
1140. Id. at 915.

1141. Iowa Cobe § 96.16(2) (1981).
1142, Id.

1143. TIowa ConE § 96.14(1) (1981).
1144. Jowa CobE § 96.14(2) (1981).
1145. Id.

1146. Iowa Cobpe § 96.2 (1981).
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ployed individual and the individual’s family.*** The courts in Iowa, as well
as in other states, have consistently held that unemployment compensation
legislation is to be liberally construed to effectuate the purposes of the re-
medial legislation.’® Courts may not, however, exceed limits of statutory
intent. Individuals will not be able to obtain the benefits available under
Iowa’s unemployment law, nor will employers be able to effectively protect
their rights under the law unless careful attention is given to both the proce-
dural and substantive law applicable to benefit eligibility and employer lia-
bility determinations made by the Department of Job Service and the
courts.

Regarding Iowa’s procedural unemployment law, the Iowa Supreme
Court has addressed numerous questions and has described in clear lan-
guage the path to follow when seeking unemployment compensation bene-
fits."*** Future legislative changes in the procedural law could include modi-
fications of the various appeal periods and the abolishment of the Appeal
Board, actions recommended by the Governor’s Economy Committee in
1979 to eliminate the redundancy of two non-judicial reviews. 15

In regard to Iowa’s substantive unemployment law, this article has at-
tempted to give the practitioner an overview as well as an in-depth analysis
of the most important substantive issues involved in benefit eligibility and
employer liability determinations. The major 1979 amendments to Iowa’s
unemployment law''® attempted to strike a balance between the competing
interests of Iowa employers and employees. Although legislation is likely to
be enacted in the near future to deal with the insolvency of the unemploy-
ment trust fund, it appears less likely that the balance between the compet-
ing interests of employers and employees will be dramatically shifted in the
near future through legislation. Significant legislative changes affecting both
employers and employees are possible, however, and the reader is advised to
review all amendments to Iowa’s unemployment law which may be passed
by the Seventieth General Assembly as well as subsequent general
assemblies. 7

This article is intended to better acquaint practitioners with Iowa’s
statutory, administrative, procedural, and case law relating to unemploy-
ment compensation. It is hoped that the broad outline and the in-depth
analysis of Jowa’s unemployment law presented in the article will result in

1147. Id.

1148. Brumley v. Iowa Dep’t of Job Serv., 202 N.W.2d 126, 129 (Iowa 1980); Smith v.
Employers’ Overload Co., 314 N.W.2d 220, 221-22 (Minn. 1981); Red Bird v. Meierhenry, 314
N.W.2d 95, 96-97 (8.D. 1982).

1149. See, e.g., Ball v. Iowa Dep’t of Job Serv., 308 N.W.2d 64 (lowa 1981).

1150. Governor’s Economy Committee 1979, State of Iowa: Findings and Recommenda-
tions, recommendation 266 at 94 (1979).

1151. Unemployment Compensation, ch. 33, 1979 Iowa Acts 189,
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more efficient and effective client representation of both employers and em-
ployees before the Department of Job Service and the lowa courts.






