CASE NOTE

INSURANCE—SETTLEMENT OF A MEDICAL MALPRACTICE SUIT BY AN ATTOR-
NEY WrTHOUT THE INSURED’S CONSENT CONSTITUTES A BREACH OF THE ATTOR-
NEY-CLIENT RELATIONSHIP, EVEN WHEN THE ATTORNEY HAS THE AUTHORITY
T0 SETTLE UNDER THE INSURANCE ConTrACT, UNLESS THERE Is A Prior FuLL
AND FRANK DISCLOSURE BY THE ATTORNEY TO THE INSURED OF ALL MATERIAL
Facrs AND CIRcuMsTANCES.—Rogers v. Robson, Masters, Ryan, Brumund &
Belom (Llinois 1980).

In 1972, the defendant, Robson, Masters, Ryan, Brumund & Belom
(Robson), a partnership of attorneys, was retained by Employer’s Fire In-
surance Company (Employer’s) to defend a medical malpractice action filed
against one of Employer’s insureds, Dr. James Rogers (Rogers).! Rogers in-
formed Robson that he did not wish that a settlement be offered to the
plaintiff, Quilico, nor would he consent to any settlement.? At the same
time, however, Rogers wrote a letter to Robson in which he requested that
the matter be solved “quickly and with little difficulty.”® In 1974, the action
was settled by Robson for a nominal sum, a covenant not to sue and an
express denial of liability as to Rogers.* Rogers was not insured by Em-
ployer’s at that time,® and he was not informed in advance of the settle-

1. Rogers v. Robson, Masters, Ryan, Brumund & Belom, 81 T11. 2d 201, ., 407 N.E.2d 47,
48 (1980).

2. Rogers v. Robson, Masters, Ryan, Brumund & Belom, 74 M. App. 3d 467, _, 392
N.E.2d 1366, 1368 (1979). The supreme court opinion is very brief, and many of the pertinent
facts are only found in the appellate opinion.

3. Id. at _, 392 NE.2d at 1374 (dissenting opinion). This point was not brought up as an
issue on appeal to the Illincis Supreme Court, In his dissent in the appellate court decision,
Justice Alloy viewed the letter as evidence that plaintiff was “resistive to settlement.” Id. at _,
392 N.E.2d at 1374 (dissenting opinion). The part of the letter discussed reads: “I refuse to
participate any further with Mr. Quilicos absurd accusations . . . . I 'trust you can dispose of
this problem quickly and with little difficulty.” Id. at — 382 NE.2d at 1874 (dissenting
cpinion),

4. Id at _, 392 N.E.2d st 1368,

5. Id at_, 392 N.E.2d at 1389, It was established by affidavit that Rogers was insured by
the insurer, Employer’s Fire Insurance Company, from June 1, 1970 to June 1, 1971. Id, at -
392 N.E.2d at 1368. The pertinent part of the policy read:

The company will pay on hehalf of the insured all sums which the insured shall be-

come obligated to pay as damages . . .andtheoompanysha]lhavetherightandduty

to defend any suit against the insured seeking such damages, even if any of the alle-

gations of the suit are groundless, false, or fraudulent, and may make such investiga-

tion and with the written consent of the insured such settlement of any claim or suit

nitdeemexpedimt,hutthecompmyshallnotbeobligatedtodefendanysuit
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ment, nor was his consent obtained.®

Rogers then filed suit against Robson, alleging that he was damaged by
the wrongful settlement without his express permission or knowledge.” The
trial court granted summary judgment for the defendant, presumably on the
grounds that such a nonconsensual settlement was authorized by the insur-
ance policy.® Rogers appealed, and the appellate court reversed the trial
court.®* Robson then appealed to the Illinois Supreme Court, held, affirmed.
Settlement of a medical malpractice suit by an attorney without the in-
sured’s consent constitutes a breach of the attorney-client relationship, even
when the attorney has the authority to settle under the insurance contract,
unless there is a prior full and frank disclosure by the attorney to the in-
sured of all material facts and circumstances. Rogers v. Robson, Masters,
Ryan, Brumund & Belom, 81 1Il. 2d 201, 407 N.E.2d 47 (1980).

The Illinois Supreme Court, in a brief opinion,'® discussed only one of
the several issues addressed by the appellate court,” the disclosure require-
ment,'® and affirmed on the basis of the widely-accepted standard for sum-

after the applicable limits of the company’s liability has been exhausted . . . nor shall

the written consent of a former insured be required before the company may make
any settlement of any claim or suit even if such claim or suit was made, proffered or
alleged while such former insured was an insured under his policy.

Id. at _, 392 N.E.2d at 1369.

6. Id. at _, 392 N.E.2d at 1368, _

7. Id. at _, 392 N.E.2d at 1368. Rogers’ initial action against defendant was dismissed by
the trial court because of a deficiency in the ad damnum request for damages in the complaint.
Id. at _, 392 N.E.2d at 1388. On appeal, the lower court was upheld, but the dismissal was held
without prejudice. The present action was filed alleging basically the same facts and cause of
action as in the previous suit. Id.

8 Id

-9 Hd

10. 81 IIL. 2d 201, 407 N.E.2d 47.

11. 81 1L 2d at _, 407 N.E.2d at 48. The issues presented to the court of appeals, but not
considered by the supreme court were; first, whether a question of fact existed as to defendant’s
authority to settle the malpractice action without plaintif°’s consent, 74 IIl. App. 3d at —, 392
N.E.2d at 1369; second, whether public policy prohibited settlement without the consent of Dr.
Rogers, id. at —, 392 N.E.2d at 1370; third, whether the trial court erred in awarding summary
judgment prior to discovery, id. at _, 392 N.E.2d at 1370; and finally, whether Dr. Rogers was
damaged as & result of defendant’s actions, id. at _, 392 N.E.2d at 1373.

The appellate court held that the insurance policies were contracts and should have been
construed as such. Id. at _, 392 N.E.2d at 1369. Further, the trial eourt’s ruling that the settle-
ment could be made without the consent of the formerly insured physician was viewed by the
appellate court as being fully supported by the plain meaning of the language used in the con-
tract. Id. at _, 392 N.E.2d at 1369. Additionally, such a seitlement was not contrary to public
policy. Id. at _, 392 N.E.2d at 1370. Plaintif’s assignment of error concerning the allowance of
summary judgment before discovery was also quashed. Id. at —, 392 N.E.2d at 1370. Over a
strong dissent, the court ruled that plaintifi’s complaint had set forth several allegations of
damages which were specific enough to withstand a motion for summary judgment. Id. at _,
392 N.E.2d at 1370.

i2. 81 Nl 2d at _, 407 N.E.2d at 49.
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mary judgments.'* The court found that there were genuine issues of mate-
rial fact to be decided,'* and thus returned the case to the trial court for a
full litigation of the various issues and allegations raised by Rogers.!® The
court further expressly disclaimed the opportunity to decide matters raised
and considered by the appellate court.!* However, by affirming the appellate
decision, which dealt with several issues, and expressly declining to rule on
some of those matters, the court has left open to speculation important
questions pertaining to attorneys who do insurance defense work and to the
profession in general.!”

The key issue addressed by the court was whether the defendant law
firm breached a duty to Dr. Rogers that existed independently of the insur-
ance contract by settling the Quilico action without the knowledge or ex-
press consent of Dr. Rogers.! The court found that the defendant owed a
duty to the plaintiff that existed independently of the insurance contract,
and that the defendant’s method of settling the Quilico action violated that
duty.’® Rogers, as well as the insurance company, was the client of the de-
fendant, and was therefore entitled to a full disclosure of Robson’s intent to
settle the litigation without his consent and contrary to his express instruc-
tions.”™ Robson’s duty to disclose was based upon the attorney-client rela-
tionship, and any contractual authority of the insurance carrier to settle the
action did not affect that relationship.s*

The court apparently approved of the rationale of the appellate court
and dealt with the issue briefly, citing only two cases regarding the duty
owed to the plaintiff and its breach, one of which was not entirely relevant
to the matter.* The appellate court reasoned that there was a duty arising
out of the attorney-client relationship between plaintiff and defendant; and

13. Id. at _, 407 N.E.2d at 49.

14, Id. at _, 407 N.E.2d at 49. The principal reason for the finding of the court appar-
entlynmseoutoftheaﬂidavitsﬁledbytheoppoaingpartiesonthesummaryjudgment. The
court noted that the defendants’ affidavit referred only to the authority of the insurer to settle
the malpractice suit, and did “not deal with the matters stated in the plaintiff’s affidavit.” Id.
at _, 407 N.E.2d at 49. The matters raised by the plaintiff included his repeated contacts with
the defendants in which he refused to consent to settlement, the assurances he received that
the action would be defended, and the lack of notice that settlement was intended, Id. at _, 407
N.E.2d at 48,

16. Id. at _, 407 N.E.2d at 49.

16. Id. at _, 407 N.E.2d at 49.

17. Id. at _, 407 N.E.2d at 49.

18. Id. at _, 407 N.E.2d at 48-49, See text accompanying notes 25-39 infra.

19. 81 Il 2d at _, 407 N.E.2d at 49.

20. Id. at _, 407 N.E.2d at 49.

21. Id. at _, 407 N.E.2d at 49.

22. Id. at _, 407 NE.2d at 49, citing Thorton v. Paul, 74 Il 2d 132, 384 N.E.2d 335
(1978) and Maryland Cas. Co. v. Peppers, 64 IIL 2d 187, 3556 N.E.2d 2¢ (1876). The Thorton
opinion cites to Maryland Casualty for principles not pertinent to this discussion, 74 ILi. 2d
132, _, 884 N.E.2d 335, 339. However, Maryland Casualty is directly applicable to the Rogers
decision and will be discussed more fully below. See text accompanying note 90 infra.
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that this duty was measured by ethical standards derived from the Canons
of Professional Ethics.*® The appellate court found that this duty was
breached when the defendant continued to represent both the insurer and
the insured after it had been made aware of a conflict of interest among the
two parties in regard to the settlement of the Quilico action.*

An analysis of this issue requires an examination of the nature and ex-
tent of the duty owed, the basis for finding the duty, and a determination of
how the duty of the attorney is apportioned in light of the relationship be-
tween the insured, the insurer and the attorney. The initial query of the
appellate court was whom the defendant represented, and to what extent.
The appellate court found that the insured was the client of the attorney
employed by the insurer.® In the course of its discussion the court based
much of its rationale upon the case of Lysick v. Walcom.*® Lysick concerned
an action for damages for alleged bad faith and negligence in the representa-
tion of an insured as to the matter of the settlement of a wrongful death
claim.?” The Lysick court stated that the insured was owed the same obliga-
tion of good faith and fidelity by the attorney as if he had retained the
attorney personally.*® The Lysick holding has been followed in other
jurisdictions.™ _

A gimilar rule was stated in a much quoted Iowa case, Henke v. Iowa
Mutual Casualty Co.* which involved a suit against a liability insurer by
the insured for the negligent failure to settle a claim against him within his
policy limits.®* The insured applied for an order directing the insurer to al-
low inspection of communications between it and the attorney handling the
litigation.?® The Iowa Supreme Court held that there was a “clear personal
relationship”®® between the insured and the attorney, and that the insured
was entitled to the usual confidences of attorney and client.** Perhaps mozre
importantly, in Henke the court made it very clear that the fact that some-
one else selected and compensated an attorney did not control the attorney
client relationship, but was merely a fact to be considered in proving that
such a relationship exists.*® '

Some courts have held that the attorney owes a higher duty to the in-

23. T4 I App. 3d at —, 392 N.E.2d at 1371
24, Id. at _, 392 N.E.2d at 1372.

25. Id. at _, 392 N.E.2d at 1370.

26. 258 Cal. App. 2d 136, 65 Cal. Rptr. 406 (1968).
27. Id. at _, 65 Cal. Rptr. at 413.

28. Id. at _, 65 Cal. Rptr. at 413.

29. See text accompanying notes 30-36 infra.
30. 249 Jowa 614, 87 N.W.2d 920 (1958).

31. Id. at 616, 87 N.W.2d at 922.

32. Id

33. Id. at 618, 87 NNW.2d at 923

3. Id

35. Id. at 617, 87 N.W.2d at 923.
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sured than to the insurer.®® One such case is American Mutual Liability
Insurance Co. v. Superior Court,”” in which an attorney who had been re-
tained to represent an orthopedic surgeon in a malpractice suit was held to
owe his primary duty to the surgeon.®® The court reasoned that while the
attorney also owed the insurance company a fiduciary duty, it was secondary
in priority to that owed to the insured, and therefore the attorney was
bound to the insured to a greater extent.*

The appellate court in Rogers found this duty to be imposed upon the
insurance counsel by way of Canon 5 of the Code of Professional Responsi-
bility of the American Bar Association.*® It cited In re Taylor,** which rec-
ognized the Canons of Ethics contained in the Code of Professional Respon-
sibility as a “safe guide for professional conduct.”** Further support for this
position is found in Lysick v. Walcom,** in which the California appellate
court stated that “the attorney represents two clients, the insured and the
insurer, and he owes to both a duty of care imposed by statute and the rules
governing professional conduct.”*

The defendant argued that the professional standards of ethics were not
relevant considerations in an action for malpractice*® which is based upon a
negligence standard. However, the appellate court did not agree,* and flatly
rejected the proposition that the Canons of Ethics were not relevant consid-
erations in a tort action.*” The court relied heavily upon the Taylor*® deci-
sion,** which dealt with a disciplinary hearing for an attorney for the neglect

38. See, e.g., Parsons v. Continental Nat'l Am, Group, 113 Ariz. 223, 550 P.2d 94 (1978).

37. 38 Cal. App. 3d 579, 113 Cal. Rptr. 561 (1974).

38. Id. at 592, 113 Cal. Rptr. at 572.

39. Id ‘

40. 74 Il App. 3d at _, 392 N.E.2d at 1371, Canon & states that “A lawyer should exer-
cise independent professional judgment on behalf of a client.” Id. See ABA CaNONS or PROPES-
s1I0NAL ETtHics No. 5.

41. 66 Ill. 2d 567, 363 N.E.2d 845 (1977).

42. Id. at _, 363 N.E.2d at 847. -

43. 268 Cal. App. 2d 136, 65 Cal. Rptr. 406 (1968).

44. Id. at _, 66 Cal Rptr. at 413 (citations omitted). In Rogers, the supreme court men-
tioned that the Illincis Defense Counsel and the Illinois State Bar Association submitted amici
curiae briefs arguing that the lower appellate court erred in implying that proof of viclations of
the Code of Professicnal Responsibility established a per se basis for imposing liability on an
attorney. 81 Jil. 2d at _, 407 N.W.2d at 48. However, this point was not discussed at length in
the Mlinois Supreme Court opinion.

46. 74 Il App. 3d at _, 392 NE.2d at 1371. This point was not discussed by the supreme
court. See note 52 infra.

46. T4 IIl. App. 3d at _, 392 N.E.2d at 1371,

47. Id. at _, 392 NE.2d at 1371. Accord, Woodruff v. Tomlin, 616 F.2d 924 (6th Cir.
1980) (decided after Rogers); Lysick v. Walcom, 268 Cal. App. 2d 136, 65 Cal. Rptr. 406 (1968).
But see Brody v. Ruby, 267 N, W.2d 902 (Iowa 1978).

48. 66 Ill. 2d 567, 363 N.E.2d 845 (1877).

49, 74 Il App. 3d at _, 392 N.E.2d at 1371.
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of his obligations to his client’s affairs.*® However, the Taylor court was
careful to point out that the Code of Professional Responsibility was not
binding on the courts, but that the Canons of Ethics insiead only consti-
tuted a guide for professional conduct.* The Taylor court stated that attor-
neys have been disciplined for not observing the Canons of Ethics, but it did
not consider imposing the Canons as a criteria for civil liability.**

The concept of disciplining an attorney for failure to meet the mini-
mum standards for profesmonal conduct established by the Canons may be
incongruent with the premise that tort liability should be imposed for such
non-observance. However, the appellate court in Rogers stated that “it
would be anomolous . . . to hold that professional standards of ethics are
not relevant oonsiderations in a tort action, but are in a disciplinary
proceeding.”®®

Although it would seem reasonable to assert that ethical standards are
valid considerations in a civil action such as this, the scope of these consid-
erations should be taken into perspective. The appellate court apparently
relied upon the application of these standards as a cornerstone of its ruling
that defendant owed plaintiff a duty and had breached it.** Such an applica-
tion of the Canons of Ethics expands the impact that the Canons have on
the area of civil litigation and would seem to be far beyond their intended
gcope.” The Code of Professional Responsibility was developed and insti-
tuted by lawyers, not by judges, “so as to mark the proper path for any
attorney who senses a conflict between various duties.”™®

. If these standards of conduct are to be imposed as a measure for tort
lability, they must be considered in light of the elements that constitute a
cause of action for malpractice. In Illinois, it is clear that an attorney is
liable to his client only when he fails to exercise a reasonable degree of care
and skill.*” The question of whether the requisite degree of care and skill
has been exercised is one of fact.”®

The standard of care against which the attorney’s conduct is measured
in Ilinois is established by expert testimony.*® In an action involving a con-

50. 66 Ill. App. 3d at _, 363 N.E.2d at 846.

B1. Id. at —, 363 N.E.2d at 847.

52, Id. at _, 363 N.E.2d at 847,

53. 74 . App. 3d at —, 392 N.E.2d at 1371.

54. Id.

B5. See ABA Copr oF ProrFessioNAL RespoNsmBILITY, Preliminary Statement. “The Code
makes no attempt t.o . define standards for civil liability of lawyers for profeasional con-
duct.” Id.

56. Matter of Frerichs, 238 N.W.2d 764, 769 (Iowa 1976).

57. Smiley v. Manchester Ins. & Indem. Co., 71 Ill. 2d 306, _, 375 N. E.2d 118, 122 (1978).
This standard is mentioned only briefly by the appellate court. 74 Tl. App. 2d at _, 392 N.E.2d
at 1372.

58. Brown v. Gitlin, 19 Tll. App. 3d 1018, _, 313 N.E.2d 180, 182 (1874).

59. Schmidt v. Hinshaw, Culbertson, Moelmann, Hoban & Fuller, 75 Ill. App. 3d 516, .,
394 N.E.2d 559, 563 (1979).
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flict of interest in an attorney-client relationship, it has been held that “un-
less the conflict were so clear as to be undisputed, expert testimony or some
substitute therefore would once again seem to be required, in order to estab-
lish the standard of care applicable to the attorney’s decision whether or not
to withdraw.”*® The Rogers court would appear to imply the Canons of Eth-
ics as a suitable substitute for expert testimony in view of the appellate
court’s comment that the Robson firm “breached a duty which, if damages
and proximate cause are established will make the defendant liable. . . . "
The use of the Canons of Ethics by the finder of fact in some instances
would seem to cause serious problems, Further, the duty is “imposed not on
the mere possibility of occurrence, but on what the reasonable prudent man
would then have foreseen as likely to happen.”®* Whether the Canons of
Ethics reflect the ideas of a reasonably prudent man is open to question.®*

The Illinois Supreme Court has expressly stated that the Canons of
Ethics are not enforceable by the courts as binding obligations.** The Rogers
decision raises serious questions as to the validity of that ruling, since any
importation of the standards of conduct established in the Canons into the
malpractice area will eventually result in all attorneys conforming their con-
duct to the Canons, not by threat of disciplinary proceedings, but instead by
an enhanced threat of civil liability.

Another problem created by the use of the Canons of Ethics in a civil
case is the burden of proof required. In a legal malpractice case, the ele-
ments must be proved by a preponderance of the evidence,® but in a disci-
plinary proceeding the charges must be proven by clear and convincing evi-
dence.®® This different burden underscores the difficulty in using the Canons
for purposes other than those for which they were created.®” To allow the
recovery of damages from an attorney for violating the Canons of Ethics on
a less stringent burden of proof than would be required to subject him to
discipline may create an irreconciliable conflict that the courts will be forced
to resolve. Some courts completely discount the idea of using the Code of
Professional Responsibility as a basis for private cause of action for
negligence.®®

60. Id. at _, 394 N.E.2d at 565.

61. 74 Il App. 3d at _, 392 N.E.2d at 1372.

62. Brainerd v. Kates, 68 IIl. App. 3d 781, _, 386 N.E.2d 586, 590 (1979).

63. The preliminary statement of the Code of Ethics states that the Canons are axiomatic
norms of professional conduct expected of lawyers in their relationship with the public, with
the legal system and with the legal profession. ABA Cope or PROFESSIONAL REsPONSIBILITY,
Preliminary Statement. See text accompanying note 56 supra.

64. In re Kraaner, 32 Iil. 2d 121, _, 204 N.E.2d 10, 14 (1965).

65. Brown v. Gitlin, 19 Il App. 3d at _, 313 N.E.2d at 182.

66. In re Krasner, 92 I1l. 2d at _, 204 N.E.2d at 13.

67. See text accompanying notes 56 and 64 supra.

68. See, e.g., Brody v. Ruby, 267 N.W.2d 902, 907 (Iowa 1978)(countersuit by physiecian
against plaintiff and her lawyers).
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It would appear that there is a danger in using the ethical standards of
the legal profession as a yardstick by which to measure the appropriate con-
duct of an attorney in a tort action based upon negligence, especially those
attorneys retained by insurance companies. The use of such ethical stan-
dards creates a nebulous area around the professional responsibility of the
insurance counsel. Since the duty of the attorney is owed to both the in-
sured and the insurer,®® a change in the relationship between the insured
and the insurer would require the attorney to re-evaluate his position be-
tween the two in light of that duty. Since the interests of the insured and
the insurer are unified in the hope of a successful defense of a claim, the
attorney is usually able to exercise independent judgment on behalf of both
clients with no apparent ethical problems,™ _ ,

Situations do arise, as in Rogers, where there is a conflict of interest. It
appears that the choice rests with the attorney, who is bound on both sides
by an attorney-client relationship. The attorney is caught between two cli-
ents whom he must represent in accordance with professional standards.
The Rogers appellate court stated that in this situation the attorney does
not necessarily have to withdraw upon the discovery of a conflict of interest;
all he need do is make full disclosure to the parties of the presence of the
conflict.”™ The supreme court held that Dr. Rogers was entitled to a full and
frank disclosure of the intent to settle the litigation without his consent.™
This theory is not new and seems to be well settled.” Of course, what con-
stitutes such a disclosure depends on the circomstances surrounding the
situation,™ ‘

The Rogers court adopted the view of Lysick v. Walcom™ that when an
attorney represents two clients with conflicting interests in the same subject
matter, the attorney must “disclose all facts and circumstances which in the
judgment of a lawyer of ordinary skill and capacity, are necessary to enable
his client to make a free and intelligent decision regarding the representa-
tion.””® The insured should be promptly notified of any pending settlement
negotiations.”™ Also, a client may presume that because of the attorney’s
failure to disclose matters such as settlement negotiations “that he has no

69. See text accompanying note 44 supra,

70. See Keeton, Ancillary Rights of the Insured Against His Liability Insurer, 28 INs.
Counsgir J. 395, 418 (1961).

7. 74 Il App. 2d at _, 392 N.E.2d at 1371.

72. 81 1l 2d at _, 407 N.E.2d at 49.

73. Parson v. Continental Nat'l Am. Group, 113 Ariz. 223, 550 P.2d 94 (1976); Lysick v.
Walcom, 2568 Cal. App. 2d 1386, 656 Cal. Rptir. 406 (1968).

74. Lysick v. Walcom, 258 Cal. App. 2d at _, 66 Cal. Rptr. at 415.

75.. 258 Cal. App. 2d 138, 65 Cal. Rptr. 406 (1968).

76. 74 Ill. App. 3d at —, 392 N.E.2d at 1371 (citing Lysick v. Walcom, 2568 Cal. App. 2d
136, 65 Cal. Rptr. 406 (1968)).

77. 258 Cal. App. 2d at _, 65 Cal. Rpiz. at 414.
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the case remanded.?

The problem presented in these situations is underscored by the reali-
ties of the relationship between the insurer, the attorney retained to defend
the claim and the insured. A growing number of attorneys rely on insurance
companies for a major, if not total, source of income,® and they develop
close working relationships with these insurance companies. The attorney
would be understandably reluctant to reject the interest of the insurance
carrier and represent the insured when such a conflict arises, since such a
decision could be expensive, if not financially disastrous, for the attorney.
This fact, coupled with the difficulty of ascertaining when a conflict of inter-
est exists, and what constitutes a full and frank disclosure®” complicates the
attorney’s decision-making process.

The insurance company appears to be the victor in a situation such as
this, The burden of decision-maki is placed upon the attorney. The risk of
loss is placed upon the insured. Finally, the insurer may still sue the attor-
ney for any breach of its attorney-client relationship, although there is ap-
parently little litigation of thig type.®®

This case presents an interesting paradox between the insurance con-
tract rights and the rights and responsibilties of the attorney-client relation-
ship. The Illinois court further complicated this underlying problem by ap-

particulerly the obligation of fuil and frank disclosure properly rest upon
the shoulders of the attorney,” and other courts have so held.'** However,
incorporating the standards of the Canons as a basis for tort liability may
project the profession into an area where the opportunities for violation and
the potential liabilities are not easily recognizable. An attempt to follow the
easily identifiable rights of the insurance contract may result in an unwit-

Finally, the alternatives offered by the court for satisfying all ethical
considerations arising out of a conflict of interest between the insured and
insurer fall short of providing adequate protection for the insured client,
particularly those without the knowledge or resources to protect themselves.

95. Id. at _, 392 N.E.2d at 1373.

96. Mallen, supra note 78, at 245,

97. See text accompanying notes 75-82 supra.

98. Mallen, suprg note 78, at 250. Among the possible reasons for the lack of such actions
are: (1) the close relationship formed between the insurer and attorneys by continued associa-
tion, (2) willingness on the part of insurers to forgive, and (3) the decision to terminate the
relationship in preference to litigation when a conflict arises. Id.

99. See text accompanying notes 75-82 supra,

100. Woodruf¥ v, Tomlin, 616 F.2d 824 (6th Cir. 1880). (question of liability for tactical
decisions before and during trial); Lieberman v. Employers Ins., 171 N.J. Super. 39, 407 A.2d
1256 (Super. Ct. App. Div., 1979) (attorney’s failure to disclose intent to settle medical mal-
practice action).
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Such alternatives may also allow attorneys who derive a large part of their
livelihood ‘from defense work to evade the hard decisions required when
such a conflict arises.

Rogers is solely a decision on a summary judgment motion, and if full
litigation of the issues raised results, perhaps different principles may
emerge. Yet the underlying concern is commonplace in the everyday prac-
tice of insurance law, and the potential traps for the unwary command cog-
nizance of the principies upon which the Rogers docision wae based.

Brian John Humke



