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The confusion and ambiguity created by the Supreme Court’s 1978 de-
cision in Los Angeles Department of Water & Power v. Manhart! has been
eliminated by the Court’s recent decision, Arizona Governing Committee for
Tax Deferred Annuity and Deferred Compensation Plans v. Norris?® In
Manhart the Court held that Title VII of the Civil Rights Act of 1964° pro-
hibits an employer from requiring greater contributions from female em-
ployees than from comparably situated males in order to be eligible for the

1.
2,

435 U.S. 702 (1978).
103 S. Ct. 3492 (1983).

3. Civil Rights Act of 1964, Pub. L. No. 95-555, 92 Stat. 2076 (codified as amended at 42
U.8.C. § 2000e (1976 Supp. V 1981).
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same monthly benefits as the males.* The Norris decision extends the Man-
hart holding by prohibiting an employer from offering female employees any
retirement benefit option which provides smaller monthly benefits than
those available to a comparably situated male.®

Because we believe lawyers and other individuals advising pension plan
providers, employers or participants may benefit from a thorough discussion
of the case, in this article we will first summarize the key elements of the
Norris decision and then discuss the likely applications of the decision to
the range of employee fringe benefits.

In the second part of the article, we will discuss (a) the current range of
employee fringe benefits, (b) these benefits to which the Norris decision is
likely to have the greatest impact, (c) the manner in which Norris will likely
impact such fringe benefits and (d) possible methods which employers may
wish to consider in complying with Norris.

II. Tue Decision
A. Summary of Holding and Impact

In sum, the Norris court ruled that as to employer®-sponsored? retire-
ment plans, for all contributions® accumulated subseguent to August 1,
1983, the benefits relating to such contributions must be equivalent for com-
parably situated males and females.? In reaching its decision as to the Nor-
ris facts, the Court applied Title VII of the Civil Rights Act of 1964, which

4. Loa Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 707-18.

5. Arizona Governing Committee v. Norris, 103 8. Ct. at 3493.

6. “Employer” is defined by Title VII as:

& person engaged in an industry affecting commerce who has fifieen or more employ-

ees for each working day in each of twenty or more calendar weeks in the current or

preceding calendar year, and any agent of such a person, but such term does not

include (1) the United States, a corporation wholly owned by the Government of the

United States, an Indian tribe, or any department or agency of the District of Colum-

bia subject by statute to procedurea of the competitive service (as defined in section

2101 of title 5), or (2) a bona fide private membership club {other than a laber organi-

zation) which is exempt from taxation under section 501(c) of title 26, except that

during the first year after March 24, 1972, persons having fewer than twenty-five em-
ployees (and their agents) shall not be considered employers.
42 U.S.C. § 2000e(b) (1978).

7. Although the Title VII definition of “employer” is clear, see id., the Norris decision
leaves unanawered the queetion of what employer involvement with a benefit plan is required
before it hecomes a “term, condition or privilege” of employment. See infra pp. $32-33.

8. Throughout its decision, the Court uses the terms “contributions” and “benefita”. See,
e.g., Arizona Governing Committee v. Notris, 102 8, Ct. at 3493, In employee benefits parlance,
these terms are generally related to defined contribution plans, although it is clear to the au-
thors that the Court’s decision is intended to apply to a much wider range of employment
fringe bemefits. For example, a fair reading of the Court's holding in terms of a defined henefit
plan is that benefits accrued after August 1, 1983 must comply with Norris.

9. Arizona Governing Committee v. Norris, 103 8. Ct. at 3493-94.
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provides in relevant part that it is an unlawful employment practice “to dis-
criminate against any individual with respect to his compensation . . . be-
cause of such individual’s . . . sex .., "1

By requiring prospective relief only, the Court made it clear that bene-
fits relating to pre-Norris contributions need not be adjusted to a sex-neu-
tral stature, but that only benefits derived from post-Norris contributions
must be adjusted.! As a result, the decision does not mandate, for example,
an alteration of current benefits where the employee is retired or terminated
from employment and where no further post-Norris contributions will be
involved.®

Although the majority of pension plans qualified under section 401(a) of
the Internal Revenue Code'® are of the defined contribution type,!* approxi-
mately two-thirds of all participants in United States’ employer-sponsored
pension plans are covered under defined benefit plans.’® Defined benefit
plans provide for unisex benefits as long as benefits are paid under the so-
called “normal form” and thus, are not affected by Norris.'®

As to defined contribution plans, where such plans permit conversion of
the account balance into a lifetime annuity upon retirement or other eligi-
bility, it is equally clear that the benefits paid under that annuity must be
sex neutral where the annuity is provided within the employment context.!”

10. 42 U.S.C. § 2000e-2{a)(1) (1976).

11. Arizona Governing Commiitee v. Norris, 103 8. Ct. at 3512 n.3 (O'Connor, J.,
concurring).

12. Indeed, it will be several years hefore the Norris decision will fully play itself out in
terms of unisex benefits. Thus, an employee with 25 years of completed employment under a
plan as of August 1, 1983, who works an additional five years before drawing benefits, will have
only the final five years of contributions affected by Norris. Nonetheless, depending on the
terms of the plan, the final years could have a significant impact on the ultimate benefit.

13. LR.C. § 401(a) (CCH July, 1983).

14. Craries D, Seencer & Associates, EBPR Resgarcn Report No. 101.1-2A (May,
1980). A “defined contribution plan” is defined as “any plan which provides for an individual
.account for each participant and for benefits based solely on the amount contributed to the
participant’s account, and any income, expenses, gains and losses, and any forfeitures of ac-
counts of other participants which may be allocated to such participant’s account. Id. § 414(i).

156, U.8. DEPT. oF LABOR, PRELIMINARY ESTIMATES OF PARTICIPANTS AND FINANCIAL CHAR-
ACTERISTICS OF PRIVATE PENSION PLANS, 1977 (1977). The Internal Revenue Code defines a “de-
fined benefit plan” as “any plan which is not a defined contribution plan.” LR.C. § 414(j) (CCH
July, 1983).

16. However, the various options available under defined hemefit plans provide for sex-
distinct benefits. For example, if an employee elects a so-called “joint-and-survivor” option,
most plans require a reduction in the amount of monthly benefit from the “normal form” bene-
fit, with female employees receiving a greater monthly benefit than similarly situated males
because of the longevity differential. See infra text accompanying notes 165-71. It is clear that
such benefit differentials are prohibited by Norris. See infra text accompanying notes 181-82.

17. Norris makes it clear that to the extent that an employer provides only for a lump-
sum distribution, and does not further provide or arrange for lifetime annuity conversion, there
is no violation of Title VIL Arizona Governing Committee v. Norris, 108 S. Ct. at 3511
(O'Connor, J., concurring). A simple method of compliance with Norris, then, is to eliminate
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Most defined contribution plans, however, do not automatically convert ac-
cumulated assets into annuities at retirement.’® Typically, they offer the
beneficiary either some form of lifetime annuity or a lump sum cash
option.?®

In addition to the two major types of pension plans, we believe that the
following benefits, when provided in a Title VII employment context,™ are
exemplary of the additional range of employee benefits which may be im-
pacted by Norris: (a) group life and health conversion policies provided or
arranged for on behalf of terminating or retiring employees;® (b) group life,
medical and disability contracts; (c) individual disability income policies
sold to employer groups {typically on a guaranteed renewable, non-cancel-
lable basis); (d) group automobile insurance plans; {e) cafeteria plans, which
provide generally that employees are granted a level of credits from which
they may purchase a range of benefits; (f) Internal Revenue Code section
79% and section 162 plans,? which in relevant part provide for the employer
to enhance employee compensation by purchasing additional life insurance
coverage; (g) split-dollar life insurance programs and the underlying policies;
(h) supplemental and dependent life insurance coverage; (i) survivor income
insurance; (j) individual life insurance sold on a group basis under guaran-
teed issue; (k) payroll deduction plans generally, where the employer pro-
vides payroll deduction facilities, (for example, life insurance coverage with
no special rate structure when the employer selects the insurer); (1) employ-
ers’ plans for their own employees, with payroll deductions, especially when
there is a reduction in rates provided; (m) Keogh plans which use annuities
or life insurance as the funding vehicle; (n) employer-sponsored IRA’s in
which annuities are ultimately utilized; and (o) group-deposit administra-
tion contracts, especially where settlement tables are used.

Having considered briefly the nature of Norris' impact, we next con-
sider compliance questions.* We believe that employer-sponsored fringe

the employer-sponsored lifetime annuity option. See infra text accompanying notes 193-200.
Indeed, this was the solution adopted by the State of Arizona when the lower courts struck
down the option. Arizona Governing Committee v. Norris, 103 8. Ct. at 3608 & n.d (Powell, J.,
dissenting).

18. EmprLoYEE BENEFIT RESEARCH INSTITUTE, EMPLOYEE BENEFRIT RESEARCH INSTITUTE I8-
suE Brigr No. 19 (June, 1983).

19, Id.

20. See supra note 6.

21. Most states provide by statute for health insurance conversion privileges for terminat-
ing employees. See, e.g., Iowa Cope § 509.3(4) (1983).

22. Group-Term Insurance Purchased for Employees, 1L.R.C. § 79 (CCH July, 1983).

23. Trade or Business Expenses, /d. § 162.

24, Title VII employers should first survey their entire employee benefit program and
identify any plan or offering in which there may be a sex-based distinction. Once a sex-based
differential is identified, the underlying benefit should he hrought into compliance. As the laun-
dry list of potentially affected plans set out in the text above suggests, sex-based distinctions
are not always apparent. For example, the settlement options of some group life insurance poli-
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benefits with benefit structures in violation of the Norris decision may rem-
edy such plans by (1) “topping-up” the lower henefit to the level of the
greater benefit,*® (2) by providing a new unisex benefit level which reflects,
in.part, the sex composition of the particular employee group,® or (3) by
dropping any benefit which provides for sex-differentiated benefits.3”

B. The Facts
1. The Plan

The Norris decision related to a deferred compensation plan, made

available to employees of the State of Arizona.*® In 1972, the State of Ari-
zona provided by statute® for a Governing Committee to investigate and
approve tax-deferred annuity and compensation plans for employees of the
State of Arizona.*
' The purpose of the deferred compensation plan® was to allow state em-
ployees to defer the receipt of a portion of their compensation, generally
until termination of employment.* This arrangement permitted the employ-
ees to take advantage of certain provisions of the Internal Revenue Code®*
which defer income tax on such deferred compensation to the year it is actu-
ally received.®

The Arizona statute authorized a Governing Committee to enter into
agreements with life insurance companies, bank trustees and investment
counseling firms for tax-deferred compensation and annuity programs.* The
arrangement was offered to all state employees (approximately 35,000) on a
voluntary basis.?® As of August 18, 1978, there were 1,675 employees partici-

cies give the beneficiary the right to elect an annuity settlement option where the periodic
benefits are sex-based. Literally hundreds of other examples exist in various plans.

25. The Court makes it clear that this solution is not required, however. Arizona Gov-
erning Committee v. Norris, 103 8. Ct. at 3512-13 n.4 (0’Connor, J., concurring). See infra pp.
938-39.

26. This solution is clearly contemplated by the Court. Arizona Governing Committee v.
Norris, 103 8. Ct. at 3512-13 n.4 {(0’Connor, J., concurring). See infra p. 238.

27. See infra p. 939.

28. Arizona Governing Committee v. Norris, 103 S. Ct. at 3493, ‘

29. Ch. 133 § 3, 1972 Ariz. Sess. Laws —, (codified as amended at Ariz. Rev. STat. ANN.
8§ 38-871 to -874 (1974)). '

30. Arizona Governing Committee v. Norris, 103 S. Ct. at 3494.

31. Arizona has an entirely separate and independent state retirement plan, See Ariz.
Rev. Star. Ann. §§ 38-741 to -781 (1974 & Supp. 1982), That retirement plar is mandatory,
and contributions and benefits are equal for similarly situated males and females. Id. § 38-
745A.

82, Id. § 38-872 note 1.

33. ILR.C. § 401 (CCH July, 1983).

‘84, Id. See Amiz. REv. STAT. ANN, § 38-872 note 1{1974).

35. Ariz. REv. STaT, ANN. § 38-8T1(B)}1) (1974).

36. Arizona Governing Committee v. Norris, 103 8. Ct. at 3495.
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pating in the plan, 681 of whom were women.*

Since the purpose of the plan was to provide deferred compensation
benefits, there were no employer contributions®® to the plan (except for re-
lated administration expenses, payroll salary deductions, and employer-
sanctioned time-off to employees to attend group meetings).*® Upon the ef-
fective date of this statute, the Governing Committee established a plan
which met the requirements of the Internal Revenue Service for deferred
compensation,*°

The deferral arrangement of the plan had two phases.** During the “ac-
cumulation” phase, employees selected from a variety of investment vehicles
which the Governing Committee had approved.** Employees could direct
that their deferred compensation be (a) invested in shares of a mutual fund,
(b) deposited in a savings account, or (c¢) used to purchase life insurance or
annuity contracts.*®* Employees were free to change the type of investment
vehicle utilized.** Equal amounts contributed to any one vehicle by a male
and female employee earned investment income at the same rate.*® There
was no attack on the accumulation phase of the plan (as there was in Man-
hart*®). During the second or “pay-out” phase, the employees also had
choices as to how their deferred funds were to be repaid to them.*” They

37. Id. Of this number, 572 women had elected some form of future annuity option, Id. As
of 1978, 10 women participating in the plan had retired and four of the retirees had chosen a
lifetime annuity. Id.

38. Arizona Governing Committee v. Norris, 103 8. Ct. at 3494, Retirement plans are gen-
erally either “contributory” or “noncontributory.” “Contributory” plans provide for employee
contributions in addition to those of the employer, while “noncontributory” plans provide for
the entire contribution to be provided by the employer,

39. Amiz. Rev. Star. AxN, § 38-871C (1974). )

The Governing Cyommittes shall; (1) arrunge for consolidated billing and efficient ad-

ministrative services in order that any such plans approved shall operate without cost

of contribution from the state except for the incidental expense of administering the

payroll salary deduction or reduction and remittance thereof to the trustee or custo-

dian of the plan or plans.
Id.

40, Arizona Governing Committee v. Norris, 103 8. Ct. at 3494.

41. See id. at 3494,

42, Id. at 3494.

43. The companies offering the annuity and life insurance contracts included Lincoln Na-
tional Life Insurance Company, National Investors Life Insurance Company, Valley National
Bank of Arizona, Variable Life Insurance Company, the Hartford Insurance Company, ITT
Life Insurance Corporation, Keystone B4 Mutual Fund, and the Arizona State Employees
Credit Union, which replaced the Valley National Bank. Joint Statement of Plaintiff & Defen-
dant at 15, Norris v. Arizona Governing Committee, 486 F. Supp. 648 (D. Ariz. 1980).

44. Arizona Governing Committee v. Norris, 103 8. Ct. at 3494,

45. See infra text accompanying notes 63-64.

48. Los Angelea Dept. of Water & Power v. Manhart, 436 U.S, at 704. The Los Angeles
Department of Water and Power required larger pension fund conéributions from female em-
ployees than from male employees. Id.

47. Arizona Governing Committee v. Norris, 103 S. Ct. at 3494.
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could choose to receive all their deferred compensation and the earnings (a)
in one lump sum, (b) in fixed monthly payments for a designated period of
time, or (¢} in some form of life annuity.** The benefits relating to these
options could differ depending on which pay-out method was chosen and on
which pay-out vehicle was selected.*®

Plaintiff Norris objected to the benefit relating to one of her pay-out
options, namely the life annuity provided by an independent insurer.® Life-
time annuity payouts were subject to the annuity purchage rate tables pub-
lished in the contract with the particular insurance company selected by the
employee.®! All insurers offering the lifetime annuity used separate mortal-
ity tables for men and women to predict the life expectancy and thus, the
period of time over which the payments could be expected to extend.®®
Under the lifetime annuity option, female employees would always receive a
lower lifetime income than a similarly situated male because of the longevity
differential.®* The plaintiff argued that the benefit differentials produced by
the lifetime annuities for men and women of equal ages was an illegal act of
discrimination by her employer in violation of Title VIL5

At the district court level, the parties stipulated that all mortality ta-
bles which were used by the plans offering lifetime annuities provided for a
larger monthly lifetime benefit to males than to females of equal age, sc-
count value, and guaranteed payment period, because monthly payments to
women were made, on the average, over a longer period of time than

48. Id.

49. Id.

50. Id. at 3495.

51, Id.

52. Id, The various insurers used different methods to determine the male/female mortal-
ity differentials. For example, separate male/female mortelity tables or a male table with a six-
year set-back assumption to determine the female mortality. Id. at 3495 n.2.

53. Id at 3495. Although it is popularly suggested that the male-female longevity differen-
tial is diminishing, the underlying data strongly suggests the contrary. The life expectancy of a
weman born in 1920 was 54.8 years. U.S. BUREAU OF THE CENSUS, STATISTICAL ARSTRACT CF THE
Usirep States: 1981, at 69 (102d ed. 1981). A man born the same year had a life expactancy of
53.8 years. Id. By contrast, the life expectancy of a woman born in 1972 was 77.8 years, com-
pared to 69.9 years for a man born in that year. Id.

Indeed, the United Nation’s Demographic Yearbook reports significantly lower mortality
rates for women then for men throughout the world in a diversified range of societies and eul-
tures, UNITED NaTIONS, DEMOGRAPHIC YEARBOOK - 1978: SPECIAL IssUE: HISTORICAL SUPPLEMENT
b42-62 (1979),

Where mortality studies have been limited to individuals who work for pay outside the
home, the differential between male and female mortality is greater than for individuals who do
not. Ses, Lautzenheiser, Sex and the Single Table: Equal Monthly Resirement Income for the
Sexes?, 2 EmpLoYEE BENEFITS J. 1 (1976). Studies have also shown that even after adjusting for
specific risk factors (e.g. occupation, smoking, sicohol use, etc.) male mortality continued to
significantly exceed female mortality. Wingard, The Sex Differential in Mortality Rates: De-
mographic and Behavioral Factors, 116 Am. J. ErmEMioLocy 205, 205-15 (1982).

54. Arizona Governing Committes v. Norris, 103 8. Ct. at 3495,
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monthly payments to men.*®

2. The Plaintiff Nathalie Norris

Nathalie Norris was employed by the State of Arizona in the Depart-
ment of Economic Security.® On May 3, 1975, Norris made an application
to the Governing Committee to participate under the deferred compensation
plan, and requested that her confributions be invested in the fixed annuity
contract offered by Lincoln National Life Insurance Company.®” Two days
later she filed charges with the EEOC complaining about the plan.*® Six
days after that her application was approved by the Governing Committee.*®
Norris was deferring $199.50 per month under the plan.®® Under the ar-
rangement, when Norris became eligible to receive benefits upon retirement,
ghe could then make a different election as to the form in which she would
like to receive her benefits, thus reversing the initial decision.*

Norris could elect options ranging from a lump-sum payment of her
benefits, to periodic payments over a designated period (of her choice), to
life annuity payments based upon the rates of any insurance company with
which the Governing Committee had contracted.®® Under the plan, if Norris
did not change the amount which was being deferred by her, and if she did
not change her payout election, the total value of her account at age sixty-
five would be $53,800.93 and her annuity payment would be $320.11 per
month for life.®® If she were male, assuming all other factors were the same,
the total value of her account at age sixty-five would still be $53,890.93,
however, the life annuity payment would be $354.06 per month because of
the application of sex-distinct mortality tables which estimate different life
expectancies for males and females.**

8. The Trial Court Decision

After exhausting her administrative remedies, Respondent Norris
brought suit in the United States District Court for Arizona.®® In essence,
Norris contended that the plan violated Title VII by administering an annu-
ity plan that discriminated on the basis of sex.*® On March 13, 1980, the

56. Norris v. Arizona Governing Committee, 486 F. Supp. 645, 648 (D. Ariz. 1980).
56. Arizona Governing Committee v. Norris, 103 8. Ct. at 3495.

67. Id.

b8. Id.

59. See Norris v. Arizona Governing Committee, 486 F. Supp. at 649.
60. Arizona Governing Committee v. Norris, 103 8. Ct. at 3495.

61. See id. at 3494,

62. See id.

63. Norris v. Arizona Governing Committee, 486 F. Supp. at 648,

64, Id.

65. Arizona Governing Committes v. Norris, 103 8. Ct. at 3495.

66. Norris v. Arizona Governing Committee, 486 F. Supp. at 647.
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United States District Court certified a class action®” and granted summary
judgment for the plaintiff class, holding the plan in violation of Title VIL.%
The court directed the petitioners to cease using sex-based mortality tables
and to pay similarly situated males and females the same monthly benefit.*
The United States Court of Appeals for the Ninth Circuit affirmed the deci-
sion.”™ The Supreme Court then granted certiorari.™

C. Summary of the Arguments

1. The Petitioners: Arizona Governing Committee for Tax Deferred An-
nuity and Deferred Compensation Plans

In sum, the petitioners argued before the Supreme Court, both in their
briefs and in oral argument, as follows:? (a) that the court of appeals erred
in holding that the petitioners violated Title VIL, in that the petitioners did
not, in fact, discriminate against the respondent, and (b) that the petitioners
(1) were not guilty of discrimination where they had no choice but to con-
tract with an insurer using sex-based actuarial tables (i.e., no insurer in the
marketplace offered unisex annuity benefits under the conditions outlined),
(2) were not guilty of discrimination where each employee had a range of
options from which to choose, and several of the options did not provide for
sex-differentiated benefits, and (3) were not obligated to compensate female
employees where the relevant limitations (i.e., sex differentiated benefits)
were created in the marketplace.” In addition, the petitioners argued (4)
that Title VII did not cover the practices of the insurance industry (i.e., the
practices were exempt under the McCarran-Ferguson Act™), (5) that affirm-
ance of the court of appeals decision would revolutionize the insurance and
pension industries, contrary to Manhart’s clearly limiting language,”™ and
(6) that the plan at issue fell squarely within the exception stated in Man-
hart™ because it offered each employee the alternative available on the open

67. The district court certified a class under Federal Rule of Civil Procedure 23(b)(2)
consisting of all female employees of the State of Arizona “who have enrolled in, or in the
future will choose to enroll in the State of Arizona Deferred Compensation Plan. . . .”Id. at
651.

68. Id. at 652,

69. Id.

70. Norris v. Arizona Governing Committee, 671 ¥.2d 330, 332, 336 (Sth Cir. 1982).

T1. Arizona Governing Committee v. Norris, 103 S. Ct. 205 (1982).

72. For a summary of oral argument, see 51 U.S.L.W. 3713-14 (1983).

73. Id.

74. 15 U.8.C. §§ 1011-15 (1976). In ralevant part this Act provides that “[n]o Act of Con-
gress shall be construed to invalidate, impair or supersede any law enacted by any State for the
purpose of regulating the business of insurance . . . unless such Act specificelly relates to the
buginess of insurance.” Id. § 1012(b).

76, See Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 717-18.

76. Id. at 718 n.33. The so-called “open market” exception provides that “[n]othing in
our holding implies that it would be unlawful for an employer to set aside equal retirement
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market,™

2. The Respondents: Nathalie Norris and Class

The Respondents, citing Manhart, argued that the petitioner violated
section 703(a) of Title VII by administering an annuity plan that discrimi-
nated on the basis of sex.” The Respondents based their conclusion on the
following arguments: (1) that the State of Arizona was intimately involved
in facilitating the plan, and was thus an “employer”” under Title VII, and
(2) that the state could have avoided the discriminatory option by not offer-
ing it at all.®®

D. Analysis of Court’s Decision

1. The Holding

Before examining the Court’s reasoning in detail, we will note briefly
the direct Norris holding. Justice Marshall, writing the majority opinion,
articulated the issue presented by the Norris case as: “[t]he issue we must
decide is whether it is discrimination ‘because of . . . sex’ to pay a retired
woman lower monthly benefits than a man who deferred the same amount
of compensation,”®* After reiterating the key Manhart holdings,*® Marshall
concluded that: “[w]e have no hesitation in holding, as have all but one of
the lower courts that have considered the question, that the classification of
employees on the basis of sex is no more permissible at the pay-out stage of
a retirement plan than at the pay-in stage.”® In coming to their decision,
the fact found most significant by the majority was that if a woman under
the Arizona plan wished to ultimately receive the same monthly benefit as
her male counterpart under the option at issue, she could do so only by
making greater monthly contributions than he would have to make.® The
court held that this fact placed the arrangement squarely within the Man-
hart holding.®®

As discussed in detail below,*® Marshall found the fact that Arizona of-
fered only one discriminatory option to be an insufficient foundation to dis-

contributions for each employee and lot each retiree purchase the largest benefit which his or
her accumulated contributions could command in the open market.” Id. at 717-18.

77. Arizona Governing Committee v. Norris, 103 8, Ct. at 3499-501.

78, Id. at 3497.

79. See supra note 6.

80. See Arizona Governing Commitiee v. Norria, 103 S. Ct. at 3500 n.17.

81. Id. at 3496.

82, See infra text accompanying notes 95-100.
Arizona Governing Committee v. Norris, 103 8. Ct. at 3497 (citations omitted). -
Id.
Id.
See supra text accompanying note 14.

EEEE
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tinguish Norris from Manhart.*” The Court also rejected each of the follow-
ing arguments®® (all of which are discussed below): (1) that annuities with
roughly equivalent present actuarial values meet the Title VII equality re-
quirement, ®** (2) that the benefit differential can be justified by valid actua-
rial mortality tables,* (3) that the selection of the discriminatory option by
Norris was voluntary,” (4) that pension arrangements, to remain actuarially
sound, must utilize sex classification,” and (5) that the McCarran-Ferguson
Act pre-empts the application of Title VII to pension arrangements.*® As the
discussion that foliows will suggest, the ultimate relevance of the Norris de-
cision may relate to its broad based rejection of this entire range of
arguments,®

2. The Impact of Manhart on the Norris Decision

In analyzing the Norris decision, it may be valuable to review those
holdings in Manhart that the Norris court found worth reiterating. They are
critical because the Norris Court used the Manhart reasoning as a lock-step
foundation for its Norris position.

A summation of those Manhart principles the Norris Court found rele-
vant include the following: (a) that employer-sponsored retirement benefits
constitute a form of Title VII compensation,” (b) that Title VII prohibits
an employer from requiring greater retirement plan contributions from
women than from comparably situated men to fund the same monthly bene-
fit,* (c) that Title VII’s “focus on the individual is unambiguous,” and, as
such, prohibits an employer from treating some employees less favorably
than others because of their sex,*” (d) that although it is true that women as
a class live longer than men, the Bennett Amendment® to Title VII does not
permit the extraction of greater contributions from women because the
greater longevity characteristic of women is based on sex, since “sex is ex-

87. Arizona Governing Committee v. Norris, 103 8. Ct. at 3497.

88. Id. at 3496-502

89. See infra text accompanying notes 101-08.

90. See infra text accompanying notes 109-14.

91. See infra text accompanying notes 118-19,

92. See infra text accompanying notes 120-26.

93. See infra text accompanying notes 127-37.

94. In connection with the Norris decision, the Court collaterally granted certiorari, va-
cated the judgments below and remanded the following cases to the lower courts for judgment
consistent with the Norris holding: Teachers Ins. and Annuity Ass'n v. Spirt, 103 S. Ct. 3565
{1983), rev’g 691 F.2d 1054 (2d Cir. 1982); California v. Retired Public Employees’ Ass'n of
California, 103 8. Ct. 3565, rev’g 677 F.2d 738 (3th Cir, 1982); Peters v. Wayne State Univ., 108
8. Ct. 3566 (1983), rev’g 677 F.2d 733 (9th Cir. 1982).

95. Arizona Governing Committee v. Norris, 103 8. Ct. at 3496 (citing Los Angeles Dept.
of Water & Power v. Manhart, 435 U.S. at 712 n.23).

96. Id. (citing Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 708-18).

97. Id. (citing Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 708).

98. See 42 U.8.C. § 2000e-2(h) (1976).



1982-83]) The Norris Decision 925

actly what it is based on,”* and (e) that a plan requiring women to make
greater contributions than men discriminates “because of . . . sex” for the
simple reasons that it treats each woman “in a manner which but for (her)
sex would [have been] different.”* In brief, the Norris Court relied heavily
on the Manhart precedent.

3. Arguments and Interpretations Rejected by the Norris Court

In analyzing the Norris opinion, it may also be instruetive to evaluate
the Court’s analysis as to several defenses urged by the petitioners, as the
authors believe that the carte blanche rejection by the Court of the wide
range of petitioner’s arguments is significant. It was widely contended in
pension and insurance circles that the Norris case presented the best oppor-
tunity for a more definitive post-Manhart decision. With the Court’s rejec-
tion of every single significant argument for reversal, it appears to the au-
thors that the law is now clear in the area of fringe benefits and sex-based
differentials. We analyze below the relevant arguments the Court rejected.

a. Comparable Present Actuarial Value. The Norris Court rejected Ari-
zona’s argument that the challenged plan did not discriminate against
women because the lifetime annuity policies from which employees could
select provided the same present actuarial value upon retirement for both
men and women.'®* The Court articulated the fallacy of the argument as:

In asserting that the Arizona plan is nondiscriminatory because a
man and a woman who have made equal contributions will obtain anny-
ity policies of roughly equal present actuarial value, petitioner incorrectly
assumes that Title VII permits an employer to classify employees on the
basis of sex in predicting their longevity. . . . This underlying assump-
tion that sex may properly be used to predict longevity is flatly inconsis-
tent with the basic teaching of Manhart: that Title VII requires employ-
ers to treat their employees as individuals, not as eimply components of

.a...sexual. . . class.'®®

The “comparable present actuarial value” was an integral component of the
petitioner’s argument. Sex-based benefit differentials have been mathemati-
cally justified in the face of Title VII.** Thus, the “present actuarial value”
of a lifetime annuity is determined by multiplying the promised monthly
benefit times the life expectancy of the annuitant as determined by a se-
lected mortality table.!* This total is then discounted by a relevant interest

99. Arizona Governing Committee v. Norris, 103 8. Ct. at 3498 (citing Los Angeles Dept.
of Water & Power v. Manhart, 5563 F.2d 581, 588 (8th Cir. 1976)).

100. Id. {quoting Loa Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 708-10).

101. Id. at 3497-98.

102, Id. (citing Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 708).

103. See id. at 3498 (quoting Los Angeles Dept. of Water & Power v. Manhart, 485 U.S.
at 709).

104. Id. at 3497 n.11. For ancther definition of “present actuarial value,” see D. McGrLL,
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factor to a “present actuarial value.”'®® Two annuities with roughly
equivalent present actuarial values are said to be of a comparable dollar
value,1%®

It is worthwhile to note that the Court did not reject the validity of the
underlying mathematical foundation of the argument.!*” The Court did,
however, reject the mathematical reasoning as an acceptable justification for
sex-based benefits.'®®

b. Validity of Actuarial Tables. Although the Court accepted the valid-
ity of the longevity differential between men and women,'®™ the Court re-
jected the use of sex-based actuarial tables to calculate retirement bene-
fits.'*® “The use of sex-segregated actuarial tables to calculate retirement
benefits violates Title VII whether or not the tables reflect an accurate pre-
diction of the longevity of women as a class, for under the statute ‘[elven a
true generalization about [a] class’ cannot justify class-based treatment.”1!

There has never been a serious challenge to the overall validity of actu-
arial studies generally, which clearly demonstrate a male-female longevity
differential,’*® although there have been occasional challenges to the degree
of the difference.'*® In any case, it is worth observing that the related actua-
rial mortality tables were not rejected by the Court as invalid, but were re-
jected as a basis to justify sex-based benefit differentials.'*¢

¢. Choice of Plans. Arizena argued that because some of the options
offered to women under the Arizona plan did not provide sex-based benefit
differentials, the plan should not be prohibited.’® Of the three options
available upon retirement, lump sum, fixed-sum-for-a-fixed-period, and life-
time annuity, only the lifetime annuity option contained the discriminatory
benefit differential feature.”'®* Nonetheless, the Court was unpersuaded:

FUNDAMENTALS OF PRivaTe Pensions 331 (4th ed. 1979).

105. See Arizona Governing Committee v. Norris, 103 8. Ct. at 3497 n.11.

106. See id.

107, See id. at 3497-98,

108. Id.

109. Id. at 3498 (citing Los Angeles Dept. of Water & Power v. Manhart, 4356 U.S. at 709).

110. Id.

111. Id. at 3498 (quoting Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. at
7G8).

"~ 112, See supra note 53.

113. See, e.g., Bergmann & Gray, Equality in Retirement Benefits: The Need for Pension
Reform, 8 Cv. R1s. Dig. 26, 25-27 (1975). _

114. Arizona Governing Committee v. Norris, 103 8. Ct. at 3497-98.

115. Id. at 3497 n.10. See also Parham v. Hughes, 441 U. 8. 847, 355-58 (1979), where the
Bupreme Court held that a Georgia statute under which the mother of an illegitimate child, but
not the father, could sue for the wrongful death of that child, did not constitute prohibited
gender-based discrimination under the Equal Protection Clause of the Fourteenth Amendment.
The Court noted that by voluntarily legitimatizing the child, the father could change his status
to the father of a legitimate child. Id. at 3566. '

116. Arizona Governing Committee v. Norris, 103 8, Ct. at 3494, 3497 n.10.



1982-83] The Norris Decision 927

“[aln employer that offers one fringe benefit on a discriminatory basis can-
not escape liability because he also offers other benefits on a nondiscrimina-
tory basis,”*!?

d. Voluntary Participation. Arizona had emphasized in both its briefs
and oral argument before the Court that Nathalie Norris made a voluntary
decision to participate in the plan in two ways: first, when she elected to
participate in the Arizona deferred compensation plan in the first instance,
and second, when she selected the only option with the sex-differentiated
benefit.?*® Again, it was widely contended in both insurance and pension cir-
cles that the voluntary participation feature of the Arizona plan should,
free-standing, preclude application of the Manhkart decision to the arrange-
ment. In a footnote, the Norris Court stated that “[i]t is irrelevant that fe-
male employees in Manhart were required to participate in the pemsion
plan, whereas participation in the Arizona deferred compensation plan is
voluntary,”®

e. Pension Contributions and Benefits Require Group-Based Assump-
tions. Another argument advanced by both Arizona and several amicii was
that because pension (as well as insurance) arrangements must, by actuarial
definition,'* reference group characteristics for contribution (premium) and
benefit purposes, basing benefits on referenced group characteristics (i.e.,
sex) is permissible under Title VIL'* The amicus brief of The American
Academy of Actuaries probably best articulates the contention:

The risk that the insurance company accepts when it undertakes to write
life annuities arises because it is impossible to predict in advance how
long any single individual will live. But if this risk is assumed with re-
spect to a group of persons, the rate and frequency of deaths within that
group can be reliably predicted based on the past mortality experience of
gimilar groups. This permits the insurer to set the amount of monthly
annuity as members of the group retire at a level that will not exhaust
the total fund available for the payment of annuities until the last person
in the pool has died.'**

117, Id, at 3497 n.10.

118. See id.

119. Id.

120. See D. McGmL, supra note 104, at 325-28.

121. See, e.g., Brief for American Academy of Actuaries as Amicus Curiae at 10, Arizona
Governing Committee v. Norris, 108 S, Ct, 3492 (1988).

122. Brief of American Academy of Actuaries as Amicus Curige at 9, Arizona Governing
Committee v. Norris, 103 8. Ct. 3492 (1983). Justice Powell also reiterates the point in his
opinion. Arizona Governing Committee v. Norris, 103 8. Ct. at 3509 (Powell, J., concurring in
part & dissenting in part). Other amicii who filed briefs on behalf of Arizona included Equal
Employment Advisory Counsel, State of Florida, National Association of Insurance Commis-
sioners, New York State Teacher Retirement System, and Teachers’ Insurance and Annuity
Asgociation and College Retirement Equities Fund. Those who filed on behalf of Norris in-
cluded American Association of University Professors, American Civil Liberties Union, AFL-
CIO, American Nurses’ Association, eight individual actuaries, Lawyers’ Committee for Civil
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The Norris Court disposed of this argument in a footnote.*® Although the
Court agreed that “ ‘insurance is concerned with events that are individually
unpredictable’ [and that] it cannot be determined in advance when a partic-
ular employee will die,”*** the Court observed that this fact “has never been
deemed a justification for ‘resort to the classification proscribed by Title
VII.’ 1138

The Court also noted that unisex annuities are currently available in
the marketplace.'*

f. The McCarran-Ferguson Act Preempts Title VII. The McCarran-
Ferguson Act,'* signed into law in 1945 following the Supreme Court’s deci-
sion in the Southeastern Underwriters case,’® made it clear that the federal
government fully intended to delegate insurance regulatory authority to the
various states: “No Act of Congress shall be construed to invalidate, impair
or supersede any law enacted by a State for the purpose of regulating the
business of insurance . . ., unless such Act specifically relates to the business
of insurance.”** The line of cases which followed have fairly articulately
defined the parameters of the key phrase “business of insurance.”*® The
language of SEC v. Variable Annuity Life Insurance Company'® is typical
of these cases. In that case, the Court held generally that for purposes of the
McCarran-Ferguson Act “the concept of ‘insurance’ involves some invest-
ment risk-taking on the part of the company.”!*

Rights Under Law and National Insurance Consumer Organization.

123. Arizona Governing Committes v. Norris, 103 S, Ct, at 3499 n.15.

124. Id. (quoting Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 710).

125. Id.

128. Id. (citing 26 Tue CxronicLE oF Hicher Ebucation 25-28 (Oct. 13, 1982)).

127. Ch. 20, §§ 1-5, 59 Stat. 33 (1945) (codified as amended at 156 U.8.C. §§ 101:-15
(1976)).

128. United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533 (1944). In that
case, the Court held that the ingurance business, when engaged in across state lines, constitites
“Commerce among the several States,” and meay be reguiated by the Congress under the Com-
merce Clause. Id, at 539.

129. 15 U.8.C. § 1012(b) (1976).

130. An example of the tension Norrie created between Tiitle VII and siste insurance
department regulation relates to group health conversion policies and rates. Norris raises the
issue of whether such conversion policies must utilize unisex rates. See, e.g., State of New York
Insurance Department, Circular Letter No. 14, July 25, 1983.

131. 359 U.S. 65 (1959). See also Union Labor Life Ins. Co. v. Pireno, 102 S, Ct. 3002,
3007-11 (1982).

132. SEC v. Variable Annuity Life Ins. Co., 369 U.8. at 71. There are

three criteria relevant in determining whether a particular practice is part of the

“business of insurance” . . . first, whether the practice has the effect of transferring

or spreading & policyholder’s zisk; second, whether the practics is an integral part of

the policy relationship between the insurer and the insured; and third, whether the

practice is limited to entities within the insurance industry. None of these cziteria is

necessarily determinative in itself. . . .

Union Labor Life Ins. Co. v. Pireno, 102 8. Ct. at 3009.
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Arizona had argued that Norris’ real complaint related to the practices
of third-party insurance companies,®® and that Title VII was not intended
to reach the practices of those insurers.!* Arizona argued further that Title
VII, according to the Manhart definition, was not intended to “revolutionize
the insurance and pension industries.”’** This argument was significant be-
cause in a related case a federal district court had held that the McCarran-
Ferguson Act precluded the application of Title VII to an insurance-type
entity which issued annuities with sex-differentiated benefits.*®

The Court disposed of the McCarran-Ferguson argument in an indirect

fashion:
Although petitioners contended in the Court of Appeals that their con-
duct was exempted from the reach of Title VII by the McCarran-Fergu-
son Act . . . we think it is appropriate to lay the matter to rest . . . . All
that is at issue in this case is an employment practice: the practice of
offering a male employee the opportunity to obtain greater monthly an-
nuity benefits than could be obtained by a similarly situated female em-
ployee. It is this conduct of the employer that is prohibited by Title VIL
By its own terms, the McCarran-Ferguson Act applies only to the busi-
ness of insurance and has no application to employment practices. Ari-
zona plainly is not itself involved in the business of insurance, since it
has not underwritten any risks.’>

4. Relief

&. The Ruling. The Court’s decision is somewhat unique in that Justice
O’Conner joined Justice Powell to form a majority as to the applicable rem-
edy.'** In his opinion as to the appropriate remedy, Justice Powell observed
that the “finding of a statutory violation provides no basis for approving the
retroactive relief awarded by the District Court. To approve this award
would be both unprecedented and manifestly unjust.”* Justice Powell
found the following guidance in Manhart on the question of retroactive re-
lief relevant: (1) that the employer may well have assumed that its pension
plan was lawful,**° (2) that a retroactive remedy would have a potentially
disruptive impact on the pension plan,! and (3) that a “drastic change in

133. Indeed, various state insurance statutes specifically recognize (or endorse) the prac-
tice of sex-based benefit differentials. See, ¢.g., Towa Cope § 508.36 (3) (1988).

134. See Arizona Governing Committee v. Norris, 103 8. Ct. at 3499-500.

135. Los Angeles Dept. of Water & Power, 433 U.S. at 717.

136. S8pirt v. Teachers Ins. & Amnuity Ase'n, 476 F. Supp. 1208, 1304 (8.D.N.Y. 1879).
Note, however, that this position was reversed hy the Court of Appeals for the Second Circuit.
Spirt v. Teachers Ins, & Annuity Ass'n, 691 F.2d 1054, 1065-66 (2d Cir. 1982).

137. Arizona Governing Committee v. Norris, 103 8. Ct. at 3500 n.17.

138. Id. at 3493.

189. Id. at 3508 (Powell, J., concurring in part & dissenting in part).

140. Id. at 3510 (citing Los Angsles Dept. of Water & Power v. Manhart, 435 1).8. at 720).

141. Id. (citing Los Angeles Dept. of Water & Power v. Manhart, 435 U.8. at 721).
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the legal rules governing pension and insurance funds” could jeopardize the
insurer’s insolvency and the insured’s benefits.'*® Justice Powell concluded
by noting that Norris “presents no different considerations” than Manhart
did and by observing further that under the Marhart “open market” excep-
tion an employer could reasonably assume the legality of a Norris benefit
option.t®

Justice Powell was not unmindful of the potentiat implications of the
Norris decision, as was demonstrated by his statement that: “holding em-
ployers liable retroactively would have devastating results,”'** particularly
since the holding applies to all employer-sponsored pension plans.*® “Im-
posing such unanticipated financial burdens would come at a time when
many States and local governments are struggling to meet substantial fiscal
deficits . . . . Accordingly, liability should be prospective only.”**®

Justice O’Connor’s concurring opinion on relief provides additional
guidance on how Norris should be applied prospectively: “I would require
. . . benefits derived from contributions collected after [August 1, 1983] to
be calculated [on a unisex basis].”**? Justice O’Connor determined that for
pre-Norris contributions, no adjustment will be required.'*®

b. The Relevance. The prospective relief ruling of the Norris case is
significant for the United States’ pension and insurance community. There
can be no question that a retroactive requirement would have had devastat-
ing financial consequences. Justice Powell determined that the cost of com-
pliance “would range from $817 to $1260 million annually for the next 15 to
30 years.”"*® Although compliance with the Norris decision has and will con-
tinue to result in serious administrative and financial concerns for pensicn
plan providers, the Court’s prospective relief should permit a smoother com-
pliance transition.

142, Id.

143. Id. at 3510. Note that Justice O’Conncr agreed that Manhert and Norris were not
distinguishable, but she reached her conclusion *“[d]espite Jusiice Powell’s argument.” Id. at
3511 (O’Connor, J., concurring).

144. Id. Powell's remedy ruling is consistent with the Court’s guidance as to Title VII
remedies in Teamsters v. United States, 431 U.S. 324 (1977). In that case, the Court recognized
that in shaping Title VII remedies, the courts “must ‘look to the practical realities and necessi-
ties inescapably involved in reconciling competing interests,’ in order to determine the ‘special
blend of what is necessary, what is fair and what is workable.’” Id. at 375 (citing Lemon v.
Kurtzman, 411 U.8. 192, 200-01 (1973)).

145. See Arizona Governing Committee v. Norris, 103 8. Ct. at 3501-02. From a liahility
standpoint, the authors believe that employers with plans not in compliance with Norris after
Auguat 1, 1983 will potentially be subject to damages. Depending on the circumstances, poten-
tial damages could be so significant that audit disclosure could be necessary.

146. Id. at 3510 (Powell, J., concurring in part & dissenting in part).

147. Id. at 3512 (O'Connor, J., concurring). See also id. at 8510 n.12 (Powell, J., concur-
ring in part & dissenting in part).

148. Id. at 3612 (O’Connor, J., concurring).

149, Id, at 3510 (Powell, J., concurring in part & dissenting in part) (emphasis added).
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E. Limitations of the Norris Decision

We believe that three additional areas of the Court’s decision merit fur-
ther scrutiny: (1) contracts offered outside the employment relationship, (2)
employers that fall outside the Title VII definition,’* and (3) the type of
employer participation required to bring a benefit plan within the “term,
condition or privilege” of employment.

It is critical to note that Norris’ reach is limited by the scope of Title
VII's applicability. In relevant part, application is limited to employers with
fifteen or more employees or “any agent” of such employer,'**

1. Non-Employment Contracts

It may be worthwhile to emphasize that any insurance or pension ar-
rangement entered into between a provider and a third party outside of the
employment context will not be affected by Norris.'®* As a result, (for exam-
ple), life insurance premiums and benefits related to such third-party con-
tracts will probably continue to be sex based. In addition, third-party annui-
ties probably will likewise provide for sex-differentiated benefits. The
authors helieve that the latter point merits reflection. We believe that the
availability of superior annuity benefits on the “open market” for males will
create a natural tension for employer operated retirement plans which allow
for both lump-sum distribution and for employer-arranged lifetime annui-
ties. Where the open market bemefit is superior for males, it is inevitable
that males with adequate financial counseling will elect the lump-sum distri-
butions when all other factors are equal (e.g., risk, investment, etc.). The net
result will be that such employer-sponsored group-rated annuities will gravi-
tate toward female-oriented benefits as the males exercise their lump-sum
distribution option in the marketplace.

2. Smaller Employers

In the Civil Rights Act of 1964, Congress exempted amaller employers
(with fewer than 15 employees) from the requirements of the Act.!™ As a
result, the Norris decision will not impact employers with fewer than 15
employees, 1%

Practitioners should, however, be aware of the fact that forty-five states
have adopted fair employment practices acts.*® Most such provisions paral-

160. 42 U.8.C. § 2000e(b) (1976). For the statutory definition, see supra note 6.

151. Id.

152. As the Manhart Court noted, Title VII “primarily govern[s] relations between -
ployees and their employers, not between employees and third parties.” Los Angeles Dept. of
Water & Rower v. Manhart, 435 U.S. at 718 n.33.

153. 42 U.8.C. § 2000e(b) (1978).

154. See supra text accompanying note 10,

165. See, eg., lowa CopE § 601A.6 (1983). See also Canrr. LaB. CopE §§ 1411-33 (West
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lel the sex-discrimination provisions of Title VIL*®® Further, although the
definition of “employer” in each jurisdiction’s act is similar to the Title VII
definition, the majority of the acts also cover employers with fewer than 15
employees. '

Although several jurisdictions exempt retirement, pension or other simi-
lar employee benefit plans from their act,’®® in many jurisdictions the ad-
ministrative agency that is responsible for enforcing the jurisdiction’s fair
employment practices act has adopted all, or a portion of, the Equal Em-
ployment Opportunity Commission’s (EEQC’s) sex discrimination guide-
lines.'®® Most of these jurisdictions have adopted a regulation similar or
identical to the EEOC’s sex discrimination guidelines, which state, “[i]t
shall be unlawful employment practice for an employer to have a pension or
retirement plan which establishes different optional or compulsory retire-
ment ages based on sex, or which differentiates in benefits on the basis of
sex. . . .1 This guideline is merely an administrative interpretation of Ti-
tle VIL.*** However, in light of the Norris decision, this guideline may take
oh added meaning. In sum, practitioners should be aware of the possible
ramifications which Norris may have on such statewide fair employment
practices.

8. Requisite Employer Participation

One issue raised, but left unresolved, by the Norris decision is the na-
ture of employer involvement that is required to make the related benefit a
“term, condition or privilege” of employment.'®® It is clear to the authors
that this issue will prompt extensive litigation.

Employer participation in providing any given benefit to employees
might range, for example, from offering a group health insurance policy with
the employer paying the entire premium (clearly Norris would apply to this
arrangement) to simply providing the master list of employees to a life in-

1980 & Supp. 1983); FLA. STaT. ANN. § 23.167 (West Supp. 1983); IuL. ANN. STAT. ch. 68 § 2-102
(Smith-Hurd Supp. 1983-84); Micu. Comp. Laws ANN. § 37.2202-11 (Supp. 1983).

166. See 42 U.S.C. § 2000e, 2000e-1 to -17 (1976 & Supp. I 1977, Supp. II 1978, Supp. III
1979, Supp. IV 1980, Supp. V 1981).

157. See, e.g., Iowa Conk § 601A.2(6) (1983). See also Car. Gov'r CopE § 12926(c) (West
1980); Fra. Stat. AnK. § 23.162(8) (West 1983 Supp.); ILL. ANN. Star. ch. 68 § 2-101(B)(b)
(Smith-Hurd Supp. 1983-84); Micx. Comp. Laws ANN. § 37.2201 (Supp. 1983).

158. A typical example of this statutory exception states, “It shall not be an unlawful
discriminatory practice for an employer to observe the conditions of a bona fide seniority sys-
tem or & bona fide employee benefit system such as retirement, pension or insurance plan which
is not a subterfuge to evade the purposes of this chapter. . . .” D.C, CobE AnN. § 1-2513(a)
(Supp. 1983).

159. 29 C.F.R. § 1604 (1982).

160. Id. '

161. 42 U.S.C. § 2000e (1976 & Supp. II 1978).

162. See Avizona Governing Committee v. Norris, 103 S, Ct. at 3499,
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surance salesman (it is questionable whether Norris would apply to this ar-
rangement). Although the Norris opinion does not provide a method for de-
termining whether the degree of employer participation in a given instance
will bring the provision of a benefit within the purview of Title VII and
Norris liability, it appears that the judgment will be made utilizing a case by
case, totality of the circumstances test.

With respect to plans connected to employment, the following factors
may be either individually or collectively relevant in determining Norris’ ap-
plication: (1) whether payroll deduction facilities are provided by the em-
ployer; (2) whether the employer contributes to the cost of the plan (i.e.
whether the plan has economic value to the employee); (3) whether the em-
ployer selects the insurer; (4) whether the employer makes literature about
the coverage available to the employees; (5) whether in its literature the
employer characterizes the coverage as a fringe benefit or other benefit of
employment; (6) whether the affected employee has terminated employ-
ment; and (7) whether the employees initiated the request for the provision
of the plan.

In brief, the application of the Norris holding to a particular benefit
may be contingent on a wide range of interrelated facts.

III. ArpricaTiON OF Norris T0 EMPLOYEE FRINGE BENEFITS

Having reviewed the scope and rationale of the Norris decision from a
legal perspective, we would like to explore how we believe Norris should be
applied prospectively to fringe benefit plans. We would first like to outline
some of the current fringe benefits being offered in the employment context,
noting those which may have discriminatory features in view of the Norris
decision.

We will then explore a range of possible options for complying with the
Norris decision and those options which are most likely to be used by those
responsible for the administration of fringe benefit plans.

A. Fringe Benefit Offerings

Through its tax policy, the Congress has encouraged private employers
to sponsor retirement plans for their employees. Most of these plans, which
must be qualified under section 401(a) of the Internal Revenue Code to be
eligible for the favorable tax treatment, offer a distribution in the form of an
annuity which is payable monthly for as long as the employee lives.** For
example, for non-governmental plans “qualified” under section 401, contri-
butions made in a given year by an employer are deductible from the em-
ployer’s income, but are not includible in the taxable income of the employ-

163. LR.C. § 401(a) (CCH July, 1983).
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ees until distributed as benefits.'¥

1. Defined Benefit Plans

a. General. In a defined benefit plan, the employer, through his plan
document, promises to pay a specified benefit to the employee at retirement.
This benefit at retirement is quite often based on the employee’s salary and
years of service. Although the employee cannot determine in advance the
precise amount of retirement income, he or she is certain of the formula
which will be used to determine the income.'*

Since the promise of these plans is the income at retirement, it is not
always necessary to have the employer’s contributions segregated into indi-
vidual accounts for each employee. The employer contribution is based on
an -actuarial valuation of how much money must be contributed over the
working years of all of the employees in the plan in order to fund their
promised benefits.'*® In determining the employer contribution necessary to
fund the promised benefits, the actuary'®’ takes into account the individual
characteristics of the employees, including sge, sex, salary, expected retire-
ment age, etc., in advising the employer what his contribution must be in
order to fund the promised benefits. Defined benefit plans provide for a
“normal” retirement age and for a form of annuity in which the promised
benefit will be paid, which is called the “normal form” of benefit.' If simi-
larly situated men and women would both take their incomes in the normal
form, they would receive equal benefits. - .

b. Optional Benefits. Defined benefit plans generally allow the em-
ployee to elect to begin receiving benefits at an age earlier or laier than the
normal retirement age and in a form of benefit that is different than the
normal form. Plans subject to ERISA'® are required to offer a joint-and-

164. Id. §§ 402, 404.

165. A plan might provide that the annual pension will equal three percent of the sum of
the employee’s total earnings, or a percentage of the employee’s final year’s earnings multiplied
by the number of years of employment. )

166. Ths ultimate cost of a defined henefit plan is uncertain. This uncertainty in the past
has been more acceptable to larger corporate employers. Smaller employers have iraditionally
turned to defined contribution plans- for closer cost control. Recently, larger employers have
congidered changing from defined benefit plans to defined contribution plans for pension cost
control. See, e.g., Pension Plans Get More Flexible, 2764 Bus, Wk, 82, 82, 87 (1982),

167. Internal Revenue Code section 6059 requires that an actuarial report prepared by an
enrolled actuary for the plan be filed in the first year of the plan and in every year thereafter.
LR.C. § 6059 (CCH July, 1983). An “envolled actuary” is defired by the Internal Revenue Code
as “a person who ia enrolled by the Joint Board for the Enrcliment of Actuaries established
under subtitle C of the Title III of the Employee Retirement Income Security Act of 1974.” Id.
§ 7701(aj(35).

168. For example, the normal form of benefit may be a lifetime annuity, but the plan may
offer other opticns, such as jcint-and-survivor annuities, annuities for fized periods of time and
lifetime annuities with guaranteed periods (such as five or ten years).

169. Employee Retirement Income Bacurity Act of 1974, Pub. L. 93-406, 88 Stat. 820
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survivor pension that will continue until the deaths of the employee and
spouse.’™ The benefit must be automatically paid on this basis in the ab-
sence of a contrary election by the employee.

If an optional benefit is elected because the employee has chosen a dif-
ferent retirement age or form of annuity, these defined benefit plans provide
for an adjustment in the amount of the retirement income. These adjust-
ments are usually made on an actuarially equivalent basis.?”* The objective
is to make the cost of the optional benefit approximately equal to the cost of
the normal-form benefit at the normal retirement age. The actuarially
equivalent adjustment is customarily based on the sex of the employee.
Since women generally live longer than men, the adjustment to an optional
form usually results in a lower optional-form benefit for women than for
similarly situated men.

If one of the optional benefits is a lump-sum cash option, it is also cus-
tomarily based on the sex of the employee. When this option is elected,
women receive a larger amount of Jump-sum cash than men receive, due to
their greater longevity.

¢. Forms of Funding. Defined benefit plans may be funded in a variety
of investment vehicles. They may be funded through a trust that invests in
different investment alternatives,'”* through a group annuity contract with
an insurance company, through life insurance policies issued by an insur-
ance company, or through some combination of these.)™ As we will discuss
later, the probable impact of Norris will depend upon the type of funding
vehicle utilized.'™

2. Defined Contribution Plans
a. General, Defined contribution plans'™ specify in the plan document

(1674) (codified as amended at 5 U.S.C. §§ 5108-09; 18 US.C, §§ 664, 1027, 1964; LR.C. 38 37,
48, 504, 58, 62, 72, 101, 122, 219-20, 275, 401-15, 501 note, 508, 801, 806, 871, 877, 901, 1304,
1348, 1879, 2083, 3401, 4971-75, 6033, 6047, 6051, 6057-58, 6103-04, 6161, 6201, 6204, 6211-14,
6344, 6501, 6503, 6511-12, 8601, 6652-63, 6659, 6676-77, 6679, 6682, 6688, 6690, 6692-93, 6861-
62, 7422, 7451, 7459, 7476, 7482, 7701, 7802; 20 U.S.C. §§ 441, 1001-03, 1021-31, 1061-61, 1081-
86, 1101-14, 1131-44, 1201-04, 1221-22, 1231-32, 1241-42, 1301-09, 1321-23, 1341-48, 1861-68,
1381; 31 U.8.C. §§ 846, 1037; 42 U.S.C. § 1320b-1 (1976 & Supp. I 1977, Supp. II 1978, Supp. III
1979, Supp. IV 1980, Supp. V 1981)).

170. See LR.C. § 401 (a){11) (CCH July, 1983).

171, Id.

172, “Actuarially equivalent’” means that the optional bensfit has the same actuarial pre-
sent value as the benefit based on the normal form. The actuarial present value is based on the
age and sex of the participants, and of the beneficiary if a death benefit is involved.

173. For example, direct investment in common stocks, bank certificates of deposit, other
fixed income securities, mutual funds, group annuity contracts, ete.

174. See 29 U.B.C. §§ 1081-88 (1976 & Supp. IV 1980).

175, See infra text accompanying notes 179-85.

178. Defined contribution plans could be money purchase plans, profit sharing plans,
thrift or savings plans, etc.
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the amount of the contribution to be made by the employer, rather than the
level of benefits to ba provided to the employee upon retirement. Since the
employer’s contribution for each individual employee is defined by the plan,
it is necessary to maintain accounts for each employee.'™ It is very rare for a
defined contribution plan to provide different contributions for similarly sit-
uated males and females.'™ At the time of retirement, a male and a female
with identical service records and salary histories, and whose accounts have
been invested in the same way, will have accumulated exactly the same
amount in their accounts.

b. Optional Benefits. These defined contribution plans often provide for
the payment of the accumulated account to the employee in a lump sum.
They generally also provide for other forms of payment such as lifetime an-
nuities or annuities for a fixed period. These annuities are provided through
the purchase, by the trustee or employer, of an annuity from an insurance
company. Since insurance companies use sex-distinct mortality tables, the
lifetime annuities provide smaller periodic payments to women than to men
for the same accumulated amount.

B. Areas of Greatest Impact

In a technical sense, the Norris decision only applies to deferred com-
pensation plans of the type operated by the State of Arizona, i.e. salary re-
duction deferred compensation plans,'” It would not be prudent, however,
for a plan sponsor to only apply the principles enunciated in Norris to such
salary reduction deferred compensation plans. The Norris decision clearly
states that “classification of employees on the basis of sex is no more per-
missible at the pay-out stage of a retirement plan than at the pay-in
stage.”'80

1. Defined Benefit Plans

As was noted earlier in this article, defined benefit plans generally oper-
ate on a unisex basis so long as the normal form of benefit is paid to partici-
pants.’® However, if the plan offers optional forms of benefit, optional re-
tirement ages or, in some plans funded on an individually allocated basis,
ancillary benefits such as life insurance benefits, then these optional benefits
will be affected by Norris. For example, assume that a defined benefit plan
allows retirement to occur snytime betwesn fifty-five and seventy, with a

177. LR.C. § 414(i) (CCH July, 1983).

178. Retirement plane may or may not be contributory and provide for employee contri-
butions in addition tc those of the employer. These employee contributions sre generally the
same for similarly situsted males and females, unlike the plan in Manhart.

-179. Arizona Governing Committee v. Norris, 103 S. Ct. at 3493.

180. Id. at 3497 (emphasis added).

181. See supra text accompanying notes 165-68,
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normal retirement age of sixty-five, has a straight life annuity as the normal
form of benefit and provides an option to receive a lump sum cash distribu-
tion. Both of these optional benefits (early retirement and the Jump-sum
benefit option) consider the sex of the participant in determining the
amount of the distribution under the optional benefit. As a result of Norris,
such a plan will have to equalize, or remove entirely from the plan, the fac-
tors used to adjust from age sixty-five to the age benefits actually com-
mence, and the factors used to determine the amount of optional lump-sum
cash. Norris requires this equalization for benefits accrued after August 1,
1983."" However, the plan sponsor must decide whether to keep the pre-
Norris benefit accruals separate from the post-Norris aceruals or to simply
apply the principles in Norris to all benefits accrued to date. The splitting
up of the accrued benefits before and after August 1, 1983 may be unneces-
sarily complex.

2. Defined Contribution Plans

Defined contribution plans are also greatly impacted. As was mentioned
before, nearly all defined contribution plans offer optional forms of lifetime
annuity income at retirement.'®® The lifetime annuities available from insur-
ance companies have recognized the different life expectancies of males and
females, and thus provided lower lifetime incomes for females.’** The plan
sponsor must either remove these sex-distinct lifetime annuity options or
find a way to equalize the benefits available from these optional benefits.

3. Life Insurance

Some defined contribution plans also offer the option of using a portion
of the employer contribution to buy life insurance.!** The employee who
uses a portion of his employer contribution in this way will have a pre-re-
tirement death benefit of the face amount of the policy and is often entitled
to receive some or all of the cash value of the policy in the event of his
termination of employment or retirement. Such policies’ premiums and/or
cash values generally reflect the sex of the insured. The result may be differ-
ent amounts of death benefit and/or different cash values for similarly situ-
ated males and females. For benefits derived from contributions made after
August 1, 1983, the face amounts and cash values must be equalized.

182, Arizona Governing Committee v. Norris, 103 8. Ct. at 3509-10 (Powell, J., concurring
in part & dissenting in in part).

188. See supra text accompanying note 171.

184, Based on current annuity rates, males receive approximately eight percent more an-
nuity income on a straight life basis than do females,

185. Under current IRS regulstion, up to 50% of an emplover’s contribution could be
used to purchase life insurance. See Rev. Rul. 57-213, 1957-1 LR.B. 157.
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C. Possible (and Likely) Solutions
1. Defined Benefit Plans

As we have implied before, the Norris decision will have little effect
upon defined benefit plans so far as the normal form pension benefit is con-
cerned.’® The normal form already pays equal annuity incomes to similarly
situated males and females. However, we construe Norris to require equall
zation of all optional benefits to avoid conflict with Title VIL.!**

Plan sponsors would have three solutions to the problem: (1) eliminate
these optional forms of benefits, (2) adopt a “unisex” approach, or (3) equal-
ize these optional benefits through the use of the more liberal optional
factor.

Under the so-called “unisex” approach, these optional henefits would be
equalized through an analysis of the sex composition of the group, and then
establishing the optional factors based on the group’s characteristics. There
are several ways to implement the “unisex” approach. First, the employer
could use factors based on the sex make-up of the employer group.l®® If an
employer’s work group was made up of sixty percent females, the employer
would use the unisex factors that reflect a sixty percent female/forty percent
male population. This percentage in the employee population, however,
could change over time, and would require adjustments in the future. Sec-
ond, the employer could use general population characteristics. For the ma-
jority of the working age population, slightly more than fifty percent are
female. For ease in calculation, a fifty-fifty weighting between the male and
female factors could be used. This should require little or no adjustment in
the future. Lastly, the employer could base its factor on the actual male/
female percentage that elect each option. For example, assume that an anal-
ysis of those electing a lump-sum annuity option shows that eighty percent
of those electing the option are male. The lump sum benefit option could be
based on an eighty percent male/twenty percent female factor. This would
probably require periodic adjustments in the future.

It should be noted that the unisex factor approach would be required
for accruals after August 1, 1983. However, splitting the accruals into pre-
and post-August 1, 1983 accruals and using different factors for each may be
unnecessarily complicated in view of the employer’s cost.

If the employer chooses to equalize the optional benefits through the
use of the more liberal option factor, he would use the factors which would

186. See supra text accompanying notes 165-68.

187. Note that Norris does not prohibit an insurance company from using sex-distinct
factors when setting defined benefit annuity incomes, nor does it prevent the actuary from
doing the actuarial valuation on a a sex-distinct basis. See Arizona Governing Committee v.
Norrig, 103 S. Ct. at 3511 (0’Conneor, J., concurring).

188. Justice 0’Connor mentioned this method in her concurring opinion. Id. at 3512-13
nd.
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develop the highest benefit. For the early retirement and optional benefit
forms, the female optional factors would be used. This would result in in-
creased benefit amounts for males and the same benefit amounts for fe-
males. As with the unisex option, this approach could either be used for all
accruals or only for those accruals occurring after August 1, 1983. This ap-
proach would result in greatly increased employer costs, but is not required
by the Norris decision.®®

The elimination of optional benefits would mean that much of the flex-
ibility of the employer’s retirement program would be lost. Also, the em-
ployer would not be able to provide a lifetime annuity for his employees,
except as the normal form of annuity. It is not likely, therefore, that defined
benefit sponsors will remove the early retirement and/or optional benefit
forms from their benefit plans. Thus, the most likely solutions for defined
benefit plans will be to either use blended'™ unisex factors or to use the
most liberal factors. The decision as to which of these solutions will be
adopted may depend on cost considerations for an employer. Using a
blended set of unisex factors would keep the employer cost approximately
level, while the use of the most liberal factors would increase the employer’s
cost.™ The number of plan participants will also influence the decision of
which solution will be selected. Larger plans will be more likely to use the
blended unisex approach than smaller plans.**

2. Defined Contribution Plans

a. Annuity Benefits. Defined contribution plans that offer both lifetime
annuities and lump-sum cash options have the three options similar to those
enumerated above for defined benefit plans, for equalizing benefits.#* First,
the employer could eliminate the lifetime annuity option'™ and allow em-
ployees to take lump-sum cash. The employee could then purchase individ-
ual annuities in the marketplace. This would be an acceptable option, as it

189. See id. at 3512. See also id. at 3504-05 n.1 {Powell, J., concurring in part & dissent-
ing in part). ‘

180. The blended rate could be determined using any of the methods mentioned previ-
ously. See supra pp. 938-39.

191. Note, however, that even the use of blended rates may result in employer cost in-
creases, For example, assume a 50-50 male-female split in a plan which allows a lump sum cash
option. Under the blended approach, lomp sum cash options could be set halfway between male
and female factors. Because of the anti-selection inherent with the lump sum option, it would
be poseible for males to take a lump-sum cash option and utilize a rollover IRA option to buy
an annuity cn a sex-distinct basis which would be greater than that available through the plan.
Females could not be expected to utilize the lump sum option, as they would receive a greater
benefit by choosing the plan’s annuity option. The result would be an increase in the em-
ployer’s cost. -

192. See supra note 168,

193, See supra pp. 938-39.

194. But see supra p. 939.
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would fall under the Manhart open-market exception.'®® Second, the em-
ployer could equalize annuity incomes for similarly situated males and fe-
males through the use of a blended unisex rate based on the group’s charac-
teristics, general population characteristics or actual usage characteristics.'*®
Lastly, the employer could equalize annuity incomes through the use of the
most conservative annuity purchase rates, i.e. the female-based annuity
purchase rates.®” The use of the most conservative rates may be necessary
to avoid anti-selection by those choosing annuities.*®®

Although the State of Arizona has eliminated lifetime annuity options
from its plan as a means for complying with the Norris decision,'® we do
not believe that large numbers of employers will adopt this solution. The
second or third options will be the more likely solutions.

Trying to price unisex annuity purchase rates presents a difficult prob-
lem for insurance companies. To determine the blended unisex rate, the ac-
tuary must make an estimate of the proportions of males and females who
will elect to take the annuity. This will be difficult to predict so long as
other plan options (i.e., lump sum cash) allow the male employees to seek
male-based purchase rates in the marketplace. It is impossible to predict at
this time what the response of insurance companies will be. Some insurers
may withdraw from this market altogether. Other companies may seek to
provide annuities initially on a conservative basis with a “truing-up™® of
annuity incomes based on the actual sex-composition of the group.

b. Life Insurance Benefits. The Internal Revenue Service allows an em-
ployee to use up to fifty percent of his account to purchase optional life
insurance.®! To accomplish this, the employer will apply the designated
portion of his contribution to buy insurance. Although the amount used to
buy life insurance may be the same for a similarly situated male and female,
the face amount of insurance and/or the cash value will be different. We
believe that this result is in violation of Norris. The employer will be re-
quired to equalize benefits from contributions made after August 1, 1983.
This will mean that they will have to either eliminate the life insurance ben-
efits altogether or find an insurance company that is marketing individual
insurance with unisex premium rates and cash values.

¢. Section 412(i) Plans. Section 412(i) plans are individually allocated
products for funding defined benefit plans with characteristics defined by
the Internal Revenue Code.*®® These products are considered fully insured

195. Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. at 713 n.33.

198. See supra p. 938.

197. See supra pp. 938-39.

198. See infra p. 940.

199, Arizona Governing Committee v. Norris, 103 S. Ct. at 3506 (Powell, J., concurring in
part & dissenting in part). _

200. ILe., later adjustment of the benefit amount to reflect actual experience.

201. See Rev. Rul. 57-213, 1957-1 LR.B. 157.

202. LR.C. § 412(i).
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and are thus exempt from the ERISA funding standards.® If the product
provides for pre-retirement death benefits, (such as retirement income poli-
cies), there is substantial conflict with Norris, since these products often
have sex-distinct premiums, cash values and dividends.

It will be difficult to find solutions that will bring these plans into com-
pliance with Norris. The Internal Revenue Code requires a level premjum?*
to qualify for the funding standard account exclusion.?®® If these policies
adjust the premium in order to comply with Norris, the level premium re-
quirement** will not be met and the exclusion from the minimum funding
requirement®™” may be lost. If the policies are put on paid-up**®* and new
unisex policies are issued, a similar result might occur.®® Assuming there is
no relief granted by the IRS for plans adopting such solutions in order to
comply with Norris, these plans may need to be funded in some other way.

D. Application of Norris to Other Fringe Benefits

The broad application of the Norris reasoning would seem to prohibit
any employer-offered fringe benefit which provided a sex-based distinction
in the benefit structure.?'®* Many types of benefits will be impacted. Norris
clearly applies to individual policy pension plans. These products are
modeled after individual life insurance products. They charge different pre-
mjums for males and females and/or develop different cash values. The life
insurance amounts and the cash values will have to be equalized for contri-
butions after August 1, 1983 in order to comply with Norris. This may re-
quire a major revamping of this type of product.

Group life and health benefits will also be impacted by the Norris deci-
sion. Generally the sex mix of a group will affect the overall price, but rates
are quoted on a sex-neutral basis. Benefits are not generally different by sex,

203. Id. § 412(h)(2).

204. Id,

205. Id. § 412(i)(2).

206. See id. § 412(h)(2).

207. See id. § 412

208. “Putting a policy on paid-up” refers to terminating the payment of the premiums
and applying the cash value of the policy to buy a deferred annuity on a sex-distinct basis
according to the rates guaranteed in the policy.

209. Since the premium rates for the new policy would be based on mortality assump-
tions, the rates will not be the same as. before; thus, the premiums will not be level pre and
post-Norris.

210. When Norris is read together with the Newport News Shipbuilding cass, this con-
clusion is bolstered. Newport News Shipbuilding and Dry Dock Cempany v, EEQC, 103 8. Ct.
2622 (1983). In that case, the Court held that an employer’s health insurance plan violated
Title VII because it provided more exiensive hospital banefits for pregnancy-related conditions
to female employees than to wives of male employees. Id. at 2623, 2631-32. The Court stated,
however, that Title VII does not protect the employees’ wives, but that the discrimination
against female apouses constituted discrimination against the male spouses when it occurs in
the context of the provision of fringe benefits. Id. at 2631.
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but by salary level or job classification.

Norris will also apply to employees’ conversion rights to health benefits.
The conversion right to a group health contract is required by a majority of
state insurance laws.®' They provide a terminating employee the right to
purchase an individual health policy without evidence of insurability.®* The
premium for an individual conversion policy is often based on the sex of the
terminating employee. Because the conversion occurs after the termination
of employment, there is a technical argument that Title VII not apply. How-
ever, it may be prudent for an employer to consider altering its health insur-
ance to ensure that this conversion right is offered on a sex-neutral basis.

It appears that unfunded deferred compensation plans could also be af-
fected by the Norris decision, since these plans are sometimes funded
through life insurance or annuity contracts. However, because the employee
has no free-standing rights to the contract, Norris should not apply to these
arrangements.

We believe that Internal Revenue Code section 79 and section 162
plans®*® will be subject to Title VII, and hence to the Norris conclusion. In
addition, Norris will also apply to individual disability income policies soid
to employer groups, group auto insurance, cafeteria plans, and split-dollar
life insurance plans, Employer payroll deduction plans for individual life in-
surance will also need to be brought into compliance with the Norris deci-
sion. These plans may or may not involve a sex-differential in their rates,
but due to the employer sponsorship, such plans will be affected by Norris.

" In addition, section 415 limits will be affected by Norris.?** The Tax
Equity and Fiscal Responsibility Act of 1982 (TEFRA) amended the Inter-
nal Revenue Code to require adjustment of the maximum benefit limits for
retirement ages other than sixty-two to sixty-five and for normal forms
other than straight life.**®* We believe that Norris will require such adjust-
ments to be established on a unisex basis. The IRS has not yet issued regu-
lations in this area. '

IV. OrHEr CONSIDERATIONS: LEGISLATIVE SOLUTIONS

Justice O’Connor’s concurring opinion emphasizes the judicially limited
nature of the Norris decision: “our decision must ignore {and our holding
has no necessary effect on) the larger issue of whether considerations of sex
should be barred from all insurance plans, . . . an issue that congress is
currently debating.”*® Congress has and is currently considering legislation

211. See supra note 21.

212, See id.

213. LR.C. §§ 79, 162 (CCH July, 1983).

214, Id. § 416.

216. Id.

216. Arizons Governing Committee v, Norris, 103 8. Ct. at 3511 (Q'Commor, J.,
concurring).
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which would prohibit sex-differentiation in both contributions (premiums)
and benefits.*'” Speculation that the Norris decision will both enhance and
diminish the likelihood of the passage of the legislation immediately fol-
lowed the decision.?*®

In view of the facts that compliance with Norris can be accomplished,
for example, by dropping the lifetime annuity option under a defined contri-
bution plan,**® and that purchase on the open market of such an option will
continue to produce sex-distinct benefits,?* the authors believe that Norris
may provide both leverage and a possible rallying point for the legislation’s
proponents.

V. Concrusion

Norris has answered many of the questions that arose following the
Manhart ruling. In fashioning the answer, however, the Norris decision will
ultimately affect every employer fringe benefit program.

In this article, we have attempted to establish the reasoning of the
Court, and to predict, to the extent possible, the effect that this decision will
have on many employer provided benefits. Nonetheless, it will be many
years before we will know with certainty the full impact of the Norris
decision.

217. See S. 372, 98th Cong., Ist Sess. (1983); H.R. 100, 98th Cong., 1st Sess. (1983).

218. See, e.g., Justices' Ruling Awards Women Equel Pensions, Wall St. 4., July 7, 1983,
at 18, col.2; Employers Seen Facing Costly Changes in Wake of Retirement-Benefit Decision,
July 7, 1983, at 2, col. 3.

219. See supra p. 939.

220. Note that Title VII, and hence, Norris, “covers only discrimination in employment,
and thus simply does not reach these other situations.” Arizona Governing Committee v. Nor-
ris, 103 8. Ct. at 3511 (O’Connor, J., concurring).






