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PrOLOGUE

The exclusionary rule prohibits the introduction of illegally obtained
evidence in federal and state trials. This author contends, however, that Su-
preme Court imposition of the rule lacks legitimacy. The task of overseeing
and remedying Bill of Rights violations ultimately is a legislative one, and
no legal obstacle exists today to prevent the rule’s legislative repeal or
modification.

Those who suggest that the exclusionary rule is a personal, constitu-
tional right, adopt one or more unsupportable premises. They either define
Bill of Rights provisions in a fashion that cannot be attributable to the
Framers, substitute their judgment of good public policy measures for those
put forth by the Framers and or contemporary legislators, or claim for the
Supreme Court a judicial power inconsistent with the views of the Framers
and contrary to our legal traditions.

By invoking the exclusionary rule, the Supreme Court indulges in the
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same practices as did its laissez-faire predecessors: the substitution of judi-
cial for legislative judgment under the rubric of constitutional interpreta-
tion. In doing so, the Court not only embarrasses legal scholars, but, more
importantly, denies the people of the United States their most precious
right, that of self-government.

This analysis is divided into four parts. Part I offers an introduction to
both the scope and limits of this article. Part II provides background on the
exclusionary rule’s development and rationale, and also reviews the two
chronologically distinguishable phases of the debate. Part III offers a cri-
tique of those arguing that the rule is constitutionally mandated, and Part
IV is reserved for conclusions.

I. INTRODUCTION

Analysis of almost any area of recent Supreme Court decisions forces a
scholar to acknowledge judicial usurpation of legislative powers. Selection of
the exclusionary rule for study, therefore, is arbitrary in the sense that al-
most any other area would have served equally well.! The selection is princi-
pled, however, because the exclusionary rule has plainly provided the linch-
pin upon which rests the Supreme Court’s current role in the administration
of criminal justice.

Before exploring in more systematic and formal fashion the relationship
between the exclusionary rule and the contemporary role of the Supreme
Court, it is necessary to aquaint the reader with the breadth of the debate
by constructing an imaginary dialogue between an exclusionary rule propo-
nent (P) and myself (G). It would proceed as follows:

P: The perscnal right to exclusion is mandated by the Constitution.
The Supreme Court did not put it there — the Framers did.

G: Where, specifically?

P: Actually, it's attached to violations of all criminal defendant rights,
but in a sense it is specifically in the fourth amendment.

G: How do we know that? I mean, where? The Bill of Rights initially
applied only against the Federal Government, and not to the states,
until 1961.? Even in federal courts no exclusionary rule as such ex-
isted until 1914.* In both instances, exclusion under common law
was not required.

P. Look, we are talking about personal rights, not ancient history. Ex-
clugion is a personal right — a right specified in the Bill of Rights,

1. In the words of Professor Perry: “[M]ost political practices banned by the Supreme
Court in human rights cases, including freedom of expression and equal protection cases, can-
not plausibly be characterized as simply modern analogues of past, constitutionally banned
practices.” Perry, Interpretivism, Freedom of Expression, and Equal Protection, 42 Oxio St.
L.J. 261, 301 (1981) (emphasis in criginal). See also Gangi, Judicial Expansionism: An Evalug-
tion of the Ongoing Debate, 8 Omioc N.U.L. REv. 1, 56 n.447 (1981).

2. Mapp v. Ohio, 367 U.S. 643 (1961).

3. Weeks v. United States, 232 U.S. 383 (1914).
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which the Framers intended to assure a free and open society.
Okay, I don't want to antagonize you, so for the sake of argument let
us put the history aside. Still, I cannot see a right to exclusion in the
fourth amendment. Help me see it.

Look closer.

I &till cannot see it.

Look closer, — you need it.

I need it?

To protect personal rights. If you did not have the exclusionary
right, then the other rights would be meaningless. There would be no
effective remedy for their breach. The whole integrity of the Consti-
tution would diseolve into nothingness.

But I thought you said the personal right was already there? Is not a
determination of need separate from the question of being there?
No, not really. Besides, it is there, Recognizing its need merely helps
you to see it.

But I cannot see it! If the Framers put it there, surely I should be
able to see it, and history demonstrates . . . .

History- again! You cannot see it because you really do not realize
how much you need it.

You have lost me. If I need it, why not allow myself and my fellow
citizens to decide if we need it, and how much we need it?

That is silly. A constitution is precisely about giving up what citizens
may at any one moment decide they need. The Bill of Rights is
about just that — rights against the people — individual rights that
cannot be tampered with when the people get second thoughts.

In fact, I am glad vou raised that point, because that is precisely
what we are talking about: the rights of criminal defendants in the
Bill of Rights, and our Constitutional promise to stand by those
rights when the going gets tough. People like you cannot be trusted
because you get too uptight about crime. In other words, since you
fear crime so much, you might be tempted to lose sight of, and not
appreciate the personal rights the Constitution gave individuals.
There you go again. You talk about the right in the Constitution,
but you don’t answer my question. Where in the Constitution is the
right to exclusion?

Look, you can lead a horse to water, but — sorry, I'm getting frus-
trated myself. Lot us take a different tack. You agree that the Court
has the power of judicial review, don’t you?

Sure.

Ahal Then the Court, in order to protect the right you do not see or
evidently don’t appreciate fully, will do it for you. That is precisely
the role of the Court — to make Constitutional guarantees meaning-
ful in today’s society: to protect the integrity of those rights.

But as I understand and accept judicial review, the Court is equally
bound by the text, and since you do not seem to be able to locate the
right you claim in the text, how does the power of judicial review
give the Court the power to write it in?

Egads, man! Where have you been for the past 25 years? Look, I do

37
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not mean to get so hot, but what if Congress attempted to establish
a national church? To protect the integrity of the Constitution, the
Court would be bound to atrike down such an atterpted violation of
the First Amendment.

&: Of course! The Framers clearly intended to prohibit such an cccur-
rence. But I do not see how that helps your case — unless of course
you are claiming that the Framers also intended to exclude even reli-
able evidence? If that is your contention, well then I certainly could
see the right you claim, and the necessity to enforce it. I would be
most eager to hear any evidence you have!

P: You miss my point. We are not simply talking about what the Fram-

ers believed then, or what rights meant 200 years ago. We are talking

about today and what we have learned about the importance of indi-
vidual rights against the frequent attempts of representative bodies
to dilute the rights intended by the Framers to be inviolable. That is
what judicial review is all about. The Court must decide what rights
mean, and how to make these rights meaningful in contemporary cir-
cumstances. This is the Court’s function and has always been.

Look, take coerced confessions, for example. Some of these con-
fessions were unquestionably reliable. Under common law they
should have been admissible. Still, the Court excluded them, not on
the standards prevalent in 1787, but on moral standards as we
learned to appreciate them in the context of police abuses. Indeed,
the Court eventually adapted the fifth amendment prohibition
against self-incrimination to police interrogation. How can judges
admit confessions obtained by force or violence? We have grown
more sensitive to the subtle aspects of police coercion. The Court
could not jeopardize the integrity of the Constitutional demands by
evaluating them on standards more than a hundred years old! Pro-
gress has been made.

You know, I wanted to talk about the coerced confession rule . . .

Stick to the subject . . . exclusion.

Well, all right, let us put confessions aside. Your approach, though

. . is exactly what the Supreme Court did when it constitutional-
ized certain economic rights during the laissez-faire period. They
also believed progress was being made, and confused their personal
and institutional integrity with what the Framers had intended.

P: This discussion is getting ridiculous. There is an enormous difference
between the two situations. The issue of exclusion today has nothing
to do with what the Court did during the laissez-faire years. There, I
agree, the Court usurped legitimate legislative choices on public pol-
icy matters. They constitutionalized alleged economic rights — their
personal beliefs — that were never in the Constitution. Today, how-
ever, the Court is merely fleshing out, and adapting to current cir-
cumstances, rights that were clearly put in the Bill of Rights by the
Framers. '

G: Clearly? Where? How do we know?

eve

In the most contemporary phase of the debate, exclusionary proponents
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press three arguments: there exists a personal constitutional right to exclu-
sion of illegally obtained evidence; admission of such evidence jeopardizes
the personal integrity of judges, as well as taints the judiciary institution-
ally; exclusion of such evidence serves a function analogous to judicial re-
view, assuring fidelity to constitutional provisions.*

In analyzing the subject matter illustrated above, this article will not
present a case-by-case chronology or analysis. First, while it is theoretically
convenient to speak in terms of an exclusionary rule, there in fact exists no
single rule but instead a number of interrelated legal doctrines: e.g., proba-
ble cause to search and arrest. Second, the case law is so filled with inconsis-
tencies that if a case-by-case analysis is ever attempted, it is best left for
another time or other scholars. Third, this article addresses the issue of le-
gitimacy: the right of the judiciary to impose the exclusionary rule, rather
than the pros or cons of exclusionary policies.®

II. TeE ExcLusioNarY RULE
A. Background
1. The Common Law: Evidence Admissibility

It is unjust to convict and imprison the innocent. A means, therefore,
must be selected wherein guilt or innocence of criminal offenses is estab-
lished. Under English common law, the jury trial developed, “the basic pur-
pose [of which was] the determination of truth.”®

The outcome of a trial, however, must be less arbitrary than the flipping
of a coin.” Under English common law, the presentation of evidence beyond
reasonable doubt would convict or lead to the release of the accused. The
principle governing evidence admissibility was its probable truth, whether or
not it was reliable.® Reliable evidence increased the prospects of justice, thus

4. See infra notes 283-318 and accompanying text.

5. See, e.g., Coe, The ALI Substantiality Test: A Flexible Approach to the Exclusionary
Sanction, 10 Geo, L. J. 10 (1975). This matter will of course be further congidered, The thesis
of this article is that the Supreme Court, along with its laissez-faire economic policy predeces-
gors, continues to usurp legislative authority by making exciusionary rule public policy
decisions.

6. Frenkel, The Search for Truth — An Umpired View, 31 Annual Benjamin N. Cardozo
Lecture Delivered Before The Association Of The Bar Of The City Of New York 11, 13 (Dec.,
1974). In England, jury trials succeeded “trial by ordeal” which itself was an improvement over
preceding practices. See F. PoLLock & W. MarmLann, Tee HisTorY of EnciisH Law Berore
Tue Time or Ebwazn I, 653-61 (1968); H. Mvers, The HisTORY AND MEANING OF Tae Four-
TEENTH AMENDMENT 128-37 (1977).

7. B. Hook, CoMmMON SENSE AND THE FIFTH AMENDMENT 57 (1983).

8. “It is a migtaken notion, that facts which have been obtained from prisoners, . . is to
be rejected from regard to public faith. . . . Confessions are received in evidencs, or rejected as
inadmissible, under a consideration whether they are or not intitled to credit.” King v. Jane
Warickshall, 1 Leach 263, 263-64, 168 Eng. Rep., Crown Cases 234 (1783).
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giving greater assurance that conviction of the innocent would be less likely.
After all, how could truth contribute to the conviction of an innocent
accused?

The method of evidence acquisition, it followed logically, was irrelevant
except when the methods used to obtain the evidence affected reliability. In
Professor Wigmore’s well known phraseology, “an illegality in the mode of
obtaining evidence cannot exclude it, but must be redressed or punished, or
resisted by appropriate proceedings otherwise taken.” Coerced confessions,
for example, could be excluded from trials since under certain circumstances
even innocent persons might confess falsely. Still, under various state prac-
tices, even coerced confessions, in part or whole, could be introduced at trial
if their truth could be established.!® Reliable evidence was regularly admit-
ted, and if acquired through illegal means, such illegality was punished, if at
all, separately by civil or criminal trial, or through administrative discipline
of the offending officer."! \

The American common law approach to evidence admissibility, often
bolstered by state statutes, apparently did not change after ratification of
the Constitution and the Bill of Rights until the exclusionary rule wag im-

9. See generally H. Wicnmore, EVIDENCE, § 2264, at 369 (1940).

10, Id. § 822, at 246, §§ 856-359, at 337-42. The “basic purpose” of the common law rule
was “to test the trustworthiness of a confession.” A. BriseL, CoNTROL OVER ILLEGAL ENFORCE-
MENT OF Tae CriMINAL Law 47 (1955). The apparent object was to protect an innocent man
from being convicted upon false evidence. See Schaefer, Federalism and State Criminal Proce-
dures, 70 Harv. L. Rev. 1, 12 (1956). The trustworthy ruie made an essential set of
assumptions:

If two persons with the same physical and mental characteristics, one guilty and
one innocent of the crime with which he is charged, are subjected to the same pres-
sures, the guilty one will confess sooner than the innocent person. This is because the
innocent person will have the strength that innocence gives and . . . will not be sub-
jected to the pressures of lying and trying to cover up the irreconcilable contradic-
tions that will develop in his story. To deny this would be to deny that truth and
innocence are greater sources of strength than falsehood and guilt.
Ritz, Twenty-five Years of State Criminal Confessions Cases in the Supreme Court, 19 Wasn.
& Lz L. Rev. 35, 41 (1962).

For a detailed examination of common law confession history, see H. WicMorE, EVIDENCE,
§§ 817-820, at 232-38 (1940); Gangi, The Court And Confessions: Justice At The Expense of
Truth (1971) (Ph.D. Thesis, Notre Dame) [hereinafter cited as Confessions]; W. Gangi, The
English Common Law of Confessions and Early Cases Decided by the United States Supreme
Court, 206 Juprcature, INFoRMATION REPORT SERIES 1, 1-7 (Sept., 1973).

11. As detailed subsequently, the availability of such remedies for deterring illegal police
conduct came to be considered insufficient or ineffective. See infra notes 34-38 and accompany-
ing text. See also H. WIGMORE, supra note 9, §§ 826, 2251, 2183-2184b.

Professor McCormick challenged Wigmore’s attempt to keep the policy purposes of the
privilege and common law confession rule distinct. See generaily C. McConrmick, Hanprook ON
Tue Law Or Evipence 8§ 155-157 (1954) [hereinafter cited as Handbook]; McCormick, Some
Problems and Developments in the Admissibility of Confessions, 24 Tex. L. Rev. 239, 250
(1946) [hereinafter cited as Problems]; McCormick, The Scope of Privilege in the Law of Evi-
dence, 16 Tex. L. REv. 447, 450-57 (1938) [hereinafter cited as Scope].
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posed on lower federal courts in 1914, and on state courts in 1961.'* Up
until this time, relevant Bill of Rights provisions had no impact on state
common law or statutory evidence admissibility policies. First, of course, the
federal Bill of Rights had not applied against the states.”* The Bill of Rights
had been proposed, lest one forget, by opponents of the Constitution. They
feared federal power, and so it was proposed to provide additional assurance
that even the limited powers granted would be exercised within the context
of familiar procedures.*s

Second, common law procedures had already existed for some time in
many of the states. The Bill of Rights, in other words, was modeled on ex-
isting state granted rights, not vice versa. The antifederalists particularly
sought to secure these already traditional liberties of Englishmen from the
newly created political authority of the federal government.'* Those oppos-
ing the Constitution did so “because it did not contain . . . those safeguards
which they have long been accustomed to have interposed between them
and the magistrate.”?

12. See Weeks v. United States, 232 U.S. 383 (1914).

13. See Mapp v. Ohio, 367 U.S. 643 (1961).

14. Barron v. Baltimore, 32 U.8. (7 Pet.) 243 (1838).

15. See generally R. Ler, A Lawvkr Looks At Thr ConstrruTion, 1, 17-25 (1981); F.
McDonaLp, E. Pruribus Unum 358-71 (1965). As noted by Professor Raoul Berger, “the Bill of
Rights issued out of state distrust of the power of general government.” Berger, The Ninth
Amendment, 66 CornezL L. Rev. 1, 16 (1980).

18. See Gangi, supra note 1, at 41-43. Cf. Wilkes, More on the New Federalism in Crimi-
nal Procedure, 63 Ky. L.J. 873, 880-81 {1975} (state court evasion of Burger Court decisions).

17. Berger, Ely's Theory of Judicial Review Reserving the Significance of the Political
Process, 42 Ouro St. L.J. 87, 124 (1981) [hereinafter cited as Ely's]. Such considerations lead to
a conflict over the status and origins of individual rights, a subject elsewhere considered. See
Gangi, supra note 1, at 89-43. The sources subsequently encountered, in the author’s opinion,
fail to introduce substantive arguments regarding the diversity of opinion by Berger's critics
over the origina of such rights, the existence of a double standard regarding economic and civil
rights, and the essential relationship between rights and progress. The reader, however, may
wish to consult the following sources. For those generally favoring the position that the Court is
merely enforcing rights, (though the sources are by no means consistent on whether these rights
are in the Constitution per se, are logical derivations, are values essential to it, or should be
essential to it, or have evolved) see Amsterdam, Perspectives on the Fourth Amendment, 58
MmN, L. Rev. 349, 367-68, 399-400 (1974); Benedict, To Secure These Rights: Rights, Democ-
raey, and Judicial Review in the Anglo-American Constitutional Heritage, 42 Omio St. L.J. 69,
84-5 (1981); Brest, The Misconceived Quest for the Original Understanding, 60 B.U.L. Rev.
204, 225-29, n.96 (1980); Chase, The Burger Court, The Individual, and the Criminal Process:
Directions and Misdirections, 52 N.Y.U. L. Rgv. b18, 666-69, 572-78, 584-97 (1977); Ely, The
Supreme Court, 1977 Term—Foreward: On Discovering Fundamental Values, 92 Harv. L.
Rev. 5, 7, 10, 14-15 (1978); Grano, Ely’s Theory of Judicial Review: Preserving the Significance
of the Political Process, 42 Onio St. L.J. 167, 178-79 (1981); Gray, Do We Have an Unwritten
Constitution?, 27 Stan. L. Rev. 703, 710-14 (1975); Perry, Non Interpretive Review in Human
Rights Cases: A Functional Justification, 56 N.Y.U. L. Rev. 278, 293-96 (1981) [hereinafter
cited as Non Interpretive]; Schrock & Welsh, Reconsidering the Conatitutional Common Law,
91 Harv. L. Rev. 1117, 1158-71 (1978); Tribe, The Puzzling Persistence of Process-Based Con-
stitutional Theories, 89 YALE L.J. 1063, 1065-72 (1980); White, Reflections on the Role of the
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Finally, Bill of Rights provisions did not interfere substantively with
either state or federal legislative power to define violations and formulate
remedies.'® During this period the people’s right to self-government was not
considered the same as the sum product of individual rights. In the modern
sense, there simply were no “rights” against the legislature.' Instead, the
people’s right to self-government preceded the specification of individual
rights. In other words, the former was the great right from which the latter
flowed.2® The liberties often alluded to in our colonial history were guaran-

Supreme Court: The Contemporary Debate and the ‘Lessons’ of History, 63 JUDICATURE 162,
169-70 (1979). ]

Opposition arguments, again not necessarily compatible with one another, may be found in
Berger, Soifer to the Rescue of History, 32 S.C. L. Rev. 427, 453-60 (1981); Bork, Neutral
Principles and Some First Amendment Problems, 47 Inp. L.J. 1, 8, 20-3 (1971); Dixon, The
“New® Substantive Due Process and the Democratic Ethie: A Prolegomenon, 1976 B.Y.U. L.
REv. 43, 57-64; Holland, American Liberals and Judicial Activism: Alexander Bickel's Appeal
from the New to the Old, 51 Inp, L.J. 1025, 1034-35 (1976); Kendall, John Locke Revisited, 2
THE INTERCOLLEGIATE REV. 217, 228-30 (1966); Kurland, Ruminations on the Quality of Equal-
ity, 1979 B.Y.U.L. Rev. §; McCloskey, Economic Due Process and the Supreme Court: An
Exhumation and Reburial, 1962 Sup. Cr. Rev. 34, 45-50; Perry, Interpretivism, Freedom of
Expression and Equal Protection, 42 Omio Sr. L.J. 266-67, 284-97 (1981); Sandalow, Judicial
Protection of Minorities, 756 Micu. L. Rev. 1162, 1164-63, 1174 (1977); Shattuck, The True
Meaning of the Term “Liberty” in These Clauses in the Federal end State Constitutions
which “Protects Life Liberty and Property”, 4 Harv. L. Rev. 3685, 375-76 (1891).

One circumstantial occurrence should be noted. In light of the Burger Court’s “retreat” in
criminal defendant cases, (see infra notes 104-11) some commentators generally associated with
applauding increased judicial power have since shifted allegiance to state rather than federal
courts. See Margolick, On Liberal Law in the Reagan Era, N.Y. Times, December 10, 1981 at
B5; Brennan, State Constitutions and the Protection of Individual Rights, 90 Harv. L. Rev.
489, 495-98 (1977).

18. See supro comment accompanying note 9 (Professor Beisel on the protection afforded
by common law). As Professors Kendall and Carey make abundantly clear, the representative
assembly emerged as the governmental agency entrusted with the responsibility to deliberate
“on the delicate topics touched upon, to pass laws in the sensitive areas from the standpoint of
freedom.” W. KENDALL & G. CareY, Basic SymeoLs Or THE AMERICAN PoLITIGAL TRADITION 55
(1970). On the ordinary level, the people engaged in self-government through electorally ac-
countable representatives—the legislature. On the extraordinary level, the people still governed
because of the contents of article V of the Constitution. Until the people chose to exercise that
right, however, they were bound by those limits found in the constitution to which they had
consented. See Gangi, supre note 1, at 66-87.

19. W. KenparL & G. CAREY, supra note 18, at 59-60. The one “ ‘indubitable inalienable,
and indefensible right’ * to emerge from the one hundred and fifty years preceding the Ameri-
can Revolutionary War was the right of the people to self-government. Id. at 67 (guoting the
Virginia Declaration of Rights (1775)). The “rights of ail individuals will be safest if first the
rights of the people are assured, and above all the right or rights of the people to govern them-
gelves. . . .” Id. at 66. Ii is the right of the people to modify and or abolish an existing system
of government that precedes all others. “These provisions . . . are clearly the core of article V
of our Constitution which gives the majority of the American people the right in question.” Id.
at 67.

20. W. KexpaLL & G. CAREY, supra note 18, at 52. Professors Kendall and Carey effec-
tively demonstrate that while “liberties” had been written down in Massachusetts for the first
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tees primarily against judicial and executive abuses.” “It was conceivable to
protect the common law liberties of the people against their rulers, but
hardly against the people themselves.”s

To summarize, there were certain liberties citizens insisted be written
down and abeolutely followed by executive and judicial personnel. But with
respect to rights “we might expect to be against legislative encroachment or
violation,” there were none that did not contain “escape clauses.”* Rights
against the legislature were considered unnecessary since the people them-
selves were represented in that legislature. Similarly, the granting of indi-
vidual rights, in the modern sense of the term, was considered imprudent.
History taught that in a free society a delicate balance existed between soci-
etal and individual needs, and the extent of such rights was heavily depen-
dent upon circumstances. No absolute statement of any right could be made
without jeopardizing the very ability of the people to govern themselves.
Should the society fail to preserve itself against its enemies, no individual
rights would exist. The right of the people to govern themselves was pre-
cisely the right for which the Revolution was fought sucessfully.** The Con-
stitution itself was a product of the people’s right to self-government, an
extraordinary statement of governing principles. On the ordinary level, legis-
lative representatives — accountable to the people through the regular elec-
tions demanded by the instrument — were to apply those extraordinary
principles to existing circumstances by balancing individual and societal

time in 1641, each contained exceptions and the potential for additional qualifications made by
the General Court, the representative assembly, Id. at 52-53.

21. Id. at 52. See also Ely’s, supra note 17, at 124-25. While we subsequently adopted a
Lockean language (i.e., “rights” instead of “liberties”), Kendall and Carey argue that there was

ception of rights or liberties as exemplified earlier in Massachusetts. As Professor Levy has
noted, “the Bill of Rights was in large measure . . . more an expression of federalism than of
Libertarianism.” L. Levy, Lecacy Or SuPPRESSION ix (1963). The first eight amendments were
common law rights with specific and limited meaning. Shattuck, supre note 17, at 375-76.
22. G. Woop, CreatioN Or THE AmErican Repupric 1776-1787, 63 (1969), quoted in
Ely's, supra note 17, at 125, Regarding colonial thinking the Albemarle County Resolutions
(1774) offer a representative example:
Resolved. That the inhabitants of the Several States of British America are subject to
the laws which they adopied at their first settlement, and to such others as have been
since made by their respective Legislatures, duly constituted and appointed with
their own consent. That no other Legislature whatever can rightly exercige authority
over them; and that these privileges they hold as the common rights of mankind,
confirmed by the political constitutions they have respectively assumed, and also by
several charters of compact from the Crown.
W. SwinbLER, SoURcES AND DOCUMENTS oF Umitep SraTes ConsTrTuTions, 280-81 (2d series
1982).
23. W. Kenpary, & G. Carey, supre note 18, at 52.
24. Id. at 48-72, 123-36, 143-54. See also Gangi, supra note 1 at 64-65,
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needs.?®

Thus, to understand properly what the federal Bill of Rights provisions
were intended to secure at the time of their adoption, one is compelled to
understand how those rights had been practiced up until that time in each
state. That understanding would inevitably reveal the regular admission of
evidence based on reliability rather than on the method of acquisition.?®

Specifically, an analysis of the fourth amendment is necessary.* Two
important issues of fact are apparently ignored. First, certainly the Framers
anticipated that some “unreasonable” searches inevitably would occur. Had
no such searches occurred in colonial history, or even subsequent to inde-
pendence, prior to ratification of the Constitution??® After all, it was protec-
tion from “unreasonable” searches which prompted the fourth amend-
ment.®® If one wants to ascertain what remedy was envisioned then for
gearches found unreasonable, he should examine what had occurred when

95. The roots of modern natural law theory may be found in the natural sciences. Just as
man discovered the physical law of the universe (Physics: e.2., the law of gravity), so too would
he discover similar “natural laws” that govern man, society and destiny. See G. NIEMEYER,
BeTweEN NOTHINGNESS AND PARADISE 3-43 (1971). Serious deficiencies can be found in the legal
literature with respect to understanding the distinctions that exist between classical and mod-
ern natural law theories. See, e.g., Ely, supre note 17, at 22-32; Tushnet, Darkness on the Edge
of Town: The Contribution of John Hart Ely to Constitutional Theory, 89 Yae L.J. 1037,
1060-62 (1980). Cf. Gangi, The Supreme Couri: An Intentionists Critique of Non Interoetive
Review, 25 Carn. Law. 263, 258 n.30 (1983).

98. Wilson, The Origin and Development of the Federal Rule of Exclusion, 18 WAKE
Forest L. Rev. 1073, 1074-76 (1982).

97. Take, for example, Professor Amsterdam’s assessment of fourth amendment precepts
as had been explained in a work by Professor Taylor:

Professor Taylor . . . observes that the preconstitutional history of the amend-
ment was concerned exclusively with searches under general warrants and writs of
assistance; he infers from this history that “our constitutional fathers were not con-
cerned about warrantless searches, but about overreaching warrants,” and he there-
fore reasons that “Justice Frankfurter, and others”—now comprising a majority of
the Supreme Court—"who have viewed the fourth amendment primarily as a require-
ment that searches be covered by warrants, have stood the amendment on its head.”
Professor Taylor does not conclude, of course, that warrantless searches are entirely
uncovered by the amendment; his view is that they are controlled by the reasonable-
ness requirement of the amendment's firat clause; and his difference from the Court
is that he would allow a broader range of generally “reasonable” warrantless searches,
including relatively wide-ranging searches incident to arrest, and perhaps others.

I concur with Professor Taylor about the focus of the preconstitutional history. I
concur that the framers were “concerned” about general warrants and writs, insofar
as “concerned” is used to denote the specific subject that they had under considera-
tion. I concur that the Court has stood the fourth amendment on its head, in the
same wise way that the Court has stood the commerce clause on its head in order to
allow a collection of states to grow into a nation. From his ultimate conclusion con-
cerning the permissible scope of warrantless gearches, I respectuflly dissent.

Amsterdam, supra note 17 at 410 (emphasis added) (citations omitted).

28, See supra note 26 and accompanying text.

29. TU.S. ConsT. amend. IV,
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such illegalities were subsequently committed. Exclusion of reliable evidence
was not the remedy practiced.® Since exclusion of reliable evidence was not
required, one should not necessarily conclude that those who framed the
fourth amendment believed it was a meaningless provision. It evidently had
been important enough to prompt extraordinary political action. The diffi-
culty lies, then, in one’s understanding of the amendment’s significance, the
meaning of rights as our forefathers understood them, and the legislature’s
role in punishing their violation.®

Second, it would seem obvious, or logical, that after suffering the Writs
of Assistance,® the people would have simply decided to exclude all evi-
dence unreasonably seized. Yet, as demonstrated by subsequent common
law and statutory practice, this did not occur even in federal courts, until
more than a century later.®® It is suggested, therefore, that the people did
not request or even contemplate exclusion, because for them, the issue sur-
rounding the amendment’s proposal was not the use of evidence seized, but
rather searches and seizures that were “unreasonable.” Moreover, it was not
so much the searches per se, as it was searches for items another political
authority (England) determined could not be possessed without penalty.

The American Revolution, of course, settled a good part of the problem.
Now, it was the American people, through their elected state and federal
representatives, who would subsequently decide what items could be pos-
sessed, under whatever penalty thought appropriate. Patriots during the
Revolution may have smuggled, but now citizens of the more perfect union
intended to punish such conduct! The fourth amendment provided protec-

30. See supra note 10 and accompanying text. It was never contemplated nor did the
people require exclusion of reliable evidence as a remedy for an illegal search. They were con-
cerned primarily with the “reasonableness” of its procurement, not its “use” as evidence. Re-
peated unreasonable eonduct could prompt political deliberation in the legislature if not politi-
cal repurcussions at the polls.

At this point a few observations regarding Writs of Assistance should be made. First, it was
ccustom-house officers that possessed the writ, and, the issue of tazation without representation
(at the center of the right to self-governing) is integral to an understanding of colonial distaste.
Second, judges were not held in the highest esteem, particularly when they had been appointed
by the King and owed loyalty to him. Colonial judges, on the other hand, were expected to do
their patriotic duty, by declaring the writ contrary to English law. Instead, as Otis noted, the
possessors of the Writ intimidated the colonial judges. The former were practically immune
from any checks in the exercise of the writ. Third, while Otis concedes the validity of special
writs {warrants) to search particular houses, for particular things, even “that special writs may
be granted on oath and probable suspicion,” the Writ of Assistance, giving such broad, un-
supervised (by representatives of the people, the legislature) powers to petty representatives of
the King were unacceptable and contrary, Otis argued, to English law. See SwinnLER, supra
note 18, at 176-77.

31. Discussed elsewhere is the problem of criteria for historical research and the obliga-
tion scholars have to explain by what principles their research proceeds. See infra notes 144-56
and accompanying text.

82. See supra note 30 and accompanying text.

33. See Weeks v. United States, 232 U.S. 383 (1914).
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tions against possible overreaching by a newly created federal government,
but it did not inhibit the people’s right to self-government or to define
abuses and propose remedies.

In sum, the Bill of Rights sought to prevent judicial and executive
abuses. The ratified rights themselves compelled procedures believed condu-
cive to protecting the innocent from wrongful conviction. Admission of relia-
ble evidence, furthermore, did not endanger innocent men, only guilty ones,
and therefore was not inconsistent with provisions of the fourth, fifth, sixth,
seventh and eighth amendments. For these reasons, Bill of Rights provisions
posed no barrier to the common and statutory law practice of admitting evi-
dence proportionate to its probable reliability, regardless of the mode of ac-
quisition. Abuses and appropriate remedies were addressable to the legisla-
ture. Flagrant violation of a defendant’s rights in particular cases might
even be considered by the accused’s peers, culminating in acquittal from
which there was no appeal.

9. Reform, Exclusionary Principles, and Rationale Development

a. Reform.* Admission of reliable evidence, critics asserted, failed to
consider growing evidence of police abuse through the practice of the so-
called “third degree.”®® As made evident by the Wickersham Report, reform

34. The scope of this article is not prepared to trace the history of reform nor, js it neces-
sary. For purposes of historical concreieness, however, exclusionary rule reform began around
1915 with the decision in Weeks v. United States, 232 U.S. 383 (1914). While it is suggested
that certain assumptions affected how the occurrences described were perceived and what
shape reforms would take, it is clearly erroneous to deny the experience reformers had, particu-
larly their judgments of unfairness and injustice. To do that would be to fail to understand
them as they understood themselves. See, e.g.,, Hall, Evidence and the Fourth Amendment, 8
AB.A. J. 646 (1922); Wigmore, Using Evidence Obtained by Iilegal Search and Seizure, 8
AB.A. 1. 479 (1922). For an assessment, see Kamisar, The Exclusionary Rule in Historical
Perspective: The Struggle to Make the Fourth Amendment More Than ‘An Empty Blessing,’
62 JubpicaTure 337, 344-46 (1979).

35. See Chafee, The Progress of the Law, 1919-1922 Evidence II, 35 Harv. L. Rev. 428,
439-40 (1922). There are several important questions that unfortunately cannot be explored in
any depth. First, did, as often asserted, other common law remedies {e.2., civil action for tres-
pass) in fact “fail” to remedy police abuses? It is an assertion frequently repeated in the litera-
ture. See Amsterdam, supra note 17, at 429; Coe, The ALI Substantiality Tesi: A Flexible
Approach to the Exclusionary Sanction, 10 Geo. L.J. 1, 44-51 (1975); LaFave, Improving Po-
lice Performance Through the Exclusionary Rule—Part I: Current Police and Local Practices,
30 Mo. L. Rey. 392 (1965); Kamisar, supra note 34, at 338, 345-46; Paulsen, The Exclusionary
Rule and Misconduct by the Police, 52 J. Crm. L. CriviNoLoey & Por. Scr. 225, 260 (1961);
Schrock & Welsh, Up From Celandra: The Exclusionary Rule as a Constitutional Require-
ment, 59 Mixn. L. Rev. 312, 814 (1974); Sevilla, The Exclusionary Rule and Police Perjury, 11
Sax Dieco L. Rev. 839, 849 (1974); Weinstein, Local Responsibility for Improvement of Search
and Seizure Practices, 34 Rocky M1n. L. Rev. 150, 156-58 (1962); Note, The Decline of the
Exclusionary Rule: An Alternative to Injustice, 4, 8.W. L.J. 68, 79-87 (1972) [hereinafter cited
as Declinel. But see Kaplan, The Limits of the Exclusionary Rule, 26 Stax. L. REv. 1027, 1032
(1974); Comments, Search and Seizure in Illinois. Enforcement of the Constitutional Rights of
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was in the air.* Reformers charged that police misconduct could have a det-

Privacy, 47 Nw. U.L. Rev. 493, 493-94 (1952) [hereinafter cited as Comments); When the judg-
ment therein is made, from whose perspective did other remedies “fail?” Who has to be con-
vinced—reformers, defendants, citizens?

Why was the exclusionary rule remedy the one ultimately selected, exclusively one might
say, while other remedies dropped? Did it simply seem to be the most efficacious, or, the most
“appropriate?” Professor Kamisar, for example, suggests that the exclusionary rule was put
forth because other remedies failed and doubts about the rule’s effectiveness to deter police
lawlessness is of recent vintage. Kamisar, A Dissent from the Miranda Dissents: Some Com-
menis on the “New” Fifth Amendment and the Old “Voluntariness Test”, 65 Micg. L. Rev.
59, 87-89 (1966), But even Professor Chafee, in 1922, implied that the exclusionary rule offered
only “slight protection,” suggesting instead “disbarment” of offending prosecutors and police-
men. Chafee, supra note 35, at 439, Chafee, in fact, lauded the fact that technical grounds for
excluding evidence were being reduced. Jd. at 440. Professor Chafee also suggested the applica-
bility of the self-incrimination clause. Jd. at 439-40. Could it be that once the self-incrimination
clause was held inapplicable in Brown v. Mississippi, 207 U.8. 278, 285 (1936), critics of police
abuses turned to the exclusionary rule with more vigor and exclusiveness? Surely, one must
consider that several means might reach the same end, assuming of course, one has resolved the
question of who should identify police abuses and decide what remedies would be suitable.

The point is this: for some time after 1915, legitimate choices were perceived availa-
ble—choices relating to the specific injustices perceived. In many states, for example, exclusion
was adopted on a limited basis. Nevertheless, why other options were ignored, or more impor-
tant, why exclusionary proponents chose to devote all their energy toweard constitutionalization
of this rule, is a legitimate field of inquiry.

Second, even at the present time, there is the question of whether other remedies should
be investigated, or implemented, thus supplanting or supplementing the exclusionary rule. See
generally Davidow, Criminal Procedure Ombudsman As A Substitute for the Exclusionary
Rule: A Proposal, 4 Tex, Tec. L. Rev. 317-18 (1973); Horowitz, Excluding the Exclusionary
Rule—Can There be An Effective Alternative, 47 L.A. B. BuLL. 91, 94 (1972); Levin, Alterna-
tive to the Exclusionary Rule for Fourth Amendment Violations, 58 JuDICATURE 74 (1974);
Oaks, Siudying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L. Rev. 753-54
(1970); Wingo, Growing Dissallusionment With the Exclusionary Rule, 25 S.W. L. Rev. 573,
579-82 (1971); Decline, supra note 35, at 79-83; Note, The Federal Injunction as a Remedy for
Unconstitutional Police Conduct, 78 YaLe L.J. 143, 145 (1968) [hereinafter cited as Federal];
Note, The Privacy Interest of the Fourth Amendment—Does Mapp v. Ohio Protect It or Pil-
lage It?, 74 W. Va. L. Rev. 154, 160-62 (197 1); Comments, Federal Injunctive Relief from lile-
gal Search, 1967 Wasn. U.L.Q. 104 (1967) [hereinafter cited as Injunctive]; Case Note, Consti-
tutional Law—Coerced Confessions—Civil Damoges Under Section 1983, 20 De Pauw L. Rev.
984 (1971); Comment, Use of § 1983 to Remedy Unconstitutional Police Conduct: Guarding
the Guards, 5 Harv. CR.—C.L. L. Rev. 104 (1970) [hereinafter cited as Uise].

Both issues, the alleged failure of other remedies and possible alternatives, must be put
aside because they are problems that serve only to demonstrate the importance of the issue at
the core of this paper, namely whether the exclusionary rule is constitutionally mandated? If it
is, then the existence of other possible remedies, effective or not, is irrelevant on the ordinary
statutory level.

36. G. Wickersham, Report on Lawlessness in Law Enforcement, NatioNaL CoMmIssioN
Or Law OBservance aND EnrorceMeNT, No. 11 (Washington, June 25, 1931) [hereinafter cited
as Report]. There is little question the Report affected the thinking of Supreme Court justices
thereafter. See, e.g., Miranda v. Arizona, 384 U.S. 436, 445 (1965).

Professor Chafee was one of the Report’s consultants and his noted article had been erypti-
cally cited by Justice Brandeis in a footnote seversl years earlier. See Ziang Sun Wan v. United
States, 266 U.S. 1, 17 n.6 (1924). See also Confessions, supra note 10, at ch. ITI, and notes 28-34
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rimental effect on our society.”

We are not sentimentalists; we don’t believe in ‘coddling’ men accused of
crime. We stand for swift and vigorous prosecution and oppose the prac-
tices which we have pointed out not merely nor chiefly because they are
unlawful but because in the long run they do much more harm than
good.®®

During this period, third degree police interrogation practices were de-
fined as “the employment of methods which inflict suffering, physical or
mental, upon a person, in order to obtain from that person information
about a crime.”* Such practices were allegedly “widespread.”® According to
the report, third degree practice “brutalizes the police, hardens the prisoner
against society, and lowers the esteem in which the administration of justice
is held by the public.”*!

Particularly, after World War II, concern with the effect of abusive po-
lice tactics was integrated with the belief that criminal defendants consti-
tuted a “permanent minoerity,” an unpopular segment of society insuffi-
ciently protected by the normal representative devices.® Reformers argued
that a functioning representative democracy assumed the constant shifting

and accompanying text.

87. Report, supra note 36, at 1. “Respect for law, which is the fundamental prerequisite
of law observance, hardly can be expectéd of people in general if the officers charged with
enforcement of the law do not set the example of obedience to its precepts.” Id.

38. Id. at 48.

39. Id. at 19. These methods included such practices as continuous questioning and de-
nial of sleep and/or food. Id. For further analysis of the Commission’s definition of third de-
gres, see Confessions, supra note 10, ch. III, nn.32-33.

40. Report, supre note 36, at 4. “The issue in a criminal case should be a single one, Is
the Prisoner Guilty? The third degree practices introduce into many cases another and logically
irrelevant issue, Did the officers maltreat the defendant.” Id. at 189-90.

Although the dispute is outside the scope of this article, it should be noted that the Re-
port’s conclusion of widespread abuse was disputed immediately. See Waite, Report on Law-
lessness in Law Enforcement, 30 Micn. L. Rev. 54, 55 (1931). The Report’s authors advocated
extension of the privilege as a potential remedy. See Confessions, supra note 10, ch. ITI, nn.36-
39. See also supra note 35 and accompanying text.

41. Report, supra note 36, at 190. A close reading of the Report reveals that its authors
did not believe there was any single remedy for abusive police practices. Furthermore, they
believed that police brutality was impractical and unnecessary since scientific techniques of
investigation would eventually replace abusive police tactics. Id. at 188-89. The “scientific” po-
lice methods upon which so much hope was vested was the then growing science of psychologi-
cally based interrogation. See, e.g., F. INgau anp J. REm, PoLicE INTERROGATION AND CONFES-
sioNs 17-23, 108-19 (1967). It was these practices that were later condemned in Miranda as
inherently coercive. See Miranda v. Arizona, 384 U.S. 436, 445 (1965). See also Gangi, supra
note 1, at 49 n.404. Finally, the Report stated that abusive police practices were directed pri-
marily at minority groups, especially blacks, the poor, young and unpopular. Report, supra note
36, at 158-60.

42, A. GoupserG, EQuaL JusTIcE 49 (1971).
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of various groups seeking to form majority coalitions.®® The democratic pro-
cess broke down, however, when an unpopular minority such as criminal de-
fendants could not form political alliances.** These permanent minorities
could not approach executives or legislatures effectively, and therefore, they
may be treated unjustly by an “ill-gpirited” majority.*® Criminal defendants
could look only to the courts for protection because, urged by infiammed or
fearful constituents concerned about crime, legislators or executives would
ignore the long-term consequences of rights denial.* In other words, repre-
sentative institutions could not rise above the demands of constituents.*”
The Framers, reformers argued, had been well aware of the potential for
democratic shortsightedness, and for that reason they wisely “embed[ed]
protection for . .. scrupulously fair criminal procedures in the Bill of
Rights.”** With equal foresight, the Framers realized that the Supreme

43 Id.

44. Id.

45. Id.

46. Id. at 50-51.

47. Id. at 49-51,

48. Id. at 51. The conflict between Professor Raoul Berger and his many critics over the
latters’ contention that the Supreme Court is the institution best suited to protect individual
liberties has been discussed elsewhere. See Gangi, supra note 1, at 26-33. The sources subse-
quently encountered, in this author’s opinion, fail to introduce arguments not discussed there.
The reader, however, may wish to consult the following sources. For those generally favoring
the position that the Court is best suited to protect individual liberties, see Bennett, Mere
Rationality in Constitutional Lew: Judicial Review and Democratic Theory, 67 CaL. L. Rev.
1049, 1102-03 (1979); Brest, supra note 17, at 228-29; Linde, Judges, Critics and the Realist
Tradition, 82 YaLE L.J. 227, 234-35 (1972); Lusky, Public Trial and Public Right: The Missing
Bottom Line, 8 Horstra L. Rev, 273, 274, 313-14 (1980); Perry, supra note 17, at 293.

Arguments of the opposition may be found in Ely’s supra note 17, at 88, 91, 97; Berger,
Paul Brest’s Brief for an Imperial Judiciary, 40 Mo. L. Rey, 122-24 (1981); Leedes, The Su-
preme Court Mess, 57 Tex. L. Rev. 1361, 1372, 1379-80 (1979); Perry, supre note 1, at 276-79,
804-317; Sandalow, supra note 17, at 1165-66.

Several additional observations should be noted. First, it is necessary to further differenti-
ate between opposing factions. The “traditional” view, represented by Professer Berger, may he
briefly summarized as follows: even ceding the power of judicial review, the Court still may not
initiate public policy. See Gangi, supra note 1, at 11-18. Law cannoct be confused with morals.
Id. at 24. Where no right is established historieally, or by intent, no remedy is guaranteed. Id.
at 42. See also Nagel, Book Review, 127 U. Pa. L. Rev. 1174, 1191 (1979).

In contrast, the “modem™ view is fragmented. Under this view, extensive judicial power to
remedy perceived evils is advocated either with respect to (a) keeping democratic process chan-
nels open, or (b) extension of substantive values, or {c) pursuit of moral values, or (d) ail three
listed above. See generally Ely, supra note 17, at 5.25. Many influencial commentators suggest
that the Court’s duty is as follows:

[1t shouid intervene in] disputes with respect to which there exist special reasons for

supposing elected officials cannot be trusted—those involving the constriction of the

political process or victimization of politically defenseless minorities. Instead, it im-

portantly involves the Court in the merits of the poliey or ethical judgment sought to

be overturned, measuring those merits against some set of ‘fundamental’ value

judgments.
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Court was best suited to protect those rights.** Having life tenure, the jus-
tices can be “bold against popular feelings,” oppose those tempted to take
impermissible shortcuts on crime control, and instead, “demand the respect
and obedience of an unwilling majority” for the protective provisions of the
Bill of Rights.®®

Also associated with the concern expressed over third degree police
methods and the political impotence of the criminal class was the fact that
both realities coincided with the other practical disabilities of race and pov-
erty.® In many important respects, therefore, the grievances of criminal de-
fendants against the American democratic system were symbolic of the une-
qual treatment afforded rich and poor.® By the end of World War II,
reformers became increasingly aware of the enormous gap existing between
what they believed were rightful expectations created by the Bill of Rights
and the realities that often inhibited their practical exercise.®® They con-
tended that representative institutions were unwilling and ill-suited to deal
with this gap. Many people must have found Bill of Rights provisions “to be
the sheerest of illusion and promissory deception.”®

Id. at 15.

49. The issue of which institution is best suited (see supra note 48 and accompanying
gources) to institute reforms in the twentieth century depends, for many authors, on what good
results might be obtained. Any inquiry into the wisdom or morality of results, however, does
not exhaust the inquiry into whether contemporary expansion of judicial power is legitimate.
See Gangi, supra note 1, at 33-37. See also W. Hunst, DeaLiNne Wrra StaTures 99-106 (1982).
The essential question, as Professor Berger makes clear, is whether we continue to be bound by
the clearly discernible intentions of the Framers. See Gangi, supra note 1, at 56-57. See irnfra,
note 335, for additional sources.

With regard to the relationship between which institution is best suited to make public
policy decisions and resulis on various issues, see Brest, supra note 17, at 228-28; Ely, The
Wages of Crying Wolf: A Comment on Roe v. Wade, 82 YaLe L.J. 920, 935-37 (1973); Lusky,
Public Trial and Public Right: The Missing Bottom Line, 8 HorsTra L. Rev. 273, 313; Nagel,
supra note 48, at 1191-93; Perry, supra note 1, at 304; Wolfe, A Theory of U.S. Constitutional
History, 43 J. PoLrrics 292, 300-04 (1981).

Second, reserving judgment on the various aspects of their presentations, Professors
Choper and Hurst provide valuable materials and detail regarding alleged legislative unrespon-
giveness. See Choper, The Supreme Court and the Political Branches: Demaocratic Theory and
Practice, 122 U. Pa. L. Rev. 810, 830-46 (1974); W. Hursr, supra, at 1-29. But see Parker, The
Past of Constitutional Theory and Its Future, 42 Omo Srt. L.J. 223, 239 (1981} (Courts should
take a more aggressive role in establishing “care and humility” in our society.).

50. Forrester, Are We Ready for Truth in Judging?, 63 A.B.A. J. 1212, 1216 (1977).

51. A. (OLDBERG, supra note 42, at 3-10. See also Report, supra note 36, at 158-60.

52, A. GOLDBERG, supra note 42, at 9. See Kamisar, Equel Justice in the Gatehouses and
Mansions of American Criminal Procedure, CRIMINAL JusTicE IN Our TiME 3 (A. Howard ed.
1965).

53. See Gangi, supra note 1, at 27-28 esp. n.1.

54. A. GOLDBERG, supra note 42, at 26, Most often these arguments lead to the claim that
the Court is best suited to act in the vacuum created by expectations, on the one hand, and
legislative inaction on the other. The essential components of the vacuum point of view are
discussed substantially elsewhere. See Gangi, supra note 1, at 22-26. Sources encountered sub-
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As detailed elsewhere, reformers argued that it should fall upon the Su-
preme Court “to adapt . . . [Bill of Rights provisions to] changed circum-
stances, to ensure that they did not lose their meaning in a new society, to
enable their continued, effective exercise in the spirit of equality, and to
allow them to meet new evils and impediments that the framers did not
know.”* Hypocrisy is dangerous to any society, and the changes the Court
“designed [were intended] to give practical effect to the protections afforded
by the Bill of Rights and to deal with the realities of the varying situations
confronting . . . [it] in the area of criminal justice.” In this respect, the
Court “introduced an entirely new principle — a new promise — that where
there is a right, that right will not remain unenforceable because of the de-
fendant’s poverty, ignorance, or lack of remedy.””

b. Principles. The exclusionary rule, as distinguished from common law
rules of evidence-admissibility based on reliability, requires exclusion of any
evidence illegally obtained.*® In its simplest form, prior to trial, the accused
contends that evidence to be used against him has been acquired in viola-
tion of some legal standard, e.g., search without warrant, or without proba-
ble cause. A hearing, absent the jury, is held on the issue, and resolved by
the judge. If the motion is granted, the evidence is excluded.*

To understand the rule fully, one has to recognize that there are two

sequently, in the author's opinion, fail to introduce arguments not considered there. The
reader, however, may wish to consult these additional materials, For those apparently support-
ing the position that the Court is entitled to act in the vacuum created by legislative or execu-
tive inaction, see Amsterdam, supra note 17, at 378-79; Brest, supra note 17, at 229-30, n.96;
Gleicher, The Straying of the Constitution: Raoul Berger and the Problem of Legal Con-
tinuity, 1 Continury 99, 116 (1981); Perry, supre note 17, at 293; Schrock & Welsh, supre note
17, at 1151; Ely’s, supra note 17, at 126-29; Berger, supra note 48, at 23-24; Holland, supra
note 17, at 1029-31; Leedes supra note 48, at 1361-72; Nagel, supra note 49, at 1186-88; Perry,
supra note 1, at 308-304; Rehnquist, The Notion of o Living Constitution 54 Tex. L. Rrv. 693,
695, 700 (1978). ’

55. A. GOLDBERG, supra note 42, at 20. The position that the Court is empowered to
adapt the Constitution to changing circumstances is discussed elsewhere under the heading of
dead-—living arguments. See Gangi, supre note 1, at 18-22. With the exception of Profeasor
Wolfe, see infra notes 170, 371 and accompanying text, the sources encountered subsequently
failed to introduce any arguments not considersd thers, The reader, however, may wish to con-
sult the following sources. For those tending to favor the judicial power of adaptation see Am-
sterdam, supra note 17, at 397-401; Brennan, supre note 17, at 495; Brest, supra note 17, at
225-29. Grano, supra note 17, at 168-69, 184-85; Posner, The Uncertain Protection of Privacy
by the Supreme Court, 1979 Sup. Cr. Rev. 173, 187-89 (1979). For those generaily critical, see
Bork, note 17, at 14; Holland, supra note 17, at 1087; Leedes supra note 48, at 1365; Nagel,
supra note 49, at 1178-79; Perry, supra note 1, at 282-84 Rehnquist, supra note 54, at 696-98;
Sandalow, supra note 17, at 1165-66, 1178.

56. A, GOLDEBERG, supra note 42, at 20-21.

57. Id. at 20.

58. Cf. supre notes 6-13 and accompanying text.

59. Omitted are those instances where “other use” may be made of illegally obtained evi-
dence. See, e.g., Harris v. New York, 401 U.S. 222 (1971) (evidence used for credibility
purposes).
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essential premises. First, the rule has nothing to do with reliability of the
evidence. It may be true that evidence acquired illegally also may be of sus-
pect reliability (e.g., coerced confessions), but on the level of principle, the
rule excludes even the most reliable of evidence.®®

For example, in an arrest of an accused for selling narcotics, should
probable cause for arrest be found lacking, the narcotics seized would be
inadmissible despite the fact their discovery would constitute prima facie
evidence of the possession statutorily prohibited. Depending on the ration-
ale employed, the narcotics would be excluded either because the police who
committed the illegality must be (a) punished® or (b) deterred from engag-
ing in such prohibited conduct in the future (by denying them the convic-
tion):*? (c) because it is unseemly for police to benefit from such illegality;*
(d) because the use of such evidence offends specific constitutional guaran-
tees;* (e) because it subverts the spirit of such provisions;* or (f) because it
is offensive to our sense of fair play.®®

Second, the rule does not itself define the practices prohibited, or the
standard of defining such practices. Instead, the rule only defines the conse-
quence to be invoked (i.e., exclusion) if and when the practice is found to
have been illegal.®” For example, the rule does not define the standards for
probable cause, for issuance of a search warrant, or for interrogation of sus-
pects — to mention a few. If these existing standards (however defined) are
not followed, however, then exclusion is required of any evidence obtained
by the breach.

c. Rationale Development. The change from admissibility based on reli-
ability to exclusion based on violation of legal standards did not come eas-
ily.* While intending to review this development with more particularity,
starting with the Supreme Court cases that gave it its beginning, what might
be called the Frankfurter criterion of “progress” should be mentioned here,
along with its implementation by the Warren Court, and the Burger Court’s
subsequent retrenchment.

(1) Frankfurter Criterion: Progress. Justice Frankfurter first enunciated
the symbols associated with the eventual recognition of defendant rights,

60. M. PavLseNn, PoLick Power ANp Inpivipual FreEnom: THE QuesT For BALANCE 87
{Sowle ed. 1960) [hereinafter cited as Quest].

61. See infra notes 177-203 and accompanying text.

62. See id.

63. See id.

64. See infra notes Z48-59 and accompanying text.

65. See infra notes 300-50 and accompanying text.

66. See infra notes 245-83 and accompanying text.

67. “The rule merely states the consequences of the breach of whatever principles might
be adopted to control law enforcement officers.” Quest, supra note 60, at 87.

68. “Progress.of the Law,” is how one commentator described it. See Chafes, supra note
35, at 428,
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including exclusion.® The Supreme Court, he maintained, should of course
respect the states’ “notion of what will best further [their] own security in
the administration of criminal justice”” but the “history of liberty has
largely been the history of observance of procedural safeguards.””* While the
Court offered the states some flexibility, it could not sanction “methods that
may fairly be deemed in conflict with deeply rooted feelings of the commu-
nity.”"* “Judicial supervision of the administration of criminal justice in fed-
eral courts implies the duty of establishing and maintaining civilized stan-
dards of procedure and evidence.””®

Our society in general and the Court in particular are obliged to develop
safeguards which “not only . . . assur[e] protection for the innocent but also
. . . securfe] conviction of the guilty by methods that commend themselves
to a progressive and self-confident society.”™ To do otherwise would be to
“disregard standards that we cherish as part of our faith in the stzength and
well-being of a rational, civilized society.”” Police cannot be permitted to
use “authoritarian methods,””® and in order to “remove the inducement to
resort to such methods this Court has repeatedly denied the use of the fruits
of illicit methods.”"

Frankfurter believed the use of illicit methods violated the “underlying
principle in our enforcement of the criminal law.””® In Frankfurter’s words,
“ours is the accusatorial as opposed to the inquisitorial system.”” In our
system, the burden of proof is on society.®® Society must prove its case, not
out of the accused’s “own mouth,” but by “evidence independently secured
through skillful investigation.”®* Qur society follows such a course, “not out
of tenderness for the accused but because we have reached a certain stage of
civilization,”s?

69. In discussions that follow no effort is made to distinguish or specifically trace the
complex histories leading to the selsctive incorporation doctrine, whereby relevant provigions of
the Bill of Rights have been applied to the states via the fourteenth amendment. For a discus-
sion of the above see Cord, Neo-Incorporation: The Burger Court and the Due Process Clause
of the Fourteenth Amendment, 44 Foroaam L. Rev. 215 (1975). Similarily, any detailed discus-
sions of the coerced confession doctrine, “due process” (bath procedural and substantitive), the
supervisory power of the Supreme Court, and habeus corpus doctrines, to name a few of the
more pertinent issues are omitted.

70. MeNabb v. United States, 318 U.S. 332, 340 (1943).

T71. Id. at 347.

72. Haley v. Ohio, 332 U.S. 596, 604 (1947).

73. McNabb v. US,, 318 U.S. at 340.

74. Id. at 344,

75. Haley v. Ohio, 333 U.8. at 606.

76. Fikes v. Alabama, 352 U.S. 191, 199 (1957) (Frankfurter, J., concurring).

77. Haley v. Ohio, 332 U.S. 596 at 607.

78. Watts v. Indiana, 338 U.8. 49, 54 (1949).

79. Id.

80. Id.

81 Id

82. Stein v. New York, 346 U.S. 155, 200 (1953) (Frankfurter, J., dissenting).
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States have primary responsibility for protecting their citizens from
crime, but the adoption of the fourteenth amendment, contended Frank-
furter, “severely” restricted their administration of justice.®® There could be
“no escape,” therefore, from the Court’s duty to review state criminal proce-
dures.®* We have learned that “coercive police methods . . . tend to brutal-
ize habits of feeling and action on the part of police, thereby adversely af-
fecting the moral tone of the community.”*® Should the Court not do its
duty by failing to condemn illicit practices, it would be a “retrogressive step
in the administration of criminal justice.”®

(2) The Warren Court: Implementation. Beginning in 1960, “the evolv-
ing standards of decency that mark the progress of a maturing society” took
on a specificity not previously known.®” Provisions of the Bill of Rights were
made applicable to the states. According to Chief Justice Warren: “As im-
portant as it is that persons who have committed crimes be convicted, there
are considerations which transcend the question of guilt or innocence.”®®

The Court, noted Warren, was often “forced to resolve a conflict” be-
tween society’s needs for effective law enforcement and “the right of its in-
dividual members from being abridged by unconstitutional methods of law
enforcement.”®® Society’s needs, however, must be long-ranged and look be-
yond particular defendants. There are “deep-rooted feelings that the police
must obey the law while enforcing the law; that in the end life and liberty
can be as much endangered from illegal methods used to convict those
thought to be criminals, as from the actual criminals themselves.”*® More-
over, the Court could not “escape the demands of judging or of making the
difficult appraisals inherent in determining whether constitutional rights
have been violated.”®

It was argued that the power of judicial review was entrusted to the
Supreme Court by the Framers in order to keep the Bill of Rights meaning-
ful in ever-changing circumstances.”® “Our Constitution, unlike some others,
strikes the balance in favor of the right of the accused” to exercise his

83. Watts v. Indiana, 338 U.S. at 50.

84, Id.

85. Stein v. New York, 346 U.S. at 199-200.

86. Id. at 201.

87. Trop v. Dulles, 356 U.S. 86, 101 (1958) (Warren, C.J., delivered the opinion of the
Court). For an excellent summary of this period see Eprrors, THE CriMINAL Law REVOLUTION
AND 1T8 AFTERMATH 1960-1970 (1972) [hereinafter cited as Criminal].

88. Blackburn v. Alabama, 361 U.S. 199, 206 (1859) (Warren, C.J., delivered the opinion
of the Court),

89. Spano v. New York, 360 U.8. 315, 315 (1959) (Warren, C.J., delivered the opinion of
the Court).

90. Id. at 320-21,

91. Haynes v. Washington, 373 U.S. 503, 515 {1963) (Goldberg, J., delivered the opinion
of the Court). )

992, See supra note 55 and accompanying text.
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rights.® Indeed, elsewhere the Chief Justice added, “The quality of a na-
tion’s civilization can be largely measured by the methods it uses in the en-
forcement of its criminal laws.”™ The Court, in performing its duty, could
not ignore history.

We have learned the lesson of history, ancient and modern, that a
system of criminal law enforcement which comes to depend on the “con-
fession” will, in the long rum, be less reliable than a gystem which de-
pends on extrinsic evidence independently secured through skillful
investigation, .

We have also learned the companion lesson of history that no system
of criminal justice can, or should survive if it comes to depend for its
continued effectiveness on the citizens’ abdication through unawareness
of their constitutional rights. No system worth preserving should have to
fear that if an accused is permitted to . . . [exercise his rights], he will
become aware of, and exercise, these rights. If the exercise of constitu-
tional rights will thwart the effectiveness of a system of law enforcement,
then there is something very wrong with that system

As one commentator concluded of the Warren Court years, “[w]e have
emerging a concept that the accusatorial system must be enforced . . . be-
cause the nature of a free society demands it and because anything less
jeopardizes that society itself.”* In this manner, exclusionary supporters ar-
gued that the Warren Court brought to fruition and made pertinent the Bill
of Rights as envisioned by the Founding Fathers. That Court, they insisted,
was true to the ideals of liberty and equality at the core of the American
political tradition.*”

In sum, the Warren Court legacy consists of four components. First, the
Court elevated the rights of criminal defendants, giving them practical ef-
fect. Second, the Court transcended particular convictions and instead fo-
cused on being true to the long-ranged ideals of our society — those ex-
pressed in the Bill of Rights. The Warren Court fleshed out the demands of
the accusatorial system® by creating the “Due Process Model.”™ Guilt no
longer meant the determination of whether the accused in fact committed
the crime charged. Instead, “legal guilt” now included the question of

93. Escobedo v. Illineis, 378 U.8. 478, 488 (1964) (Goldberg, J., delivered the opinion of
the Court). _

94. Miranda v. Arizons, 384 U.S. 436, 480 (1960) (Warren, C.J., delivered the opinion of
the Court) (quoting Schaefer, Federalism and State Criminal Procedures, 70 Harv. L. Rgv. 20
(1956).

95. Escobedo v. Illinois, 378 U.S. at 488-90,

96. Note, Escobedo in the Courts, 19 Rutcers L. REv. 111, 137 (1965) (emphasis added)
[hereinafter cited as Escobedo].

97. For discussion on the dispute over individnal rights, see generally, Gangi, supra note
1, at 39-48. For additional sources, see supra notes 17 and 354,

98. Watts v. Indiana, 338 U.S, 49, 54 (1949).

99. Packer, Two Models of the Criminal Process, 113 U. Pa. L. Rev. 16 (1964).
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whether the factual determination was made “in procedurally regular fash-
ion and by authorities acting within competences allocated to them.”**® The
“legal innocence” doctrine guaranteed the propriety of procedures followed
from arrest to conviction. The “integrity of the process” became inseparable
from the factual determination of the crime charged.'®* Third, to assure that
the rights claimed could be meaningfully exercised, the Court consistently
excluded evidence acquired by their violation.'®* Finally, the Court vigor-
ously pursued the rights model logically, by insisting on more rigorous use of
required procedures (e.g., warrants), tightening standards governing police
discretion (e.g., probable cause, search) and establishing standards intended
to prevent police from circumventing defendant “rights” (e.g., Miranda
warnings).1®?

(3) The Burger Court: Retrenchment. From the perspective of its sup-
porters, the Warren Court made enormous strides in bringing life to mori-
bund constitutional commands. These supporters contend, however, that
the “Court Retreat[ed]” under the leadership of Chief Justice Burger.™

With the Burger Court, critics asserted, came “a preoccupation with ac-
curate results in individual cases, and a disregard of procedures that protect
the integrity of the process in ways unrelated to factfinding.”**® The Court
“no longer [is] a bold, innovative institution and has abandoned . . . the
role of keeper of the nation’s conscience.”**® Despite popular conceptions to.
the contrary, critics asserted, it is not a conservative, passive institution
under the “Nixon” majority.’” In fact, the “Burger Court is an activist
court. It asserts its power as aggressively as did the Warren Court; it simply
has different goals in mind.”**® For example, “the Burger Court has chosen
to disregard legal guilt . . . as the dominant focus for the resolution of is-
sues of criminal procedure.”®® It “has refused to go forward, and indeed has
retreated.”™® A “new federalism” is developing, these critics contend, in
which several states have evaded the Burger Court retrenchment and in-
stead have continued the Warren legacy by interpreting state constitutional
provisions accordingly.!*!

100. Id. at 16.

101. [Id. at 16-17.

102. See e.g.,, Mapp v. Ohio, 367 U.5. 643 (1961); Escobedo v. Illinois, 378 U.S, 478 (1964);
Miranda v. Arizona, 384 U.S. 436 (1965).

103. See, generally Chase, supra note 17.

104. See W. Lockuart, Y. Kamisar, & J. CnoPer, CONSTITUTIONAL Law: Cases— CoM-
MENTS—QUESTIONS 685 (4th ed. 1975).

105. Chase, supra note 17, at 519.

106. See Wilkes, The New Federalism in Criminal Procedure: State Court Evasion of the
Burger Court, 62 Ky. L.J. 421 (1974).

107, Id. at 424-25.

108. Id.

109. Chase, supra note 17, at 519,

110. Id. at 596.

111. See, eg., Wilkes, supra note 106,
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3. Summary: Current Rationale Conflict

Burger Court critics contend that at every opportunity the Court has
failed to maintain and or strengthen the exclusionary rule, and instead has
concentrated on seriously undermining it.!** The Burger Court apparently
defends itself by contending that early rule proponents urged imposition on
the grounds that other means of deterring police misconduct had failed.!?
Deterrence, therefore, evidently had been the reason for the rule’s adoption.
More recent evidence, however, indicates that in fact, under certain circum-
stances the rule is ineffective in achieving that purpose. Accordingly, when it
is found that it is unlikely that deterrence will occur, or other important
values are threatened, no useful purpose is served by expanding the rule’s
application. The rule “in sum . . . is a judicially created remedy . . . rather
than a personal constitutional right of the party aggrieved.”"1* Accordingly,
under the Burger Court, the exclusionary rule no longer enjoys the constitu-
tional stature it apparently had enjoyed in the Weeks v. United States™ or
Mapp v. Ohio"*® decisions. The rule is only a “judicially created remedy,”
and as such, various suggestions have been made to modify, if not substitute
for it altogether,1t”

In the wake of the Burger “Counter-Revolution” has come the most
fully explicated constitutional rationale defending the exclusionary rule.!®
Supporters currently argue that while the rule may be relatively recent and
not explicitly mentioned in the Bill of Rights, it is nevertheless to be found
in the Constitution.'*® Deterrence, furthermore, was not the most important
reason for the rule’s imposition. Instead, the rule is a personal, constitution-
ally mandated right. As such, fidelity to the United States’ primary instru-
ment of governance (the Constitution) requires adherence. In this context,
the exclusionary rule is identified with judicial review: the primary constitu-

112, See generally United States v. Calandra, 414 U.S. 333 (1974); Harris v. New York,
401 U.S. 222 (1971); Chase, supra note 17; Dershowitz & Ely, Harris v. New York: Some Anx-
tous Observations on the Candor and Logic of the Emerging Nixon Majority, 80 Yar L.J.
1198 (1971).

118. See generally supra note 35, infra notes 229, 251 and accompanying text.

114. United States v. Calandra, 414 U.8. 338, 348 (1974).

115. 232 U.S. 383 (1914).

116. 367 U.S. 643 (1961).

117. See, e.g., Gangi, Confessions: Historical Perspective and a Proposal, 10 Hous. L.
Rev. 1087, 1104 (1978); See also infra note 198 and accompanying text. This article does not
consider various proposals to modify the exclusionary rule, nor seeks to offer alternatives to the
rule.

118. See generally Amgterdam, supra note 17, at 490-39; Bennett, Judicial Integrity and
Judicial Review: An Argument for Expanding the Scope of the Exclusionary Rule, 20 U.C.L.A.
L. Rev. 1129 (1973); Chase, supra note 17 at 563-574; Kamisar, suprg note 3, at 81-84; Schrock
& Welsh, supra note 35, at 252-62, 302, 833; Note, Herdon . Ithaca—Application of the Ex-
clusionary Rule in Ciuil Proceedings, 39 Arp. L. Rev. 131, 142-45 (1974).

119. E.g., Miranda v. Arizona, 384 U.S. at 479.
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tional fidelity.?*® The Court, it is further alleged, cannot compromise in ap-
plying the rule’s precepts since it has a duty to uphold the Constitution. For
the rule to be a truly principled expression of our societal values, it must be
applied totally, automatically, and, above all, with logical consistency.'®
While it may be possible to develop additional remedies for police miscon-
duct, the constitutional exclusionary command cannot be abandoned. The
rule’s possible effectiveness as a deterrent to police misconduct'® is a bene-
ficial side effect, not to be confused with its constitutional necessity.

B. Phase I: The Early Debate

The concern of this article is with the contemporary status of the exclu-
sionary rule debate. Much has already been said about its nature and devel-
opment; but before elaborating on its contemporary status, it is first neces-
sary to lay out clearly what appears to have been the critical turns in its
earliest phase.

1. The Historical Debate

a. Four Primary Precedents. Exclusionary rule proponents trace their
ancestry primarily to four cases. In Boyd v. United Siates,'*® the Court, pre-
dicting an intimate relationship between the fourth and fifth amendments,
excluded certain evidence from the trial of that defendant.'** State courts
subsequently rejected that relationship as historically unfounded, and for all
“practical purposes,” so did federal courts.'®® Nevertheless, one aspect of the
Boyd opinion persisted: “the doctrine that a search and seizure unlawful
under the Fourth Amendment renders inadmissible any document or chattel

120. See generally Kamisar, supra note 3, at 78-83; Schrock & Welsh, supra note 10, at
251-54, 325; Sevilla, supra note 35, at 844. The entire rationale will be subsequently subject to a
more detailed exposition.

121. See generafly Coe, supra note 35, at 42; Dershowitz and Ely, supra note 112, at
1214-15, 1221-27; Ruffin, Out on a Limb of the Poisonous Tree: The Tainted Witness, 15
U.C.L.A. L. Rev. 32, 32-33 (1967); Schrock & Welsh, supra note 35, at 273-81, 302-09, 312-19,
335-39; Note, supre note 118, at 139, 141; Comment, Criminal Procedure-—-Exclusionary
Rule—Brown v. Illinois, Miranda Warnings Do Not Per Se Attenuate the Taint of an Illegal
Arrest, 7 Lov. U. Car L.J. 227, 250-51 (1976) [hereinafter cited as Procedure].

122. Shrock & Welsh, supra note 35, at 333; Kamisar, supre note 3, at 81-84.

123. 116 U.S. 616 (1885).

124, Id. at 633-34.

125. H. WIGMORE, supra note 9, § 2264, at 368-70. According to Professor Wigmore, the
fifth amendment privilege was at least partially applicable but irrelevant once the evidence,
however acquired, came in possession of the court. Id. at 363-71. The circumstances in Boyd v.
United States, 116 U.S. 616 (1885) are admittedly unique. The defendant in Boyd was ordered
to produce the incriminating evidence in a “judicial” proceeding. Id. at 618. Under the applica-
ble statute, failure to produce would be taken per se as equal to a confession of guilt. Id. at 620.
In other words, Boyd was damned if he did, and damned if he didn't. H. WIGMORE, supra note
8, & 2264 at 367 n.4. See also, Schrock & Welsh, supra note 35, at 282-85.
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thus illegally obtained.”®¢

With the decision in Weeks v. United States® the exclusionary rule
took firm root in federal courts. Weeks decided that if evidence illegally
seized could be held and subsequently introduced at trial, a constitutional
right (against unreasonable search and seizure) would be put at naught.!**
The Supreme Court held, in effect, that in federal courts the use of illegally
obtained evidence constituted prejudicial error and invoked the exclusionary
sanction in order to protect the rights of innocent victims.!2®

In Wolf v. Colorado,® the issue was whether the due process clause of
the fourteenth amendment required the states to adopt the exclusionary
rule.’® In the opinion of the Court, Justice Frankfurter apparently an-
nounced two propositions. First, individual immunities against arbitrary in-
trusion and unreasonable search and seizure by the police is a right “basic to
a free society.”’** As such, this right is therefore implicit in “the concept of
ordered liberty” and is enforceable against the states through the Due Pro-
cess Clause.'®® Second, the exclusion of illegally seized evidence is merely
one method left to the states to deter unreasonable searches, and it is not
for this court to judge methods equally as effective.!®¢

In 1961, however, the Court in Mapp v. Ohio'® reversed itself, holding
the exclusionary rule to be constitutionally required by the Due Process
Clause of the Fourteenth Amendment.s

126. H. WicMmoRE, supre note 9, § 2264 at 372. See also id. § 2184 at 30-40. Reference is
made occasionally to the declarations of Pitt and Otis, as well as other English precedents.
Upon cursory examination, however, the suggested relevancy seems considerably less than that
implied, if the words and actions are placed in their historical context. See supra note 30. See
generally H. WIGMORE, supra note 9, § 2264 at 368-69; Barrett, Personal Rights, Property
Rights, and the Fourth Amendment, 1960 Sur. Ct. Rav. 48, 70-72. Friendly, The Bill of Rights
as 6 Code of Criminal Procedure, 53 Cavtw, L. Rev. 929, 952-53 (1965); Plumb, fllegal Enforce-
ment of the Law, 24 Cornevy, L.). 337, 374-76 (1938).

127. 232 U.S. 383 (1914). Weeks was followed by such decisions as Silverthorne Lumber
Co. v. United States, 251 U.S. 385 (1920); Burdeau v. McDowell, 256 1.8. 465 (1921) and Gam-
bino v. United States, 275 U.S. 310 (1927). These decisions Hmited application of the rule to
public officials, and established what became known as the “fruit of the poisonous tree doc-
trine.” See, e.g., Wong Sun v. United States, 371 U.S. 471 (1963).

128. Weeks v. United States, 232 U.S. at 393.

129, See generally id. at 398. Any protection afforded the “innocent” by the exclusionary
rule of necessity would be proscriptive since the rule cannot prevent the illegality which already
occurred. See Plumb, supra note 126, at 375-76.

130. 338 U.S. 256 (1948).

131, Id. See also Allen, The Wolf Case: Search and Seizure, Federalism and Civil Liber-
ties, 45 Iur. L. Rev. 1, 1-3 (1950). See also Quest, supra note 48, at 77, 87; Taft, Protecting the
Public from Mapp v. Ohio Without Amending the Constitution, 50 AB.A. J. 818 (1964).

132. Wolf v. Colorado, 338 U.S. at 27-28.

133. Id. at 31. See also Quest, supra note 48, at 84.

134, Wolf v. Colorado, 338 U.S. at 28.

135. 367 U.8. 643 (1960).

136. Id. at 657,
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b. Competing Assessments. Thus, one finds exclusionary proponents
reaching as far back as 1896 to support their view that adequate and consis-
tent precedents exist upon which to base the rule’s constitutional status.'s
The imposition of the rule on the States in Mapp, proponents argued, had
occurred only after other remedies for police abuse had failed or proved in-
effective.!*® The imposition of the rule, moreover, characterizes our society
as progressive, civilized, and responsive to injustices.'®®

Opponents of the rule strenuously objected. They contend that the rule
differs radically from common law practice where illegal evidence procure-
ment would be punished, if at all, outside the context of the trial.*® Fur-
thermore, until 1960, these opponents argue that illegally obtained but relia-
ble evidence was admitted with such exceptions as deemed fitting by the
citizens of the several states under common and statutory law, reversible
judicial opinions, or state constitutional provisions.'** Between 1915 and
1961, some states specifically adopted exclusion, others rejected it, while
many apparently accepted it with modifications."** In sum, opponents con-
tend that departure from common law proscriptions, as well as the recent
vintage of its imposition on the states, casts doubt upon elevating the exclu-
sionary rule to constitutional proportions.***

¢. Reasons for Putting Historical Debate Aside. Resolution of these
competing historical claims is relevant, even perhaps crucial, to a judgment
on the exclusionary. rule’s constitutionality. For several reasons, however,

187. See, e.g., Weinstein, supra note 29, at 152-62; Wilkes, A Critique of Two Arguments
Against the Exclusionary Rule: The Historical Error and the Comparative Myth, 32 Wasn. &
Leg L. Rev. 881, 884-93 (1975). Similarily in Mapp, the majority ultimately rested imposition
of the rule upon the states on the ground that it is a constitutional command. Mapp v. Ohio,
367 U.8. at 660.

138. See supra note 35 and infra note 251.

139, See generally supra notes 35, 69-86 and accompanying text. The rationale will be
explored in more detail subsequently. ‘

140. See supra note 10 and accompanying text.

141, W. Hursr, supra note 49, at 70-71. Judicial law making not based on constitutional-
ized intentions is reversible by ordinary legislation. For example, referring to the case of People
v. Cahan, 44 Cal. 2d 434, 282 P.2d 905 (1955) one commentator notes that “the California
Supreme Court did not decide the [imposition of the exclusionary rule] on a constitutional
basis. Rather, it held the exclusionary rule to be a “judicially declared rule of evidence.’” Cox,
supra note 35, at 78. Similarly, on the federal level, supervisory powers over lower federal
courts would be subject to Congressional alterafion, an exercise of “Regulations.” U.S. ConsT.
art. ITL, § 2. Furthermore, a federal supervisory power over lower state courts is highly suspect.
See McGarr, The Exclusionary Rule: An Ill Conceived and Ineffective Remedy, 52 J. Crim. L.
CrivivoLocy & PoL. Sci. 266, 268 (1961) [hereinafter cited as McGarr]; Burns, Mapp v. Ohio:
An All American Mistaoke, XIX De PacL L. Rev. 80, 81-82 (1969). See gererally Hill, The Bill
of Rights and the Supervisory Power, 69 CoLume. L. Rev. 181 (1969).

142, Paulsen, supra note 35, at 264. ‘

143. See Friendly, supre note 126, at 953-54; Hofstadter and Levittan, Lest the Constable
Biunder: A Remedial Proposal, 20 RECORD OF THE ASSOCIATION OF THE Bar or THE CrTvy oF
New York 629, 631-33 (1965); McGarr, supra note 141, at 267.
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these historical arguments will be temporarily put aside.

First, while approaching the threshold,** scholars have not reached a
consensus on the proper criteria to use when studying historical materials.
This issue requires some explication.’* To begin with, research does not re-
create history. As with all history, some facts are always more pertinent
than others. Moreover, economists for example, approach historical materi-
als differently than theologians. Each discipline has criteria intended to dis-
cern relevance. Different subjects require different methods of inquiry.™®
The materials studied can be misconstrued if the criterion initially em-
ployed is later found defective. Experience indicates it is far more likely
than not that in the course of investigation scholars make mistakes e.g.,
wrong assumptions.*” Take for example the scholar who assumes history
has been evolving in a predictable direction: the increasing actualization,
dissemination and expansion of personal liberty.'** In 1948 our scholar de-
cides to study free speech in the United States during the Revolutionary
War period.14®

Since our scholar in 1948 brings to his study knowledge of the events
occurring between the revolutionary period and his own time, that knowl-
edge might affect which revolutionary period “facts” he considers pertinent.
More specifically, his assumptions regarding the progress of liberty could
lead to his interpreting events during the revolutionary period to he

144. See generally Perry, supra note 1, at 263-97; Non Interpretive supra note 17, at 327-
41; R. Bercer, GoveERNMENT By Junictary 363-72 (1977); W. HugsT, supra note 49, at 32-40,
56-66.

145. Historical research is a fragile tool, fraught with the possibility of intentional or un-
intentional abuse. Intentional abuse, disregarded here, is fraud of either misdemeancr or feloni-
ous proportions, It is the danger of unintentional abuse that is addressed here. Cf. Gangi,
supra note 1, at 80 n.464. See also E. VoreLiN, NEw Scmnce Or Povrrics 3-49 (1952) [hereinaf-
ter cited as New Science].

146. New Science, supra note 145, at 4-6. Professor Voeglin adds: “even Aristotle had to
remind certain pests of his time that an ‘educated man’ will not expect exactness of the mathe-
matical type in a treatise on politics.” Id. at 5.

147. L. Strauss, Naturas Ricnr Anp History 20 (1952).

148. Compare Shattuck, supre note 17, at 368, with Perry, supra note 1, at 289, Professor
Tuevson notes: “ “The real history of the idea of progress,’ it has been remarked, ‘is not written
yet.’ The reason is not hard to find. Historians who have written on the subject have themselves
been so deeply permeated by the progressivist faith that they could hardly view it objectively.”
E. Tuveson, MoLenNiuM Anp Uroria 2 (1964). According to Professor Bickel:

The Justices of the Warren Court thus ventuzred to identify a goal, It was neces-
sarily a grand one—if we had to give it a single naine, that name:. . . would be the
Egalitarian Society. And the Justices steered by this goal . . . in the belief that pro-
gress, called history, would validate their course, and that another generation, re-
membering its own future, would imagine them favorably. . . . On such a faith . . .
was built the Heavenly City of the Twentieth-Century Justices.

A. Bicker, TE SupREME COURT AND THE IDEA OF PROGRESS 13-14 (1970). See also Ely, supra
note 49, at 946; Linde, supra note 48, at 230; Sandalow, supra note 17, at 1168, 1181; Ely, supra
note 17, at 52-54; Gangi, supra note 25, at 257-60.

149. Z. Cuarek, FRee SPEECH IN THE UNITED STATES 21 (1948).
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foreshadowings of later events — events which the author knows occurred
prior to the time of his writing. In short, such a scholar may subconsciously
connect events in order to demonstrate continuity and the progress as-
sumed. Certain events during the revolutionary period become seeds of lib-
erty intended to grow into what is or should be the public posture (a pro-
gressive curve is agsumed) in 1948.%° The possibility that assumptions will
affect the selection and interpretation of facts is compounded when the
words used — e.g., free speech — are the same in both periods. In short,
words or events are not self-interpreting, and one may require further infor-
mation to help determine what was intended when those words were
employed.’®

Therefore, in order for historical studies to be considered acceptable to-
day at least four criteria should be employed: (1) the author of the work in
guestion must attempt to understand the “values” ennunciated by the his-
torical figures as they themselves understood them;®* (2) opinion (percep-
tion of principles) which developed only after the period studied must be
exorcised from any purported reconstruction;'®® (3) an author must attempt
to demonstrate concretely, and experientally, what was meant by the opin-
ions expressed;'* (4) should different perceptions exist regarding what opin-
ions were held during the period studied, the author must attempt to deter-
mine the relative extent of adherence to the different opinions.'*

Thus, regarding our earlier example, it is generally recognized today
that when “free speech” was used by those framing the first amendment,
they did not intend thereby to supercede the common law doctrine of sedi-
tious libel.'®® This is just one example of why the above criteria are
important.

Should it be demonstrated that scholars fail to adhere to the minimum
criteria described above, their conclusions become suspect and it is neces-
sary to once again examine the original materials, hopefully with a less
prejudiced eye. In many respects, this article attempts such a reexamination
of the assumptions regarding the contemporary role of the Court in general,

150. See L. Levy, supra note 21, at 1.

151. W. HursT, supra note 49, at 32-40. For a more thorough discussion, see Gangi, supra
note 25, at 285-87.

152. Professor Strauss put forth the principle:

Our most urgent need can then be satisfied only by means of historical studies which

would enable us to understand classical philosophy exactly as it understood itself,

and not in the way in which it presents itself on the basis of historicism. We need, in

the first place, a nonhistoricist understanding of nonhistoricist philosophy.
L. STrAuss, supra note 147, at 33.

153. See Gangi, supra note 1, at 55-56 (discussing Professor Raoul Berger on the content
of the fourteenth amendment.)

154. See generally L. LEvY, supra note 21 at 1-5.

155. See, e.g., R. BERGER, supra note 144, at 419-22.

156. Compare supra notes 149-50 and accompanying text, with L. LEvY, supre note 21 at
ix, 213-14.
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and the constitutional status of the exclusionary rule in particular.

The second reason for setting aside the competing historical claims has
to do with the realization that any serious probing of those claims reveals
the infusion of other issues. Self-incrimination and coerced confessions for
example, have already been noted.!”” The following also may be added: (1)
failure of other remedies to deter police lawlessness;®® (2) the necessity of
providing a “meaningful” remedy for violated personal rights;'*® (3) the eth-
ical correctness of the rule;'*° (4) protection of judicial integrity;'®! (5) pres-
ervation of a fair trial;'*® (6) encouragement of police efficiency;'®? (7) pres-
ervation of “justice;”'® (8) protection of group values and maintenance of
the doctrine of legal innocence.’*® In short, the historical debate often dis-
guises these additional considerations. The above considerations will be ad-
dressed directly in Phase II of the exclusionary controversy.

Third, the competing historical claims make evident the existence of
different criteria of relevance. For example, it is apparently assumed by ex-
clusionary proponents that history is viewed as being a tale of progress, ex-
pressed in such terms as advancing stages of civilization, growth of individ-
ual rights or moral evolution.*® From the perspective of such believers,
common law precedent appears preoccupied with reliability (factual guilt) in

157. See supra notes 10, 125 and accompanying text.

158. See supra note 35 and accompanying text.

159. See Kamisar, supra note 34, at 344-50. The issue of a meaningful remedy does not
automatically result in an exclusionary answer. Instead, it raises the following questions: (a)
What do we mean by a right? (b) How do we know when we have one? (c) Is there a right to a
meaningful remedy? (d) How do we propose an answer to (c)? (e) Which institution, if any, was
authorized to decide if a remedy provided is “meaningful?” (f) Who must be convinced that the
remedy provided, is truly a remedy, or to put it another way, who must he convinced that the
remedy provided is “meaningful?” (g) Finally, how do we distinguish rights and remedies once
offered by the courts, but now discarded, from those the courts now tell us exist.

160. See infra notes 246-59 and accompanying text.

161. See infra notes 295-306 and accompanying text.

162. See, e.g., Snyder, Justice at the Expense of Truth: A Comment on the Opinion in
Rogers v. Richmond, 10 U. Kan. L. Rev. 425, 425-28 (1962).

163. Exclusionary proponents usually argue that police efficiency improves when, denied
the ease of building their case through the use of intimidating interrogation tactics, police are
prompted to search for cther evidence, independently secured, through skillful investigation.
See, e.g., supre note 95 and accompanying text; Case Note, Failure to Cive Warning of Consti-
tutional Rights Prior to Police Interrogation Violates Fifth Amendment Privilege Against
Self-Incrimination, 1966 Utau L. Rev. 687, 695; Barrett, Exclusion of Evidence Obtained by
fllegal Searches—A Comment on People v, Caken, 43 Caur. L. Rev. 565, 577-79, 687-88
(1955). But see Gangi, A Critical View of the Modern Confession Rule: Some Observations on
Key Confession Cases, 28 Ark. L. Rev. 45-47 (1974).

184. See generally Kamisar, supra note 52; Note, Exclusionary Rule Under Attack, 4 U.
Barr. L. Rev. 89, 122-23 (1974) [hereinafter cited as Attack).

166. See supra notes 98-103 and accompanying text. See also infra notes 411-16 and ac-
companying text, '

166. Compare supra notes 68-87 and accompanying text with A. BickgL, supra note 148,
at 11-13; G. GiLMORE, THE Acks oF AMERICAN Law 99-100 (1977).
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particular cases, instead of the more advanced view of protecting the integ-
rity of the process through the Due Process Model. Once these progressivist
assumptions take hold, the emphasis falls on an heretofore non-existent
criminal justice system: a future paradigm. Public policy options are accord-
ingly limited to those perceived as moving in conformity with the assumed
desirable product of the evolutionary process.'®” Progressivist assumptions
also taint precedents, frequently leading to interpretations quite different
from those which their historical context supports.'® Furthermore, these as-
sumptions begin to spill over onto traditional canons of construction. As
Professor Wolfe demonstrates, there is a correlation between progressivist
assumptions and abandonment of traditional canons.’%

Finally, progressivist assumptions have a powerful effect on the ques-
tion of whether the Constitution is to remain a viable document, one adapt-
able to changing economic, social, political and moral circumstances. An af-
firmative response does not thereby resolve such issues as what branch did
the Framers charge with the task of adaptation, or how were such changes
to be decided, or, regarding the former questions, are we still bound to pro-
ceed in the same fashion as dictated by the Framers two hundred years ago?
Thus, progressivist assumptions affect one’s attitude toward history and ca-
nons of construction, which in turn leads to a disposition to see the Consti-
tution, at least in part, as an open-ended document.'?® These issues are only
dimly perceived in the debate over the historical origins of the exclusionary
rule. Other commentators have already clearly formulated the eventual
question of whether the judiciary may legitimately assume the function of
primary public policy-maker.'™

167. See Chase, supra note 17, at 519; Packer, supre note 99, at 13-18. See also Professor
Horowitz's comment with respect to Judge Pound: “The principle argument [made by Pound]
is that there is some sort of inevitable and necessary unfolding of different stages of legal
ideas.” Horowitz, Review Essays, The Conservative Tradition in the Writing of American Le-
gal History, 17 Am. J. LEa. Hist, 275, 279 (1973). Horowitz then reviewed Pound’s stages: (a)
Archaic; (b} Strict Law; and (¢} Liberalization. Id. Horowitz then observes: “The watchword of
this stage is morality or some phase of ethical import, such as good conscience . . . or natural
law. . . . Never are we told why the second stage becomes the third, or, indeed, which social
forces gain and which lose by this transition.” Id. at 279.

168. Compare Adamson v. California, 332 U.8. 46, 68-123 (1947) (Black, J., dissenting)
with Berger, Incorporation of the Bill of Rights in the Fourteenth Amendment: A Nine-Lived
Cat, 42 Omio St L.J. 435 (1981), and Everson v. Board of Education, 330 U.S. 1 (1947), with R.
CorD, SEPARATION OF CHURCH AND STATE: HistomicaL Fact Anp Current Fiction 102-33
(1982).

169. Professor Wolfe comments: “The distinctive aspect of modern discussion of rules of
interpretation is . . . that they hardly exist.” Wolfe, suupra note 49, at 305. See generally Wolfe,
supra note 48, at 297-99, 304-07; Gangi, supra note 1, at 5-10, 55-56; W. Hursr, supra note 49,
at 56-65.

170. A systematic presentation and assessment of such questions is beyond the scope of
the present article. See Gangi, suprae note 26, at 2567-64, 268-73.

171. See generally R. BERGER, supra note 144, at 373-96; Non Interpretive, supra note
17, at 281; W. HursT, supra 49, at 67-69, 99-106. For example, what really prevents Congress or
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In short, concealed under the historical debate debris is the question of
what role the Supreme Court may legitimately play in contemporary Ameri-
can government. The contention thus presented is that if the Supreme
Court imposes the exclusionary rule on no other basis than a majority’s be-
lief in its beneficence as public policy, then, like its laissez-faire predeces-
sors, the Court arbitrarily cuts off and inhibits deliberation by representa-
tive institutions.'?®

d. Summary. The historical debate can be put aside because: (1) there
is insufficient consensus regarding how to pursue historical research; (2) the
debate is intimately related to other issues best pursued directly or else-
where; and (3) progressivist assumptions prompt examination of the judicial
role which emerges clearly only in Phase II of the exclusionary debate. Put-
ting the historical debate aside, however, does not imply that history is irrel-
evant. On the contrary, historical evidence is not only relevant, but it is
crucial for establishing that, for whatever it may be, the exclusionary rule is
not now, nor could it have ever been, a personal constitutional right. Under
the criteria of historical research suggested above, a good case, even a defini-
tive one, can be made for rejecting the position that the exclusionary rule
can have constitutional status. More precisely, while it may be impossible to
conclusively discern the Framers’ fourth amendment intentions in every re-
spect, surely exclusion of reliable evidence was never envisioned.

To understand both the nature and content of personal rights as they
were understood by those who framed and lived them, it becomes obvious
that exclusion of otherwise reliable evidence, because of illegality in acquisi-
tion, could not be traced to any intention of the Framers. The common law,
along with statutory law passed pursuant and subsequent to adoption of the
Constitution, and state laws, are themselves monuments to that conclu-
sion.’” By the same token, contemporary standards of privacy read retroac-
tively into the Framers’ fourth amendment intentions as providing a consti-
tutional basis for exclusion, would prove unsustainable.'” Examination of

even the Court from “adapting” the Constitution to medern times by substituting a four for a
two year term for representatives? See Gangi, supra note 1, at 26 n.213, To put the adaptabil-
ity issue in Professor Bridwell’s terms: “[O]ne of our most outstanding modern rhetorical ques-
tions [is] ‘[m)ay we thrust aside the dead hand of Earl Warren?' Bridwell, The Scope of
Judicial Review: A Dirge for the Theorists of Majority Rule, 31 S.C.L. Rev. 617, 64344 n.114
(1980).

172. See Gangi, supra note 1, at 54. Professor Mendelson describes that unique judicial
experiment in government called “Warren Court activism” as containing opinions that grew
“more and more devious, sloganistic and directed to the human thirst for fairy tales . . . [the]
purpose [being] to obscure (for lesser minds) a raw exercise of judicial fiat.” Mendelson, Raoul
Berger's Fourteenth Amendment—Abuse by Contraction vs. Abuse by Expansion, 6 HastiNgs
Const. L.Q. 437, 440-443 (1979). For a brief survey of periods of activism on the Supreme
Court, see Mendelson, Separation, Politics and Judicial Activism, 52 Inp. L.J, 313 (1977).

173. See supra notes 6-26 and accompanying text.

174. The point is simply that “privacy” is not an explicit constitutional command. Fur-
thermore, the fourth amendment certainly did not prohibit all searches, only “unreasonable”
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historical materials would reveal that whatever rights were intended to be
protected by the Framers in the fourth amendment, legislative delineation
and oversight would be more consistent with that evidence and our constitu-
tional scheme than judicial imposition.

In response to the above, a contemporary exclusionary supporter would
respond: So what? We are not talking about what the Constitution meant
two hundred years ago, but today, under circumstances the Founding Fa-
thers could never have anticipated. As Professor Miller has put it: “The
Founding Fathers have been buried. They should not rule us from their
graves.”” Therefore, it is asserted that until the progressivist assumptions
underlying such an attitude are identified, appreciated and challenged as
such, there is no realistic prospect that they will be rejected. Indeed, the
fruits of even the most impeccable historical research pursued would be
largely ignored, as have been other historiographical materials. Thus, it
seems more fitting and practical that a theoretical case for use of proper
criteria of relevance be enunciated first, after which an adequate critique of
assumptions currently dominating the legal literature would be more
effective.!?®

2. The Deterrence Debate

a. The Rationale, Evidence exclusion obviously does not prevent an al-
ready occurred illegality. The door has already been broken, the privacy in-
vaded and the evidence seized. In the early exposition of the exclusionary
rationale, however, there is much to suggest that implementation of the rule
was urged to deter (i.e., discourage, make too costly by jeopardizing convic-

ones, and the rule never contemplated exclusion of reliable evidence, however it was acquired.
The states, before the decision in Mapp v. Ohie, 367 U.S. 643 (1961}, had been free to adopt,
reject, or modify the rule. Accordingly, Professor Allen attacks this issue from another vantage
point: ’ :

Analysis of recent Supreme Court opiniens has led some to the conclusion that the

value recognized as of primary importance in these cases is not a ‘right of privacy”. It

is rather what might be called a privilege against conviction by unlawfully cbtained

evidence. Whatever may be said for the exclusionary rule as a deterrent to invasions

of privacy, there can be little doubt that the consequence of administering the rule is

to create a ‘privilege against conviction’ by ‘unconstitutional evidence’.

Allen, Federalism and the Fourth Amendment: A Requiem for Wolf, Sue. Cr. Rev. 7, 35
(1961).

175. Miller, Ar Inquiry into the Relevance of the Intentions of the Founding Fathers,
With Special Emphasis Upon the Doctrines of Separation of Powers. 27 Ark. L. Rev. 583, 601
(1963).

176. With respect to historical material see supre sources accompanying note 138; R.
BERGER, supra note 144, at 52-68, 177-66; W. Kenpart & G. CAREy, supra note 18, at 9-11;
Parry, supra note 1, at 266-75, 284-57. With specific respect to assumptions dominating the
legal literature, see Bridwell, The Federal Judiciary: America’s Recently Liberated Minority,
30 S.C.L. Rev. 461, 472-74 (1979).
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tions) future police violations.” If convictions were lost, police would re-
frain from engaging in such conduct in the future. The exclusionary rule
provided & judicially implied remedy where no other practical legislative or
administrative remedy would have proven effective.l” The rule was the
means by which the Court could, in effect, police the police.’™ As a practical
proposition, the deterrent effect of the rule was recognized early on as “an
act of faith, because we do not have impressive factual proof to make a clear
certain demonstration.”18®

b. Opposition Reasoning and Tactics. Rule opponents eventually seized
upon this admission and before long challenged imposition of the rule on
the practical grounds that “the rule does not work.”#1 They tried to identify
the rule’s viability with its factual ability to deter police misconduct,'®® and
sought to demonstrate that the rule failed to live up to its billing. They
claimed, first, that the sanction (exclusion of evidence) fell most directly on
prosecutors, not police.’®® Police, therefore, often were not deterred.!’® Sec-
ond, the rule assumed that convictions are of paramount importance to line
officers, whereas in fact they often are concerned only with “arrests and case
clearances.”** Oftentimes the purpose of the police is to seize (narcotics,
weapons), or harass (prostitution, gambling), and conviction (going to trial)
many times is not contemplated. Loss of convictions, therefore, would not
and could not deter such police practices.®

Opponents attempted to demonstrate further, that rigorous exclusion-
ary assumptions treated all crimes and all violations equally. The rule, they
asserted, hunted a mosquito with an elephant gun. It failed to distinguish
the effects of the rule on different kinds of crime (narcotics versus murder),
the varied effect the rule had on police conduct, and the profoundly differ-
ent effect of different crimes upon the population.’® Opponents therefore
argued that: (1) Certain crimes should be put outside the scope of the rule
because not doing so is too costly for society; (2) the rule made no distine-
tion between corrupt policemen and those merely overzealous; or (3) be-

177. See, e.g., Attack, supra note 164, at 103.

178. See Elkins v. United States, 364 U.8. 208, 220-21 (1965).

179. Id. at 217-19. See, e.g., Amsterdam, supra note 17, at 431-34; Finzen, The Exclusion-
ary Rule in Search and Seizure: Examination and Prognosis, 20 U. KaN. L. Rev. 768, 770-71
(1972).

180. Paulsen, Safeguards in the Law of Search and Seizure, 52 Nw. U.L. Rev. 65, 74
(1958).

181. Canon, Is the Exclusionary Rule in Failing Health? Some New Date and a Plea
Against @ Precipitious Conclusion, 62 Kv. L.J. 631, 684 (1974).

182. Oaks, supra note 35, at 665, 671.

183. Id. at 726.

184. Procedure, supra note 121, at 238-39. See also Burger, Who Will Waich the Watch-
manf 15 Am. UL. Rey, 1, 11 (1964).

185. Wingo, supra note 85, at 576.

186. Procedure, supra note 121, at 239-40.

187. See supra notes 41-50 and accompanying text,
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tween a mistaken snap judgment on the part of an individual officer and a
premeditated police policy of systematic violations; and finally; (4) imple-
mentation of the rule resulted in the escape of guilty defendants.'®® Having
lost the legal argument over application of the rule to the states in 1961,
rule opponents apparently concentrated on challenging the rule’s ability to
deter and thereby sought to limit its application.

The Burger Court, as previously noted, did not take long to elevate de-
terrence from a prime to the sole justification for the rule’s existence.'® “In
sum, the rule is a judicially created remedy . . . rather than a personal con-
stitutional right of the party aggrieved.”'*! Having selected deterrence as the
raison d’etre, when defendants petitioned to extend the rule’s application,
the Burger Court often held that the proposed extension would not in fact
deter, or the expected deterrent effect was counter-balanced by more impor-
tant considerations.'®®

This retrenchment occurred much to the chagrin of rule supporters. As
summarized earlier, they charged the Burger Court with a redefinition of the
rule’s purpose,’®® and accused it of distorting relevant precedents.'* Con-
trary to the Burger majority, they argued (and this will be examined later)
that the original justification for the rule was not deterrence; rather, deter-
rence was only a bonus. The rule, instead, was a personal constitutional
right, and a moral imperative of judicial integrity. The rule required the
exercise of judicial review to guarantee Bill of Rights constitutional protec-
tions.'*® Furthermore, rule supporters argued that if the rule failed to deter,
that failure might be attributable precisely to the Court’s unwillingness to
close existing loopholes, or extend the rule to cover those situations where

188. See Finzen, supra note 179, at 772; Oaks, supra note 35, at 669-72; Kaplan, supra
note 35, at 1032-35, and Wingo, supra note 35, 575-79. For additional sources, see Confessions,
supra note 10. ch. III, n.135.

189. Mapp v. Ohio, 367 U.5. 643, 6565 (1961).

190. United States v. Calandra, 414 U.S. 338, 354 (1874). Chief Justice Burger is on rec-
ord as being an opponent of the rule. See Burger, Who Will Watch the Watchman, 14 Am, U.L.
Rev. 1 (1964) (published prior to his appointment to the Supreme Court}. See also Bivens v.
Six Unknown Federal Narcotic Agents, 403 U.8. 388, 411 (1971) {Burger, C.J.).

191, United States v. Calandra, 414 U.S. at 348,

192. See, e.g., Harris v. New York, 401 U.S. 222, 224 (19'71), Calandra v. United States,
414 U.S. 338, 354 (1974). See generally Bennett, supre note 118, at 1130-33; Dershowitz & Ely,
supra note 112, at 1209-27; Schrock & Welsh, supra note 35, at 263-71; Sevilla, supra note 35,
at 860; Shapiro, Mirands Without Warning: Derivative Evidence as Forbidden Fruit, 41
Brookryn L. Rev. 325, 339-44 (1974).

193. Critique: On the Limitations of Empirical Evaluations of the Exclusionary Rule: A
Critique of the Spiotto Research and United Stetes v. Calandra, 69 N.w. U.L. Rev. 740, 778
(1974) [hereinafter cited as Critique].

194, Critique, supra note 193, at 778-90; Attack, supra note 164, at 102-22. See also
supra note 190.

195. See generaily Bennett, supra note 118, at 1133-47; Kamisar, s the Exclusionary
Rule an ‘Illogical’ or ‘Unnatural’ Interpretetion of the Fourth Amendment, 62 JUDICATURE, 67,
79-80 (1978); Shrock & Welsh, supra note 35, at 295-302.
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police avoidance could be discerned.!?

¢. Two Levels of Confrontation. Between exclusionary rule proponents
and opponents, serious public policy differences may be identified. What
each camp is talking about occurs on two interrelated levels. The first level
contains questions relating to the efficacy of the exclusionary sanction, Does
the rule work, how does it work, and in what kinds of situations? Is more or
less exclusionary application better or worse for the citizenry? On the sec-
ond level, the issue of whether specific Bill of Rights provisions limit first
level public policy-making options is addressed. In other words, if exclusion
is required by the Constitution, then legislators may not circumscribe it on
the ordinary legislative level, and may instead be required to propose an
amendment to the Constitution if they conclude the exclusionary rule appli-
cation is no longer conducive to the common good.

First level issues are outside the scope of this article. They are largely
questions of evaluation and prudential judgments which are traditional leg-
islative functions. Questions on the second level concerning Bill of Rights
provisions and what branch of government was intended by the Framers to
address public policy questions, however, end precisely where they must by
addressing the issue of what role the Court is to play in interpreting the
constitutional text and what limits exist regarding public policy options. As
concluded with respect to the historical arguments, the above issues are per-
haps best confronted directly in Phase II of the exclusionary debate.!®”

d. Conclusion: Put Debate Aside. Insofar as the debate over the deter-
rent effect of the exclusionary rule relates to its efficiency, it is put aside,
because before factual evaluation of the rule’s deterrent ahility occurs or
related prudential judgments are made, arguments defending the imposition
of the rule by the judiciary would have to be found illegitimate. For the
same reason, suggested modifications of the rule or alternative remedies are
not considered in this article.'** Such proposals are relevant to representa-

196. See supra at notes 192, 194-95. See generally Chase, supra note 17, at 525-51; Se-
villa, supra note 35, at 849-50; Shapiro, supra note 192, at 332-39. In regard to the reasoning
used to justify expansion of the rule, Professor Barker has concluded “[t]he party is damned by
this evidence from the moment it is found, and if it is admissible even in a civil action, the
deterrent affect of the Mapp policy is watered down.” Barker, Admissibility in Civil Actions of
Constitutionally Protected Evidence: Some Brief Observations, 84 Avs. L. Rev. 512, 522
(1970).

197. As mentioned earlier, questions on the second level inevitably raise issues such as
what protections did the Framers intend to provide when the Bill of Rights was proposed and
ratified, what judicial role was envisioned, and was not the legislature—the people—given con-
siderable latitude, especially on the state level, to deliberate on the common good.

198. The interested reader, however, may wish to explore suggested modifications or al-
ternative proposals. For those commentators generally inclined toward alternatives, see Da-
vidow, supra note 35; Kaplan, supre note 35, at 1041-45; Levin, supra note 35; Spiotto, Search
and Seizure: An Empirical Study of the Exclusionery Rule and Its Alternatives, 2 J. LEcAL
STupIEs 243, 269-75 (1973): Wilkey, The Exclusionary Rule: Why Suppress Valid Evidence?,
62 JubicaTure 215, 227-32 (1978); Wingo, supra note 35, at 579-82; Federal, supra note 35;
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tive policy makers only if they are not prohibited by constitutional provi-
sions from engaging in deliberation. Although the matter is discussed subse-
quently, the following proposition is set forth. If a constitutional basis for
the exclusionary rule cannot be found, then the Weeks'*® and Mapp®*™ cases
are symbolically equivalent to the decisions in Bailey v. Drexel Furniture
Co.29! and Schecter Poultry Corp. v. United States.2®® All four of these cases
illegitimately cut off deliberation on the common good by representative
institutions,?®?

3. The Empirical Data Dispute

The empirical data dispute is the chronologically advanced state of the
deterrence argument, its distinguishing feature being the crossing of statisti-
cal rather than legalistic swords.?®* The issue here is how the exclusionary
rule actually affects police behavior.

a. Origin and Purpose. The empirical assault on the exclusionary rule
began with Professor Qaks,*® who along with others®** sought to prove that
the rule in fact failed to deter police illegalities. Professor Oaks and those
agreeing with his side of the argument believed that the evident increase in
suppression motione following Mapp®” demonstrated that the rule was not
deterring police. Professor Qaks did not stop there. He also sought to
demonstrate the negative impact of the rule, breaking it down into eight

Decline, supra note 35, at 77-91; Use, supra note 35; Injunctive supra note 35, at 502-05.

For those commentators generally inclined toward rule modification, see Gandara, Admis-
sibility of Confessions in Federal Prosecutions: Implementation of Section 3501 By Law En-
forcement Officials and the Courts, 63 Geo. L.J. 305 (1974); Horowitz, supra note 35; Sauter,
supre note 35, at 160-62; and Note, Excluding the Exclusionary Rule: Congressional Assoult
on Mapp v. Ohio, 61 Gro. L.J. 14563, 1472 (1973) [hereinafter cited as Excluding]. Contray
views are expressed by Bennett, supra note 91, at 1147-59; Chase, supra note 17, at b87-88;
Kamisar, supra note 34, at 345-46.

199. Weeks v. United States, 232 U.S. 383 (1914).

200. Mapp v. Ohio, 367 U.S. 643 (1961).

201. 259 U.S. 20 (1922).

202. 295 U.S. 495 (1935).

203. See infra notes 202, 443-69 and accompanying text. Compare B. Carpozo THE Na-
TURE OF THE JupiciaL ProcEss 73, 76-79 (1921) and A. GOLDBERG supre note 42, at 51-52 with
W. Hurst supra note 49, at 69, 104-05 and G. GILMORE, supra note 168, at 91-93. See also
Gangi, supre note 1, at 32-33, 50-51. With the Court’s decision in United States v. Calandra,
414 U.S. 338 (1974) one could say that Weeks and Mapp have been silently overruled, some-
thing like the current status of Barron v. Baltimore, 32 U.S. (7 Pet.) 243 (1833).

204. See generally Amsterdam, supra note 17, at 475 n.593; Nagel, Testing the Effecis of
Excluding Illegally Seized Evidence, 1965 Wis. L. Rev. 283; Note, Effect of Mapp v. Ohio on
Police Search and Seizure Practices in Narcotics Cases, 4 CoLum. J.L. & Soc. Pross. 87 (1968)
[hereinafter cited as Effect]; Procedure, supra note 121 at 238-42.

205. See Oaks, supra note 35.

206. See, e.g., Kaplan, supra note 35, at 1033-35; Spiotto, supra note 198, and Wingo,
supra note 35, at 575-79.

207. Qaks, supra note 35, at 681.
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categories. According to Professor Oakes, the exclusionary rule: (1) provides
nothing for the innocent, but freedom for the guilty;**® (2) may foster false
testimony by the police,>® thereby introducing the problem of police per-
jury;**® (3) contributes to delay and diversion from the primary questions of
guilt and innocence;** (4) may have side effects on the criminal Jjustice sys-
tem, such as (a) lowering standards of probable cause in order to circumvent
the effects of releasing guilty defendants, (b) delaying the final disposition
of criminal trials due to suppression hearings, and (c) increasing the number
of guilty pleas and/or lowering the length of sentences wherein suppression
of evidence would be in doubt;® (5) encourages police immunization of
criminals by collusionary illegal searches:*!* (6) leads to police imposition of
extra-judicial punishment, either directly or in cooperation with citizen vigi-
lantes;** and (8) forestalls development of alternative remedies and unjusti-
fiably contributes to public perception of the courts handcuffing the
police.™*

b. Thrust and Parry. All parties to the exclusionary debate concede
that the initial thrust on the rule’s effectiveness by opponents was successful
in one important respect: “By portraying the exclusionary rule as a prag-
matic social policy, rather than a hecessary adjunct to basic constitutional
principles, the critics . . . shifted the scope of debate from their losing posi-
tion on legal principles to the ambiguous outcome of empirical evolution.”*1#

Supporters responded to this empirical thrust by: (1) challenging the
assumption that the number of motions to suppress constitutes an adequate
statistical criterion;"? (2) contending that an immediate drop in motions to
suppress so soon after the rule’s adoption evidenced unrealistic expecta-
tions;*® (3) issuing studies purporting to show that the rule’s effectiveness
could be supported;*'® (4) contending that any evident ineffectiveness was

208, Id. at 738-39.

209. Id. at 739-42.

210. Id. See also People v. McMurty, 64 Misc. 2d 63, 314 N.Y.8.2d 194 (Crim. Ct. 1970);
Police Perjury: An Interview With Marin Garbus, 8 Ceim. L. Buri. 363 (1972) [hereinafter
cited as Police]; Sevilla, supra note 35, at 863-75; Younger, The Perjury Routine, 8 Crm. L.
BuLr. 561 (1967); Procedure, supre note 121, at 241.

211. Oaks, supra note 35, at 742-47,

212. Id. at 747-49,

213. Id. at 749,

214. Id. at 749-53.

215, Id. at 753-54,

216. Critique, supra note 193, at 776-77.

217. See Cannon, supra note 181, at 713; Critique, supra note 193, at 746; Procedure,
supre note 121, at 242,

218. Procedure, supra note 121, at 242,

218. See generally Canon, supra note 181; Kamigar, supra note 85, at 340-41; Katz, The
Supreme Court and the States: An Inquiry into Mapp v. Ohio in North Carolina. The Model,
the Study and the Implications, 45 N.C.L. Rev. 119, 130-47 (1966); Wingo, supra note 35, at
686-88; Critique, supra note 198; Effect, supra note 204, at 89-104.
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due to the continued existence of legal loopholes encouraging police disobe-
dience, a situation prompted by the Burger Court’s abandonment of the
Warren Court’s vision;®® (5) suggesting that the cure for the rule’s evasion is
a matter of better police training and reforming police behavior;"** and
finally and most importantly, (6) claiming that empirical demonstrations
were irrelevant because therein deterrence and not a constitutional criterion
such as judicial integrity was identified as the primary justification for the
rule.22* After all, rule supporters asserted that the real issues are what is the
nature of our society and the rights we possess.**®

One can sympathize with Professor Amsterdam’s evaluation of the fore-
going empirical exchange as a “standoff.”*** Similarly, another commenta-

230. See supra note 196 and accompanying text.

991, Canon, supra note 181, at 716-17. See Effect, supra note 204, at 89-96. There are
geveral areas which are beyond the scope of this article, though pertinent to an assessment of
the exclusionary rule. They are omitted because unless the rule is found to be properly before
representative institutions, they cannot be utilized in any assessment of the rule of public
policy.

First, there is the question of how the rule affects police organizations and training. See
generatly SkoLNIck, JusTice WrrHouT TRIAL, 219 (1975); LaFave, Improving Police Perform-
ance Through the Exclusionary Rule—Part IL: Defining the Norms and Training the Police,
30 Mo. L. Rev. 566, 593-607 (1965); McGowan, Rulemaking and the Police, 70 MicH. L. REv.
659 (1972); Milner, Supreme Court Effectiveness and Police Organization, 36 Law & CoNTEMP.
Prozs. 467, 483-85 (1971); Oaks, supra note 35, at 700-01; Sevilla, supra note 35, at 875-78.

Second, there is the distinet possibility that police staff officers and police jine officers view
the rules differently. See generaily, R. DaLEY, TARGET BLUE, 57-86 (1973); SKOLNICK, supra, at
219-20, 225-27; Oaks, supra note 35, at 727-34; Effect, supra note 204, at 101-102.

9299, See generally Bennett, supra note 118, at 1133-47; Schrock & Welsh, supra note 35,
at 335-72; Procedure, supra note 121, at 246-47.

223, See generally Procedure, supra note 121, at 244-45; Critique, supra note 193, at 776,
T82.

294, Amsterdam, supra note 17, at 475 n.593. An attempt to provide an empirical
demonstdration of deterring police misconduct places a Justice, not to mention a scientist-
scholar or strict methodologist of data evaluation, in a rather ridiculous position. First, once
Mapp made the exclusionary rule constitutionally mandated throughout the states, the com-
parision between exclusionary and nonexclusionary jurisdictions became imposgible, Further-
more, this presumes all other factors (quality of police training and elarity of directions) would
be equal. In this author’s opinion, this would be an approvable assumption.

Second, examination of available literature reveals so many variables that the task of de-
termining relevance — not to mention the availability of reliable data — shatters the patience
of even the most imaginative researcher. Take, for example, the prospect that some police may
not make an arrest at all. They may simply walk away because they are not sure the arrest
would be valid, or that the arrest would be prosecuted. This author contends that this data is
relevant to the rule’s evaluation. The question then becomes where would one find such a data.
The problem is that this data does not exist. This makes it impossible to empirically assess its
impact on citizens.

Similarly, if the police merely seize an item, and indeed it is an illegal seizure, but no arrest
is made, where do these figures show up? Furthermore, prosecutors anticipating a motien to
suppress the evidence may drop the charges. See Canon, supra note 81, at 718; Procedure,
supra note 121, at 242.

Doubt and competing evidence, however, are nothing new to legislators. They confront
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tor's astute observation is that such empirical exchanges “illustrate the ob-
stacles that stand in the way of any sound, empirical evaluation of the
rule.”** The empirical dispute, in fact, masks more complex questions.
Where, for example, does the burden of proof lie? Must supporters prove
that the rule effectively deters, or should opponents be obliged to demon-
strate ineffectiveness? The stakes after all are high: “Whichever side is re-
quired to prove the effect of the rule loses.”2® They lose because empirical
demonstration appears impossible.

At this point a review of the scenario is appropriate. After Mapp, rule
opponents attempted to demonstrate empirically that the rule failed to de-
ter and imposed high societal costs.?*” The Burger Court responded by re-
stricting the rule’s application where effective deterrence was suspect.3?®
Supporters of the rule subsequently cried foul, retorting that “the little af-
firmative evidence available far outweighs the evidence of the fact that pro-
posed alternatives have proven more illusionary than real.”*s* More impor-
tant, they argued that even if the rule failed to deter, constitutional rights
had been violated, and any felt deficiency in deterrence should be met with
expansion, not contraction, of the exclusionary rationale,?®®

¢. Conclusion: Put Dispute Aside, At this juncture it is suggested that
the empirical data dispute be put aside. The mere recounting of the dispute
should convince the reader that its resolution — or more precisely, the pro-
cess of investigation and the infinite variety of possible choices — is more
appropriately a legislative task. After all, it is legislative bodies that hold
hearings, subpoena expert testimony and fine tune policy.*** Similarly, in-

such realities every day, on almost every vote. In this context, comparative figures between
arrest and conviction rates become even more tenuous. It is not eo much that they are irrele-
vant, but rather these figures are the only ones that can be collected. See Critigue, supra note
193, at 760.

225. Critique, supra note 193, at 763.

226. Id. at 764.

227. See, Oaks supra note 29, at 878-709; Spiotto, supra note 198, at 243.

228. See supra notes 190-92 and accompanying text.

228. Procedure, supra note 121, at 243 n.70 (citing Kamisar, Wolf and Lustig Ten Years
Later; Illegal Evidence in State and Federal Courts, 43 Mmn. L. Rev. 1088, 1150 (1959)),

230. Schrock & Welsh, supra note 35, at 271-81; Wilkey, supra note 198, at 217-18 (em-
phasis added). A Catch 22 reasoning appears to be developing. On the one hand, supporters,
and some opponents, contend that if a remedy for police illegality could be found, it would
have to be proven viable before implementation. Even then, such alternatives, at least for those
proponents who assert a “right” to exelusion would have to be added to the constitutional
exclusionary demand, not substituted for it. Even Chief Justice Burger, &an opponent of the
rule, stated that the Court could not abandon the rule until a viable substitute was found;
otherwise the result might be an open police season on criminals. See Bivens v. Six Unknown
Federal Narcotics Agents, 403 U.S. 388, 421 (1971) (Burger, J., Opinion). See also Kamisar,
suprg note 34, at 345.

231. See W. HURsT, supra note 49, at 40-46, For background on the laissez-faire era and
the Supreme Court see E. GoLoman, Renpevous Wirh DesTiNy 24-289 (1956) and R. Hor-
STADTER, SociAL Darwmvism IN AMERICAN THougHT 3-169 (1955).
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vestigation of police selection techniques, training and continuing education
programs are valid objects of inquiry. As stated earlier, dismissal of these
issues should not imply that such legislative attempts, as limited and diffi-
cult as they might be, are either illegitimate or irrelevant. All such issues are
matters of appropriate legislative concern.

The argument is put aside because, as with the historical and deterrent
arguments which precede them, the competing views once again raise the
issue of what role the judiciary is to play in American society. For if the
people are not presently free under the Constitution to accept or reject ex-
clusion, only an amendment could remedy the situation.”®*

One final query on this phase of the discussion is necessary. Are the
various choices and concurrent values present in the deterrence and empiri-
cal debates any more complex than those which confront legislatures regard-
ing economic, taxing ang or spending issues? Aside from personal choices,
are the decisions therein involved any less important or vital than past or
present disputes over what economic decisions are vital to the common
good? Can historical evidence be presented to indicate that the Framers be-
lieved representative institutions to be any less competent to deliberate on
personal rights than on economic issues? Why then, do we applaud reform-
ers who successfully challenged the laissez-faire®*® Court, but condemn,
scholars such as Professor Berger who presently insist that the issue of self-
government is equally at stake in personal rights issues?**

4. The Comparative Debate

Post-Mapp exclusionary opponents, attempting to demonstrate the
rule’s ineffectiveness, turned to other common law jurisdictions, such as Ca-
nada and England, where it was noted that “no such rule is observed.”*
They did so, first, because Mapp left them with no exclusionary-free juris-
diction with which to compare the effects of the rule.”® Second, it was gen-
erally conceded that despite the absence of an exclusionary sanction, “courts
[there] are otherwise regarded as models of judicial decorum and fair-
ness.”®” Exclusionary opponents argued (generalizations only being neces-
sary here) that despite the absence of an exclusionary sanction in these

9232, Schrock & Welsh, supra note 35, at 270 n.62.

233. See supra note 231 and accompanying text.

234. See generally Gangi, supra note 1, at 20 n.169.

235. Qaks, supra note 35, at 669.

236. Id. at 701; see supra note 224.. .

237. Id. at 669. The comparative approach (referring to other common law jurisdictions,
especially England)} had been employed by Justice Frankfurter in his explication of minimum
due process standards. See supra notes 69-86 and accompanying text; Wilkes supra note 137,
at, 888-93, Similarily, the Supreme Court majority and dissents made reference to the English
Judges’ Rules in Miranda. See Miranda v. Arizona, 384 U.S. 436, 486-89 nn.60-63 (1965) (War-
ren, C.J., for the majority). See id. at 522 (Harlan, J., dissenting).
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countries, police discipline was taken seriously and the tort remedy for po-
lice abuses was found reasonably effective and supported by jury verdicts,®s*

Exclusionary rule supporters rejected these comparisons as being only
marginally relevant. First, they insisted that a distinction be drawn between
the nature of police offenses in the United States and other jurisdictions,’#
In the former, evidence was excluded because, they contended, it was ob-
tained by “exceeding constitutional restrictions,” whereas in other jurisdic-
tions violations were merely of statutory or common law provisions.**® Sec-
ond, they claimed that America’s legal system is “unique” in several
respects. “There is . . ., reason to believe that our legal system is more
deeply committed than others to the principle that government must re-
spect the privacy of the individual.”2* The United States had “enshrined
the right to be free from unreasonable search and seizure in a fundamental
charter of government to insulate that right from the caprices of legislative
bodies and the whims of executive officials.””** “Another unique feature of
our legal system is widespread police corruption and abuse of power.”** Fi-
nally, they contended that a careful assessment of other jurisdictions’ prece-
dents failed to support admission of all illegally obtained evidence there, but
instead revealed “they are willing, under appropriate circumstances, to sup-
press probative evidence of crime because of the procedures utilized to ob-
tain it.”2¢

This comparative argument may be abruptly put aside. It quite clearly
leads to the subsequently examined pivotal arguments regarding the role the

238, Qaks, supra note 35, at 701-06. See also Martin, The Exclusionary Rule Under For-
eign Law—Canaeda, 52 J. Crim. L., CrovivoLocy & Por., Scr. 271 (1961); Ratuskny, Unravelling
Confessions, 13 THe CriMINAL Q. 453, 463-67 (1970-71); Weinberg, The Judicial Discretion to
Exclude Relevant Evidence, 21 McGmr LJ. 1 (1976); Williams, The Exclusionary Rule Under
Foreign Law—England, 62 J, Cri. L., CrimivoLocY & Por. Scr, 272 (1961).

239. Wilkes, supra note 137, at 898,

240. Id. at 898-99,

241. Id. at 899.

242. Id. The statements in the text, in this author's opinion, are faulty on four counts.
First, the statements make assumptions regarding “privacy,” which includes the question of
who is empowered to define it authoratively. This article contends that this is a function of the
legislature. Second, even “privacy” assumes the Court may expand a value constitutionalized in
the text. This expansion, however, should not be in oppogition to the legislature. The judiciary
has no special expertise and cannot he held accountabie. Third, the statements assume the
existence of a personal right which the Supreme Court has renounced in United States v. Cg-
hada, 414 U.8. 338, 348 (1974). Fourth, the statements presume that the task of defining “un-
reasonable” is beyond legislative competence. If this is true, are airport metal detectors or
searches to be considered “unreasonable?” See Wilkey, supra note 198, at 229. In shart, the
conclusion is reached, not upon evidence, but upon the assumption that the principles are al-
ready a “given.”

243, Id. at 900.

244, Id. at 901. Compare Id. at 901-16; Kamisar, supre note 35, at 348-49; MeGowan,
supra note 221, at 670-71; Ratuskny, supra note 238, at 469-74, with Oaks, supra note 35, at
T01-08.
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judiciary is to play in public policy making.**®

5. The Morality Debate

Normally morality decisions are not typically constitutional ones, but
instead are appropriately and precisely what legislative policy making is and
always has been about since time immemorial. Unfortunately, laying aside
the moral argument regarding exclusion is not that easy here because in ex-
amining the literature, at least two categories and three interlocking ratio-
nales are often simultaneously put forth.

a. Ethical Category. In this first category, the accompanying rationale
discusses the exclusionary rule in traditional ethical terms. The specific ac-
tion (police conduct) is reprehensible (either the act, e.g., police brutality, or
the violation of a legal norm, e.g. unreasonable search) or the use of the fruit
of that illegality (the evidence) is deemed repugnant to justice. Each, but
especially both, constitute the condemned ethical impropriety. Ethical argu-
ments have never been identical to legal arguments, and of course are fur-
ther distinguishable from those constitutional arguments based directly or
indirectly on the text.?®

245. Supporters assert, in short, precisely what they are obliged to prove: the exclusionary
rule is constitutionally mandated. See infra notes 283-94 and accompanying text.

246. Gangi, supra note 1, at 24 (R. Berger citing Justice Holmes on the inappropriateness
of confounding law and morals). The repeated cliche that you cannot legislate morality is often
embodied in the form of two different arguments. The first argument states that some legis-
lated morality is difficult, sometimes even impossible, to enforce (e.g., prohibition, marijuana,
fair housing). In order to assure respect for all law, wise legislators do not attempt to extend the
coercive power of the state too far. The states should confine themselves to public wrong, not
private sin. This argument is more an argument for prudence than inherent limits. The second
argument is one of personal repugnance. In other words, one would prefer if the legislature did
not legislate on that topic because, quite honestly, “it is my ox that is being gored” (e.g., right
to contract, abortion, public accomodations, busing, windfall profits). This argument revolves
more around competing values, possible resistance — the wisdom of such legislation. Again,
there are no inherent limits, The one wraditional legislative limit is the use of state coercive
power to compell belief. Still, if 1 choose in any way to exercige those “beliefs,” the two catego-
ries above become pertient. See also Gangi, supra note 25.

Justice Rehnquist recently has explained the relationship between law and morality in con-
stitutional adjudication:

This is not to say that individual moral judgments ought not to afford a spring-
board for action in society, for indeed they are without doubt the most common and
most powerful wellsprings for action when one believes that questions of right and
wrong are involved. Representative government is predicated upon the idea that one
who feels deeply upon a question as a matter of conscience will seek out others of like
view or will attempt to persuade others who do not initially share that view. When
adherents to the beliefs become sufficiently numerous, he will have the necessary
armaments required in a democratic society to press his views upon elected repre-
sentatives of the people, and to have them embodied into positive law. .

Should a person fail to persuade the legislature, or should he feel that a legisla-
tive victory would be insufficient because of its potential for future reversal, he may
seek to run the more difficult gauntlet of amending the Constitution to embody the
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b. Constitutiona! Category. This second category contains two ratio-
nales. In the first, the emphasis falls on an otherwise innocent party; the
judge in particular and the judiciary in general. Both lose integrity when the
use of illegally obtained evidence is permitted. Admission of the evidence so
acquired, it is argued, constitutes a sanction of the initial illegal police ac-
tion.*” This argument usually is described in terms of judicial integrity. In
the constitutional category, the condemnation parallels that made in the
first ethical category; the act or use of the fruits of that act are inappropri-
ate, but the emphasis falls on an alleged violation of constitutional, not ethi-
cal principles.

In the second rationale, constitutional is used in the sense of public
submission; our submission today to fourth amendment commands. Phrased
another way, the Constitution demands exclusion, Implicit in this second
rationale is the very interesting position that the people are bound today by
the ratification process in which their ancestors participated. The judiciary,
whose job it is to enforce the Constitution, simply does its duty of excluding
evidence obtained in violation of its provisions. With this rationale, the judi-
ciary merely reminds us of what we promised when we consented to the
Constitution.

c. Analysis of Overlapping Raticnales. First, the second category and
its two related rationales assume: judicial personnel can legitimately adopt
personal assessments of what “integrity” demands when considering matters
of law, not to mention constitutional law; demand for constitutional fidelity
presumes the command is known and is binding on successive generations.
The fidelity, in short, is to something that has been previously established
as being commanded by the Constitution. These assumptions are addressed
in Phase II of the exclusionary debate where the appeal to constitutional
morality is considered analogous to judicial integrity and judicial review.2*®

Second, the two categories, not to mention the various rationales, are
not clearly distinguishable in the literature, Instead, they often interlock

view that he espouses. Success in amending the Constitution would, of course, pre-

clude succeeding transient majorities in the legislature from tampering with the prin-

ciple formerly added to the Constitution.
Rehnquist, supra note 54, at 705, See Gangi, supra note 25, at 295 n.235 (discussion of the
relevance of “higher law”in American political tradition).

247. See, e.g., Kamisar, supra note 195, at 78-83.

248. See infra notes 461-516 and accompanying text. Since the issue of fidelity to the
Constitution is raised here, several questions must be put forth for the reader to ponder. If, as
in suggested, we are bound to the Constitution by our ancestors’ consent, are we hound to the
entire Constitution, or only to those portions we continue to find coincident with our sense of
right and wrong? How do we establish to what the Constitution binds us? Can we congistently
insist that we are not bound by our ancestors’ perception of individual rights, but are neverthe-
less bound, for instance, by their insights regarding the structure of the separation of powers?
Furthermore, can we consistently maintain that we are hound by the structure regarding the
original limits placed on executive and legislative powers, but not bound regarding the original
limits of judicial power? See generally Gangi, supra note 1, at 56-67.
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and overlap, serving to support one another. In this case, the sum seems to
add up to more than the parts. As a hopefully representative example, a
brief review of Professor Paulsen’s seminal article is necessary.*®

Professor Paulsen begins by explaining the reason for the rule — the
first category “ethical” rationale. “The evidence is kept out of the trial not
because it is unworthy of belief, but because it is the product of police meth-
ods which violate the law.”?® Exclusion, he maintains, is “morally correct
and appropriate to a free society.”?"* Paulsen then explains the moral basis
of the rule: “It is unseemly that the government should with one hand for-
bid certain police conduct and yet, at the same time, attempt to convict
persons through use of the fruits of the very conduct which is forbidden.”***
This moral judgment is not simply based upon the “ethical judgment that
governmental hypocrisy is an evil to be avoided for its own sake, but it takes
into account the serious undermining of érust in government which is an
unavoidable consequence of any scheme permitting the state to benefit from
unlawful conduct.”® Paulsen then notes that “government is a teacher”
and:

[flew things are more subversive of free institutions than a mistrust of
official integrity. When the police themselves break the law and other
agencies of government eagerly reach for the benefits which flow from
the breach, it is difficult for the citizenry to believe that the government

249. Paulsen, supre note 35, at 253.

250, Id.

951. Jd. at 257. The free society analogy is discussed elsewhere. See infra notes 315-18,
352-54 and accompanying text. Also, a clarification of Professor Paulsen’s article is necessary.
By his use of “appropriaie” in the text Professor Paulsen cannot be interpreted to mean that
exclusion is constitutionally mandated. As proof of this, Professor Paulsen asserts that “[alny
fairminded observer will find the case against excluding illegal evidence an impressive one.”
Paulsen, supra note 29, at 256. In addition, he states that “[t]he case against the rule is an
impressive one.” Id. at 257. Therefore, by “appropriate,” Paulsen means that despite the “im-
pressive” case against the rule, he still believes we ought to adopt and/or retain the rule (Paul-
gen’s article being published just prior to the Mapp decision, aboui which he adds a short
epilogue). Id. at 264. Basically, this rule is appropriate because Paulsen believes it to be the
ethically correct course and it is the “most effective” remedy we have. Id. at 257. Paulsen,
however, admits that even to assert the latter is “an act of faith.” Paulsen, supre note 180, at
74, Thus, for Professor Paulsen, “appropriate” is tied to a number of beliefs he subsumes under
the heading of “free society.” Paulsen implies that society is free to reject the rule. If society
was not free, the “impressive” case would be irrelevant, except perhaps as argument for a con-
gtitutional amendment. It is erronecus to suggest, however, that Paulsen denied that society
was free to reject the rule, because Mapp had not yet been decided, and no where is such a
suggestion even implied. In fact, upon close scrutiny, Paulsen’s whole premise, at least before
Mapp was decided, was that exclusion was not a “right” but a rule of evidence. The sentence
quoted in the text in its entirety reads: “The exelusionary evidence rule is morally correct and
appropriate to a free society.” Paulsen, supra note 35, at 257 (emphasis added).

952, Paulsen, supra note 35, at 257 (emphasis added).

253, Id. at 258 (emphasis added).
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truly meant to forbid the conduct in the first place. 2%

It is at this juncture that Paulsen begins to merge the above first cate-
gory ethical considerations with second category fourth amendment “consti-
tutional morality” arguments which are those articulated initially in 1914
and subsequently applied to the states in 1961.2%* Paulsen concludes that
the Court, in Mapp, reaches the states through fourteenth amendment in-
corporation and holds exclusion “to be a clear, specific, and constitutionally
required — even if judicially implied — deterrent safeguard without insis-
tence upon which the fourth amendment would have been ‘reduced to a
form of words.’ "¢

d. Further Observations on Ethical Choices and Interlocking Ration-
ales. Once Mapp was decided in 1961, the different ethical arguments un-
derstandably merged with constitutional claims. Ethical arguments, how-
ever, are nonconstitutional. They contain prudential judgments. While such
judgments are certainly important, even traditional to our understanding of
ourselves as a people, they are appropriately legislative policy choices,
choices related to the common good.*®

What about the ethical rationale? The confrontation between exclusion-
ary supporters appears to present opponents of the rule with an either/or
proposition. Either condemn certain police practices in a meaningful fashion
by giving up use of any derived fruit of that conduct (i.e., exclude such evi-
dence),**® or one’s ethical sensitivity is thereby suspect. Furthermore, it is

254, Id. Much of what Paulsen articulates at this point in his article begins to fall under
the judicial integrity heading discussed subsequently. See infra notes 260-71 and accompanying
text. See also the discussion on “models” of judicial responsibility. See infra notes 360-72 and
accompanying text.

255. Id. at 268 (referring to Weeks v. United States, 232 U.S. 383 (1914) and Mapp v.
Ohio, 367 U.S. 643 (1961)). See also Atiack, supra note 164, at 107.

286. Paulsen, supra note 35, at 264 (citing Mapp v. Ohio, 367 U.S. 643, 648 (1961)). Pro-
fessor Paulsen does add the following comment; “An interesting point about this formulation is
the fact that it does assert that the exclusionary rule is & ‘deterrent safeguard.’ The point is not
simply that the Constitution requires the rule without respect to its aspect as a deterrent to
police misconduct.” Id,

Two additional points are-necessary. First, it is interesting that at least early estimates of
Mepp contained this linkage to deterrence. Second, Paulsen’s support for the rule seems to he
linked with its deterrent abilities. He might, therefore, part company with other supporters to
whom the actual deterrent effect is irrelevant. See, e.g., Schrock & Welsh, supre note a5, at
270, n.62,

257. Mapp v. Ohio, 367 U.S. 643 (1961).

258. See supra comment accompeanying note 246,

259. What is meant, more precisely, is that some supporters insist opponents condemn as
morally reprehensible those practices already considered illegal (e.g., physical and mental coer-
cion). Furthermore, they encourage the Court to expand existing definitions of what they advo-
cate should constitute illegality (e.g., stricter standards for probahle cause). Finally, supporters
assert that exclusionary eriteria should be applied to new areas to cloge any “loopholes” (e.g.,
civil cases, third part consent). One is urged to support whatever judicial power is neceasary to
accomplish these “good™ results. See supra notes 193-96 and accompanying text.
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implied, if not stated directly by supporters, that, absent exclusion, oppo-
nents of the rule actually approve, consciously or subconsciously, the abu-
sive police methods, and consequently they threaten the liberties granted by
the Constitution.2®®

Exclusionary opponents respond to such charges by accusing rule sup-
porters of coddling criminals, and by holding them responsible for increased
crime and for the absence of citizen security.?®* They blame rule supporters
for citizens’ imprisonment in their homes while criminals run free, and sug-
gest that society is degenerating into rampant vigilantism and suffering a
breakdown of civil order.?%?

The principles and beliefs of exclusionary rule proponents have already
been articulated and will be considered further in this article.?*® Putting this
aside, however, what light can exclusionary opponents shed on the ethical
issue? They seem to be saying that even after one cedes the ethical impro-
priety of police misconduct in a particular case, one may still in good faith
hesitate in subscribing to a logic that requires reliable evidence to be ex-
cluded. They assert that principles at least equal to the police violation exist
and are entitled to be weighed against any believed exclusionary benefits.**

Turning again to Professor Paulsen’s exposition,**® several reasons are
cited for taking this position. First, absent tainted but reliable evidence, the
prosecution may not be able to meet the burden of proof, and as a result “a
great many obviously guilty people must be acquitted.”**® Exclusionary op-
ponents claim it is ethically wrong for the guilty to escape punishment.*®’

260. See Kamisar, supra note 195, at 82. Professor Paulsen contends that from the per-
spective of “[a]t least, many of the community’s most scrupulous and noble” citizens, accept-
ance of tainted evidence draws the prosecutor and judiciary into the lawlessness of the police
conduct. Paulsen, supra note 35, at 258.

261. See, e.g., Gangi, “ ‘And Set the Guilty Free’. . .”, 8 PRosECUTOR 479, 480-81 (1973).

262. See generally id.

963. See supra notes 249-54 and infra notes 295-306 and accompanying text.

264. See generally Paulsen, supra note 35, at 266-57.

265. Paulsen, supra 35. The brief summary of Professor Oaks’ may also be consulted, as it
appears to be modeled on Paulsen’s work. See Oakes, supra note 35, at 736-39. See also supra
notes 209-16 and accompanying text.

92686. Paulsen, supra note 35, at 256.

267. Id. The logic of the rule certainly makes clear that even guilty defendants must es-
cape conviction if their conviction rests solely on relishle but tainted evidence. As a result,
exclusionary opponents charge that release of guilty defendants leads to increased erime. Id.
Presumably the defendant continues to commit crimes until he is caught, and indeed recidi-
vism studies confirm the probability that when an accused escapes punishment because reliable
evidence is excluded, it is unlikely that he stops his criminal profession.

This anti-exclusionary logic demonstratea the opposite of the deterrence rationale, and it is
suspected it would be equally difficult to prove, except for the fact that it is proven in every
instance where an admittedly guilty person is released. This reality is both denied, and admit-
ted by rule supporters. Kamisar, supra note 35, at 339-41.

Excluders of reliable evidence either must assume that as a public policy exclusion is goed,
encouraging an “open society,” or that exclusion is demanded by the Constitution. They are
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Second, the rule does not directly punish the police misconduct, but instead
punishes the innocent public by permitting release of the guilty.2®* QOppo-
nents believe it is ethically wrong to punish the innocent public. Third the
very release of guilty defendants on a wide variety of technicalities may con-
tribute to the disrespect of government as much if not more than the illegal
police conduct. Rule opponents assert that it is ethically wrong for the peo-
ple not to respect its government, and government ought to protect law-
abiding citizens, not law-breaking ones.**® Fourth, the rule may increase po-
lice misconduct insofar as it permits corrupt police officers to immunize of-
fenders. Furthermore, opponents suggest that some kinds of police miscon-
duct are even less ethical than others 2™ Fifth, it is wrong to lump together
corrupt police officers and simply overzealous police officers, just as it is also
wrong not to distinguish between different kinds of misconduct. The rule
“Interrupts, delays and confuses the main issue at hand — the trial of the
accused.”*” Opponents contend that a criminal justice system should con-
vict the guilty, release the innocent, not vice versa. It is wrong for a criminal
justice system to be inefficient because such a system fails to deter criminal
activity.*” Sixth, exclusion, in fact, fails to deter police misconduct. It does
not work.”™® It is wrong to pretend that good is being done, when it appears
that the harm has been ignored. Finally, in some instances there may be
greater outrage over the crime committed than the police illegality.>™

In brief, the public’s moral outrage at the police misconduct and or fear
of police arbitrariness may be offset by considerations stated above in Pro-

prepared to take credit if imposition of the exclusionary rule results in a better society. They
should also be willing, however, to take reaponsibility if they are wrong. They must take re-
sponsibility because every instance where an admittedly guilty person is released as a result of
the appilication of the rule is proof that they are wrong, The rule has rendered our society
increasingly less civilized and it is not constitutionally mandated. See Gangi, supra note 1, at
b4.

268. Paulsen, supra note 35, at 256,

269. Id.

276. Id.

271 Id. at 257. See also MeGarr, supra note 141, at 267; Frankel, supra note 6, at 12-14.

272, See supra notes 182-36 and accompanying text.

273. See supra note 181 and accompanying text.

274. Take for example one of the most frequent and probably influential initial exclusion-
ary applications, coerced confessions. The public may respond differenily today to a case in-
volving clear physical brutality (see Brown v. Mississippi, 207 U.S. 278 (1936)) than to intensive
and extensive police interrogation (see Ashcraft v, Tennessee, 322 U.8. 143 (1943)), or to exclu-
sion based only on an illegal “delay” in arraignment (see McNabb v. United States, 318 U.S.
332 (1843); Mallory v. United States, 354 U.S. 449 (1956)), to one slap across the face of a
hardened criminal (see Stein v. New York, 346 U.S. 156 (1952)}, the refusal of police to permit
a suspect to call his wife prior to interrogation (see Haynes v. Washington, 373 U.8. 503 (1963))
or a police officer lying to a suspect, a childhood friend (see Spano v. New York, 360 U.S. 315
(1958)), a violation of some prophylatic rule (see Miranda v. Arizona, 384 U.S, 436 (1965)), or
exclusion of the fruits of a “christian burial speech” made by officers to a suspect (Brewer v.
Williams, 430 U.S. 387 (1977)).



82 Drake Law Review [Vol. 34

fessor Paulsen’s “impressive” case against the rule.?™ After all, under the
exclusionary rule the criminal may go free and the specific police miscon-
duct may also remain unpunished.

Rule supporters counter, however, that the rule protects all citizens.
The rule protects the personal right of the defendant in the particular case
as well as the future right of all citizens from such police misconduct in the
future.?™ Moreover, they argue, the rule does not define standards — “ille-
galities” — but only provides a meaningful sanction when legal standards
are violated.>™

It is precisely at this juncture that exclusionary supporters usually con-
fuse the first category rationale (exclusion is an ethically good public policy)
with the two second category rationales (exclusion is a constitutionally man-
dated remedy for violation of personal rights, and or that it may be legiti-
mately imposed by the judiciary). This article’s position is, however, that
the two categories and three rationales can and must be distinguished in
legal analysis. Second category constitutional morality rationales, however,
will be explored later in Phase II of the debate.

This much, however, may be stated now on the level of principle. No
amount of reitération of second category rationale arguments made in ab-
stract fashion, or repetition of the same conclusion (how “good” the rule is)
in different forms, or logical application of the assumed premises, can sub-
stitute for adequately grounding the rule in our history, experience as a peo-
ple, or constitutional precedenis. Rule proponents are obliged to establish
the right they claim, a task substantially handicapped, if not foreclosed, by
the decision in United States v. Calandra.*™®

Confining the analysis here to the first category ethical rationale, one
notices this rationale never attains constitutional status. The decision to ex-
clude even reliable evidence merely expresses a judgment on what one be-
lieves is a beneficent resolution of competing societal needs. For a number of
reasons the exclusionary choice may be rejected by those responsible for
making public policy.*™

First, the claim that the rule protects all citizens directly is prima facie
false. The rule may be invoked only by those accused of crime, a numeri-
cally small part of the population.?®® The people may, of course, choose o
extend exclusionary protection to such a minority because they believe it is

75, See supro note 251 and accompanying text. See also Schrock & Welsh, supra note

35, at 266-69.

276. See Oakes, supra note 35, at 736-39. See also supra notes 129, 256 and accompany-
ing text.

277. See supra note 50 and accompanying text.

978, 414 U.8. 338 (1974) “In sum the rule is a judicially created remedy . . . rather than a
personal constitutional right of the party aggreived.” Id. at 348.

279. See infra notes 482-89 for a discussion of this position as it eresses over to “institu-
tional integrity.”

280. See supra note 59 and accompanying text.
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in the long term best interest of all citizens. They may also decide to risk
whatever repercussions may stem from limiting or eliminating the rule. Sec-
ond, the assertion that the rule protects citizens from future police abuses is
an act of faith, not fact.*** Citizens have traditionally had the right, through
accountable elected representatives, to choose how they were to be pro-
tected, as well as from what. Citizens make such choices anywhere along the
scale from rejection to acceptance of various claims, including ethical ones,
pressed upon them by advocates of what constitutes good public policy. De-
cisions on public policy always have been made on that basis.

e. Conclusion: Put Debate Aside. This article proposes that the ethical
aspects of the first category rationale for and against exclusion be put aside.
Whatever ethical considerations may be legitimately invoked by exelusion-
ary proponents may be offset by at least equally legitimate ethical consider-
ations of opponents. Neither set of arguments enjoy constitutional status. As
such, an estimate of the competing ethical considerations is part of the func-
tion of representative institutions.

The issue, it must be remembered, is not whether the exclusionary rule
needs constitutional roots to endure, or Hourish, or protect it from alleged
legislative encroachment of principles its supporters consider crucial to a
free society. Instead, the issue is whether supporters can locate the right
they claim in the Constitution. This article contends that failure to locate
the right, either reduces the exclusionary rule supporters’ position to the
subconstitutional status of an ethical preference and hence subject to legis-
lative modification, or forces them to elevate the judicial power to heights
they cannot establish as legitimate. With this in mind, the analysis now
shifts to Phase II of the debate which deals with the constitutionality of the
exclusionary rule.

C. Phase II: The Contemporary Debate

In Phase II of the exclusionary debate, supporters contend: (1) the Con-
stitution guarantees rights and these rights have a certain nature; (2) judi-
cial integrity requires exclusion; and (3) exclusion is a means by which
fidelity to the Constitution is enforced; a type of judicial review.*s® While
each of these arguments is distinct, together they create what may be de-
scribed as the constitutional morality rationale. Before challenging these

281. Paulsen, supra note 180, at 74.

282. See infra notes 283-94 and accompanying text (personal rights); notes 295-306 and
accompanying text (judicial integrity); notes 307-14 and accompanying text (judicial review).
Each of these arguments will be subsequently challenged. See infra notes 354-482 and accom-
panying text (personal rights); notes 461-88 and accompanying text (judicial integrity); and
notes 488-92 and accompanying text (judicial review). There are additional sub-arguments such
as meaningful remedies, an open society, fair trial/prosecution symbols, various models, and the
quality of civilization, omnipresent teacher and totalitarian analogies. These issues will also be
subsequently addressed.
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contentions, however, the component arguments must be briefly reviewed
from the perspective of their adherents..

1. Constitutional Morality: Three Component Arguments

a. Personal Rights. Rule supporters would contend something like this:
“Our Constitution relegates a ‘free and open society’ to a higher place in the
scheme of values than swift and efficient law enforcement.”** It is the Bill
of Rights which specifies the personal rights of criminal defendants and in-
terference with the exercise of these rights is beyond ordinary legislative
competency.?® The Supreme Court, supporters argue, initially found exclu-
gion to be a “personal constitutional right” in federal trials, and in 1961
made that right applicable to state courts.?*® Supporters note that in apply-
ing the rule to the states the Supreme Court stated:

This Court has ever since required of federal law officers a strict adher-
ence to that command which this Court has held to be a clear, specific,
and constitutionally required — even if judicially implied — deterrent
safeguard without insistence upon which the Fourth Amendment would
have been reduced to ‘a form of words. . . . [The fruits of illegality] . . .
should find ne sanction in the judgments of the Courts. . . . [The evi-
dence] . . . shall not be used at all.**

From this perspective: “Exclusion . . . exists to protect the right of the

983. Procedure, supro note 121, at 245. See also Sevilla, supra note 35, at 843-44. .

284. See supra notes 192-96. See also Bennett, supra note 118, at 1150-51, 1166-57;
Chase, supra note 17, at 566, 585; Schrock & Welsh, supre note 35, at 274-75, and Critique,
supra nove 193, at 782-86.

285, See Mapp v. Ohio, 367 U.S. at 643 (1961). See also Attack, supra note 164, at 107.

9868. Mapp v. Ohio, 367 U.S. at 648-49. See also Kamisar, supra note 260, at 67-79; At-
taek, supra note 164, at 107; Critique, supre note 193, at 788. The Court in Mapp continued:
“There are in the cases of this court some passing references to the Weeks rule as being one of
evidence. But the plain and unequivocal language of Weeks—and its later paraphrase in
.Wolf—to the effect that the Weeks rule is of constitutional origin, remains entirely undis-
turbed.” Mapp v. Ohio, 367 U.S. at 649.

Let me make several brief comments. First, did Weeks hold what we commonly repeat it
held, and is that holding supportable and legitimate? To address those guestions, one must
first address issues such as, whether and under what conditions we remain bound by the inten-
tions of those who framed the instrument, and how relevant history is in our determinations.
Compare Wilson, supra note 26, at 1084-1104, with Mapp v. Ohio, 367 U.S. 643, 646-55 (1961).
Second, the origins of legal doctrines are to be resolved by evidence, not speculation, or asser-
tion, or the counting of heads. See Gangi, supra note 1, at 7. Third, the burden of proof is on
those asserting constitutional status for a right not heretofore recognized as such. That burden,
as John Marshall stated is high: ** ‘[0 establish a principle never before recognised, [it] should
be expressed in plain and explicit terms.’ ¥ R. BERGER, supra note 144, at 21 citing United
States v. Burr, 25 F. Cas. 55, 165 (C.C.D. Va. 1807) (No. 14,693). Fourth, the issue is whether
the judiciary has the right to impose the exclusionary rule authoriatively on the federal govern-
ment when challenged by the legislative branch, or on the states at all, not whether the rule can
be considered consistent with the Bill of Rights Fourth Amendment provisions. Cf. Schrock &
Welsh, supra note 35, at 311, and infre note 295.
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people to be secure against unreasonable searches and seizures. It is ‘part
and parcel’ of the Fourth Amendment.”* Supporters believe “Judicially
implied”*** does not mean “judicially contrived” or “judicially manufac-
tured.” “It means derived by judges construing the language of the amend-
ment itself, the normal judicial function.”?*®* The Constitution requires ex-
clusion because the Supreme Court decrees it “as necessary to the logic of
the Bill of Rights.”®° ,

In this context, supporters note, the Warren Court looked to the logic of
the fourth and other amendments, applying them in such fashion as “to cre-
ate . . . living amendment[s].”** Because the Burger Court “does not see
the exclusionary rule as necessary to the logic of the Bill of Rights,* ad-
vances made under the Warren Court with respect to the symbolic impor-
tance of criminal prosecutions and fair trials have been jeopardized.2**

[T]he parties have the . . . right to demand a just and fair trial: “fair” in
the procedural sense and “fair” by reason of the fact that the adversaries
meet each other on equal ground. Evidence obtained by unconstitutional
means gives the government an advantage. It cannot be contended that a
conviction obtained by the use of such evidence is “fair” under any ac-
cepted meaning of the word.*™

b. Judicial Integrity. Ordinary category one ethical arguments have
been discussed previously.?®® Some attempt must be made, however, to flesh
out the principles that rule supporters see as applicable. The position usu-
ally begins with a statement such as: “When the prosecutor takes evidence
gained by the lawless enforcement of the law and places it before a court,
that court by accepting the offer of proof becomes inevitably drawn into the
lawlessness.”* If the illegally seized evidence were admitted, judges person-
ally become involved in the “dirty business,”* thereby “legitimatizing*°®

287. Attack, supra note 164, at 108.

288. Paulsen, supra note 35, at 264. See also supra text accompanying note 256.

289. Attack, supra note 164, at 108.

200. Id. at 109.

291. Schrock & Welsh, supra note 35, at 311.

202, Attack, supra note 164, at 109.

293. See Arnold, The Criminal Trial as a Symbol of Public Morality, CRIMINAL JUSTICE
In Our TmMe 137 (A. Howard ed. 1965); Chase, supra note 17, at 551; Kamisar, Brewer v. Wil-
liams, Massiah, and Miranda: What is “Interrogation?” When Does it Matter?, 67 Geo. L.J. 1,
82-83, 91-92 (1978); Schrock & Welsh, supre note 35, at 255-62,

284. Procedure, supra note 121, at 248.

295. See supra text accompanyings notes 259-82.

286. Paulsen, supra note 35, at 258. These arguments are closely associated with those
put forth by Justices Holmes and Brandeis. Compare Kamisar, supra note 195, at 68-69;
Schrock & Welsh, supra note 35, at 263, 282-88 with Hill, supra note 141, at 199-205.

297. Olmstead v. United States, 277 U.S. 438, 470 (1928) (Holmes, J., dissenting), See
also Injunctive, supra note 35, at 498; Coe, supra note 35, at 16. Professor Hill observes:

But these three justices [Brandeis, Holmes and Stone] had assumed . . . that the
federal officers had committed “crimes” . . . It was the criminal conduct, rather than
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or condoning the illegality committed.?®® “We have to choose, and for my
part I think it a less evil that some criminal should escape than the Govern-
ment should play an ignoble part.”**

It is posited, therefore, that judicial participation in police lawlessness
impacts on the entire judiciary.*®* Exclusion is necessary “in order to pre-
serve the judicial process from contamination.’%*

Qur government is the potent, the omnipresent teacher. For good or
for ill, it teaches the whole people by.its ezample. Crime is contagious. If
the Government becomes a lawbreaker, it breeds contempt for law; it
invites every man to become a law unto himeelf; it invites anarchy. To
declare that m the administration of the criminal law the end justifies

“the means — to deciare that the Government may commit criniés in or-
der to secure the conviction of a private criminal — would bring terrible
retribution. . . 2%

The institutional integrity argument, as it bears on the exclusionary
rule, is “nothing more and nothing less than a procedural expression of the
court’s interest in its own integrity.”** With exclusion, “the imperative of
judicial integrity” as an institution is preserved:**®

A trial has purposes other than to lay reality bare. A trial is part of gov-
ernment’s teaching apparatus. Social values of greatest importance re-
ceive expression in the courtroom. To reach a decision in accordance
with the truth is only one value which, in some circumstances, may have
to bow before others.™®

c. Judicial Review. Allied but distinct from the integrity arguments is
the claim that exclusion is but a particular application of the Court’s power
of judicial review. “The Court’s primary focus in exercising judicial review is
not upon society, but upon the constitutional rights of the individual parties

distaste for wiretapping, which was the basis of the “unclean hands” contention of

Justice Brandeis. . . . As for Justice Holmes, he saw the Government's position as

one of “pay[ing] its officers for [getiing] evidence by crime,” and then asking the

courts in effect to act as accessories. It was this that he called “dirty business,” rather

than, as commonly assumed, wiretapping as such.
Hill, supra note 141, at 202. (citations omitted).

208, See Kamisar, supra note 35, at 339.

289." See Coe, supra note 35, at 16; Sevilla, supra note 35, at 857; Oaks, supra note 35, at
668.

300, Olmstead v. United States, 277 U.S. 438, 470 (1928) (Holmes, J., dissenting).

30i. Paulsen, supra note 35, at 268,

302. Olmstead v. United States, 277 U.S. at 484 (Brandeis, J., dissenting).

303. Id. at 485, See also Schrock & Welsh, supra note 35, at 265-71.

304. Chase, supre note 17, at 537.

305. Elkins v. United States, 364 U.S. 206, 222 (1960). -

308. Paulsen, supra note 35, at 263. See also Chase, supra note 17, at 537-38; Kamisar,
supra note 293, at 82-83, 91-92.
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before it.”**” Rule supporters accordingly argue that once the personal con-
stitutional right to exclusion had been established in Weeks v. United
States,™® and subsequently applied to the states in Mapp v. Ohio,*® the
Court is obliged to enforce it. At this juncture, Professors Schrock and
Welsh argue, exclusion and judicial review become analogous, if not
identical.

. . . Exclusion qua judicial review is neither compensation for harm done

by another branch of government, nor deterrence of harm threatened,

nor judicial self-protection. It is rather the court’s method of avoiding a

wrong it might do to the defendant by ignoring, in his case, what we shall

call a constitutional “rule of recognition.” Exclusion as judicial review is

the court’s affirmation of the defendant’s personal due process right to

have this rule of recognition — the fourth amendment — observed in his

case-ﬂlﬂ

It could be argued, therefore, that “the exclusionary rule is not a sepa-
rate ‘rule’ at all, but is simply another name for judicial review.”®'* The ex-
clusionary sanction is a particularized expression of constitutionalism. “The
vindication of rights secured by the Constitution is an end in itself and if it
serves no other purpose than to reassess and reaffirm the basic tenets of
democracy, the court has accomplished its task.”®* The conflict between in-
dividual and societal rights are “value judgments oz, rather, prejudgments”
contained in the Constitution.”* “The criminal goes free, if he must, but it
is the law that sets him free. Nothing can destroy a government more quick-
ly than its failure to observe its own laws, or worse, its disregard of the
charter of its own existence.”*4

2. Related Doctrines

Besides the three component arguments detailed above—personal
rights, judicial integrity, and judicial review—three additional and interlock-

307. Bennett, supra note 118, at 1166. This point has been expressed thusly:

The status of the defendant . . . {s. . . irrelevant. The [fJourth amendment is 2 com-

mand; a command to government in general, and when the government seeks to dis-

regard that command, it is the Court’s province . . . to re-evaluate basic notions of
freedom and articulate the bounds beyond which no government official may go.
Procedure, supra note 121, at 244.

308. 232 U.S. 383 (1914).

309. 367 U.S. 643 (1961).

310. Schrock & Welsh, supra note 35, at 325 (emphasis added). See also Pauleen, supra
note 35, at 258.

311. Schrock & Welsh, supra note 36, at 324-25.

312. Procedure, supra note 121, at 248,

313. Id. at 245. Elsewhere the rationale is expressed: “If the Fifth Amendment self in-
crimination clauge. has been viclated, it is not the Court but the Constitution that demands
exclusion.” Attack, supra note 134, at 99. Cf. Perry, supra note 17, at 350 n.272.

314. Mapp v. Ohio, 367 U.S. at 659,
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ing groups of assumptions exist. Each of these assumption groupings can
stand on their own, and often may be articulated as such, or may also di-
rectly or tacitly antecede each or all three of the component assumptions.
From the perspective of exclusionary adherents, these assumptions may be
summarized as follows:

a. Open Society. The Amendments comprising the Bill of Rights, to-
gether with the Civil War amendments (rather than the body of the Consti-
tution), contain the preemminent values of liberty and equality originally
put forth in the Declaration of Independence. The fusion of liberty and
equality constitutes our most characteristic feature; a people committed to
an “open society.”®® In such a society rights are personal and are beyond
interference by ordinary legislative majorities.>¢ The people commit them-
selves to removing barriers to free expression and individual goals. These
obstacles are private or governmental barriers that are either discriminatory,
arbitrary and or institutional. With these barriers removed, man’s “moral
evolution”®7 is thereby promoted. Before the first quarter of the twentieth
century, however, progress toward societal openness in the United States
had in many respects been severely circumscribed by legislative misfeasance,
nonfeasance and or malfeasance.®®

315. Lusky, Government by Judiciary: What Price Legitimacy? 6 Hastines Consr. L.Q.
408, 416-17 (1979). See also Soifer, Protecting Civil Rights: A Critique of Raul Berger's His-
tory, 54 N.Y.U. L. Rev., 651, 661-82, 674-75, 682-83 (1979); Perry, supre note 17, at 295. Profes-
sor Perry states: “we seem to be open as a society to the possibility that there are right answers
to political-moral problems.” Id. A correlation apparently exists between the openness of a
society’s beliefs and the presumed faith in progress. See McCloskey, supra note 17, at 46-48.

316. See Soifer, supra note 315, at 682, 705-06. But see reply, Berger, supra note 17, at
458-60; Perry, supra note 1, at 285 n.100, 286-87; Berger, supra note 48, at 1. The open society
concept, while frequently used, is rarely fleshed out in any principled exposition. See Gangi,
supra note 1, at 43 n.359, One does discern, however, two distinct components, roughly corre-
sponding to “principle democrats™ and “process democrats” oriented advocates, or, as fre-
quently appearing in the legal literature, process and substantive rights propenents. The former
distinction is offered in a popular college text, J. Burns, J. PELTAsoN & T. CRONIN, GOVERN-
MENT By Tue PeopLE (Basic), 8-9 (10th ed. 1981). The latter legal literature, may be repre-
sented by such commentators as Professor Tribe, supra note 17 (a substantive position), and
the process orientation of Professor Ely. See Ely, supra note 17, at 4-10.

317. Non Interpretive, supra note 17, at 292. Professor Perry adds:

Man is not ‘finished,’ finite. Man is open because he is not closed, he is not complete

because-he is itinerant, not definite, not ‘finished in-complete. . . . No person consid-

ers himself as finished, as having exhausted the possibilities of becoming. The open-

ing of which we speak is constitutive of the human heing, the other side of what we

eall contingency. . . . Recognizing Man’s openness means admitting he is . . . not

{yet?) finished, absolute, definitive. It means admitting there is something in him

that must evolve; it also affirms the capacity for such evolution.

Id. at 300 n.80 (quoting R. Panikkar, MyrH, Farra ANp HERMENEUTICS 208 (1979)) (footnote
omitted).

318. These arguments relate to the existence of an alleged vacuum, created by the failure
of representative institutions to act when, according to critics, it should have. See supra note
54.
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b. Contemporary Role of the Supreme Court. With regard to the above
context, by the middle of this century, an acute gap had developed bhetween
our professed ideals of liberty and equality (an open society) and existing
realities (racial, sexual, and economic discrimination). While the need for
long-range social reform was apparent,®® often archaic if not represasive,
gtate executive and legislative institutions stood in the way. They were ill-
equipped or unwilling to embark on reform programs. Indeed, state institu-
tions themselves frequently posed social and institutional obstacles to
greater societal openness. Traditional political remedies, i.c., electoral ac-
countability, held little promise in such circumstances. Elections do not
work either where the vote itself is denied or severely circumscribed, or
where those who where denied rights were members of permanent racial,
sexual or economic minorities. State and federal legislatures were part of the
problem, not the solution, for at least two reasons. First, officials often were
elected by constituents who were prejudiced, resulting in majority legi-
timization of unjust, arbitrary and or discriminatory practices. Second, state
legislative and or amendment processes were cumbersome because they too
closely reflected majority prejudices and or too readily served to inhibit in-
sular and isolated minorities.?°

Since the other branches of government had proven ineffective, the Su-
preme Court eventually took action, stepping into the vacuum created by
the gap between professed ideals and social realities.*® Thus, since the end
of World War II, the Supreme Court has become, and must be recognized
as, our primary public policy-maker. Americans, it is contended, no longer
subscribe to the eighteenth century’s preoccupation with separation of pow-
ers as a bulwark of citizen liberty. They have accepted this new Supreme

319. Forrester, supra note 50, at 12186.

820. See supra notes 42-57 and accompanying text. See, e.g., Gleicher, supra note 54, at
115-16. See generally Mendelson, The Politics of Judicial Activism, 24 Emory L.J, 43, 57-61
(1975) [hereinafter cited as Politics]; Mendelson, Separation, Politics and Judicial Activism,
52 Inp. LJ. 313, 317-21 (1977) [hereinafter cited as Separation]. The component arguments
conflict and relevant sources regarding the position that the legislative branch and the Amend-
ment procedure are cumbersome are provided slsewhere. See Gangi, supra note 1, at 37-39.
Sources encountered since that time fail to introduce any new arguments. See, e.g., Brest,
supra note 17, at 227-29. Brest charges the judiciary with protection of individual rights. Id. Cf.
Berger, supre note 48, at 24-26; Dixon, Article V: The Comatose Article of Our Living Consti-
tution?, 66 Mich. L. Rev. 931 (1968). Professor Dixon astutely ohserved: “It is easy to make a
major constitutional decision but almost impossible thereafter to draft an amendment to undo
the one unpopular decision without affecting anything else or creating new problems.” Id., at
933.

Recent literature reveals that defenders of Court activism (of the Warren variety) now
demand that reversal of earlier Court decisions be attempted only by constitutional amend-
ment. See Kaufman, Congress v. the Court, N.Y. Timen, Sept. 20, 1981 (magnzing) 44, 56.
Others contend that congress may legitimately veto prior Court legislation by removing juris-
diction See Non Interpretive, supra note 17, at 328-29, 339-41.

821. See Forrester, supra note 50, at 1215, for a list of reform issues tackled by the Court.
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Court role, as our “Supreme Administrative Agency”®?* if not “Legis-
Court.”®®® “Judicial review,” one commentator recently has asserted, “repre-
sents the institutionalization of prophecy. The function . . . is prophetic; it
is to call the American people—actually the government, the représentative
of the people—to provisional judgment,”* ‘

¢. Meaningful Remedies. Once the Bill of Rights and the role of the
Supreme Court is understood properly, with the former as our expression of
societal openness and the latter as guarantor of the former, the very exis-
tence of rights implies that effective remedies are available should any pro-
vision be violated. The absence of practical remedies would “reduce to a
form of words”®2® Bill of Rights guarantees. To exclusionary rule supporters,
there is a constitutionally implied personal right against use of evidence oh-
tained by the breach of any specific fourth, fifth or sixth amendment provi-
sion. This is precisely the perspective executed by the Warren Court.??¢

III. CrrTIQUE

Before proceeding, it is important to summarize what has been reviewed
to this point. In Phase II of the exclusionary debate, supporters contend
that the Constitution contains a personal right to exclusion.®®” They further
assert that judicial integrity is compromised when judges fail to make that
right meaningful by excluding illegally obtained evidence.®*® The criminal
goes free, they argue, not because of any judicial judgment, but instead be-
cause of what we, the people, originally consented to when we ratified the
fourth amendment to the Constitution. By insisting on the exclusionary
sanction, the Supreme Court only forces the people to keep their word, by
providing remedies for rights violations.”® Both the right and remedy are
implicit in the fourth amendment and other Bill of Rights provisions.®*°
These constitutional morality arguments ultimately may be distilled to the
following proposition: The Supreme Court is empowered fo make Bill of
Rights protections meaningful in existing circumstances. Thus, the confron-
tation with the exclusionary supporters may eventually be reduced to a sin-
gle issue: What is the legitimate role of the Supreme Court in our systems of
government?

322. Leedes, supra note 48, at 1361.

323. Forrester, supra note 50, at 1216, =

324, Non Interpretive, supra note 17, at 291.

325. Mapp v. Ohio, 367 U.S. 643, 648 {1961) {quoting Silverthorne Lumber Co. v. United
States, 251 U.S. 385, 392 (1920)).

326. See supra note 286 and accompanying text. See also, White, supra note 15, at 169.

327. See supra notes 283-94 and accompanying text.

328. See supra notes 295-306 and dccompanying text.

329. See supra text accompanying note 310.

330. See generally Oliver v. United States, 104 S.Ct. 1735, 1744-51 (1984) (Marshall, J.
Dissenting). )
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A. Criteria of Relevance

In answering the question posed above, the relevancy of two proposi-
tions sufficiently defended elsewhere is asserted.*®' First, we, the three
branches of government and we, the people, are bound by the clearly dis-
cernible intentions of the Framers.?*® Second, we are similarly bound by the
Framers’ limited intentions respecting the proper scope of judicial review.?s
Before 1961, these two propositions, more than any others, governed our
history as a people, the decisions of the Supreme Court, and the discipline
traditionally know as constitutional law.

These criteria are not widely shared today. Instead, for some commen-
tators, the role the Court is to play in our government is a matter of per-
sonal choice. It is either an acknowledgement of what is,** or of the “good”
results obtained,*®® or of a matter of selecting a “model” of Court power.?*¢
They seem to suggest that the contemporary role played by the Court is to
be preferred to the one constitutionelized by the Framers. They also assert
that this new Court role has elevated individual rights to the place these
rights deserve and, in addition, that the judicial role exclusionary rule sup-

331. See Geangi, supra note 1, at 51-57.

332. Id. at 11,

333. Id. at 53-54.

334. The arguments defending the current role of the Court, ususally expressed in terms of
merely recognizing “what is,” have been elsewhere described as the Irreversible symbol. See
Gangi, supra note 1, at 47-52. For those contending that the current status of rights or Court
power is irreversible, see Benedict, supra note 17, at 70-71 and especially Lusky, supra note 48,
at 281-82, 284-85, 315-16, who weaves a gignificant component tapestry. See also Brennan,
supra note 17, at 500-02; Perry, supra note 1, at 293-94; Schrock & Welsh, supra note 17, at
1158-71, 1159, 1165.

3356, Much of contemporary legal writing fails to distinguish issues of legitimacy from ap-
proval of results. See Gangi, supra note 1, at 33-37, The reader may wish to consult these
additional materials. For those tending to support the identification, see Brest, supra note 17,
at 228; Grey, supra note 17, at 714; Lusky, supra note 48, at 295. For those supporting Berger’s
critique of such an identification, but not necessarily his views, see Berger, supra note 48 at 16-
18; Ely, supre note 49, at 944-49; Kurland, supra note 17, at 8; Nagel, supra note 48, at 1177.
In addition, two commentators help to flesh out & number of the arguments for discussion. See
generally Ely, supra note 17, at 16-22; Linde, supra note 48, at 228-31, 237-38. Finally, there is
little question that the issue of results is initimately related to the power of the Court. Com-
pare Bork, supra note 17, at 3-4, with Non Interpretive, supra note 17, at 350 n.272 and Chase,
supra note 17, at 572-73.

3368. See e.g., L. TrsE, AMERICAN CoNSTITUTIONAL LAw 1-14 (1978); Non Interpretive,
supra note 17, at 293-96; Tribe, supra note 17, at 1077-80; White, supra note 17, at 170-73. For
comments regarding the evidently similar, although differing in content positions on substan-
tive rights, of the works of Professors Dworkin, Rawls and Nozick, see Alexander, Modern
Equal Protection Theories: A Metatheoretical Taxonomy and Critigue, 42 Omio Sr, L.J. 3, 12,
86 (1981); Ely’s, supra note 17, at 113 n.202; Benedict, supra note 17, at 75; Carey, The Just
and Good State: Rawls and Nozick Read Anew, 20 Mop, AGE 372 (1976); Chase, supra note 17,
at 518, 564-68; Leedes, supra note 48, at 1378-92; Perry, supra note 1, at 267 n.271; Non Inter-
Dbretive, supra note 17, at 803-05; Sandalow, supra note 17, at 1166-72; and Van den Haag,
Moral Rights and the Law: A Response to Dworkin, 8 INTERCOLLEGIATE Rev. 33 (1972).
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porters applaud is better suited to contemporary circumstances.®*?

The choice of the Court role must be defended, however, and the
chooser must take responsibility for his selection. One cannot have it both
ways. One may choose whatever Court role one wishes, but if that choice
cannot be supported either from the constitutional text, or the discernible
intentions of the Framers, or the history surrounding adoption and ratifica-
tion of the Constitution and or the Bill of Rights, but instead relies on spec-
ulation, or assertions, or personal judgments, then the chooser must face
three consequences. First, he may no longer maintain that the Court role
selected is consistent either with earlier constitutional law, or the American
political tradition, as they were previouely understood.?*® Second, he is pro-

337. See supra note 48 and accompanying text.

338. The traditional judicial role, even after ceding the legitimacy of judicial review as
part of the Framers’ clear intentions was that of a “nay-sayer.” See Gangi, supra note 1, at 11.-
This position as indeed the “traditional” one is demonstrated by Professor Wolfe. See Wolfe,
supra note 49, at 300-03. Professor Hurst concedes that at a minimum recent Supreme Court
decizions validly raise the issue of legitimacy. See W. HursT, supra note 49, at 69, 104,

Under the Warren Court, the progress criterion employed by Justice Frankfurter (the civil
liberties variety—the property variety having been abandoned) accelerated dramatically. Long
established precedents fell before the “domino method of constitutional adjudication . . .
wherein every explanatory statement in a previous opinion is made the basis for extension to a
wholly different situation.” Friendly, supre note 126, at 950.

In this manner, Mapp v. Ohio, 367 U.S. 643 (1961), having ignored the historical context in
which precedents and doctrines were developed, not to mention assuming an illegitimate judi-
cial power, (see supra notes 10, 30, 35 and infra note 371.) was cited in deciding the later case
of Gideon v. Wainwright, 372 U.S, 335, 342 n.6 (1963). Then Mepp and Gideon, along a parallel
development, were cited to support the Court's decision in Malloy v. Hogan, 378 U.S. 1, 4 n.2,
8-10 (1964).

In addition, Gideon, along with Masgiah v. United States, 377 U.S. 201 (1864), which itself
had cited Gideon for authority, were used to decide Escobedo v. Illinois, 378 11.S. 478, 479, 484-
88, 491 (1964). Compare the dissents of Justices Stewart and White. Id. at 493-99. As a grand
finale the Court used all of the above to decide Miranda v. Arizona, 384 U.8. 436 (1965). See
Miranda v. Arizona, 384 U.S. at 466 {referring to Mapp v. Ohio), 473 (Gideon v. Wainwright),
460, 463-65, 486 n.37 (Malloy v. Hogan) 440, 442, 450, 465, 466, 470, 475, 477, 479 n.48 (Esco-
bedo v. Illinois)

Professor Graham concludes: “[i]t is difficult to analyze the Miranda opinion without con-
sidering what the majority of the Court says the history has been. This is because the majority
has, in some sense, rewritten the record.” Graham, What is “Custodial Interrogation?” Califor-
nia’s Anticipatory Application of Miranda v. Arizona, 14 UCLA L. REv. 59, 70 (1966). Profes-
sor Graham then goes on to explore the Chief Justice’s rendition of the history and policy
considerations of the privilege and confession rules. Id. at 70-71. He then concludes:

This leaves the Chief Justice with only one embarrassing question: Why is it that this

rather obvious evolution of the privilege has not been detected before? His answer

involves a reinterpretation of earlier developments. First, two old cases which ex-
plained the confession doctrine in terms of the privilege are resurrected. These old
federal cases have never been forgotten, we are told. It is just that the existence of

the McNabb-Maliory rule in the federal courts has relieved the Court of the need to

handle confession cases on a constitutional basis, the supervisory and rule-making

power being sufficient; and so far as state courts were concerned, there was the Twin-

ing doctrine that the fifth amendment did not apply to state court proceedings.
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hibited from using precedents to support his position because at a minimum
he ignores the pertinent facts that served to define those precedents, and, at
a maximum, is purposely distorting them.®*® Finally, above all, he is prohib-
ited from citing those traditions and precedents which establish legitimacy
because, it must be remembered, he freely chose to abandon them. He in-
stead chose to adopt a new role of Court power because he believed the role
selected is either better, more protective of rights, or more suited to the
times than the limited judicial role or statement of rights that in fact
emerges from study of our history and constitutional law.

If Professor Perry is correct in demanding consistency from interpre-

Then, the opinion continues, and this is where the argument gets tricky, in Mal-
loy v. Hogan, the Court decided to re-examine the Twining rule. Malloy reversed
Twining but, in so doing, the Court was merely recognizing what had long since be-
come apparent—that it had been applying the fifth amendment to the states anyway.
(That’s not the tricky part; Malloy says just that.) Ignoring the fact that earlier he
stated that the voluntariness doctrine might not apply to Mirgnda defendants, at
least not “in traditional terms,” the Chief Justice says that the voluntariness doctrine
“encompasses all interrogation practices which are likely to exert such pressure upon
the individual as to disable him from making a free and rational choice”, and, it is
concluded, Escobedo merely elaborates this proposition.

Whoa! Try that again. If you re-read Escobedo you will find that there is not so
much as a single stray citation to Malloy. As a matter of fact, the opinion of Justice
Goldberg makes it clear that he views the decision as part of the Gideon-Massiah
complex which follows from the application of the sixth amendment to the states, not
the fifth. . . . Finelly, the Warren opinion concludes its discussion of Escobedo by
stating that there is a third basis for the decision—the protection of rights at trial.
Though the Court’s discussion of the point is not so forthright, one of the commenta-
tors cited by the court explains that this means “that the exclusionary rule is neces-
sary to prevent state law enforcement authorities from circumventing the safeguards
of the accusatorial, adversary trial.” Just what this adds to the fifth and sixth amend-
ment grounds is not entirely clear, but it suggests that rather than banning confes-
sions, the court wishes to see that they are secured under conditions similar to those
that prevail at trial.

Id. at 71-73.

Defending the Warren Court against auch criticism, Professor Amsterdam responds; “Skill-
ful domino players have a prescient purpose in the moves they make, however arbitrary these
may seem to an observer lacking knowledge of their hidden pieces or their game plan.” Amster-
dam, supra note 15, at 3561. Professor Amsterdam’s response may be countered as follows: (1)
the justices are not free to impose their “game plan” on the people or the legislative branch; (2)
it is suspected their “hidden pieces” are nothing more than defective progressivist assumptions.
Examination of the cases cited above reveals a very selactive and deficient view of historiesl
relevance wherein rights only expand, never contract. (3) The Court used invisible camons of
construction, and continues to do so, as Professor Wolfe suggests, for an increasingly obvious
reason. “To have a set of rules of interpretation would be to put excessive limits on the capac-
ity of the judiciary to adapt the Constitution.” Wolfe, supra note 49, at 305.

339, What is meant by distortion, is that precedents are taken out of the historical con-
text which gave them meaning, Put another way, the criteria described elsewhers has been
violated in not oply one but frequently several ways. See supra notes 152-56 and accompanying
text.
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tiviste,*° similarly, noninterpretivists cannot demand that the people, or
other branches of the government, be bound by the intentions of the Fram-
ers regarding some constitutional provisions, while others remain arbitrarily
open-ended. Open-ended constitutional adjudication goes beyond the tradi-
tional categories of strict versus loose interpretations.®* Besides, both those
terms had originally applied to the exercise of legislative, not judicial,
power. If the Supreme Court is no longer bound by the original intentions of
the Framers regarding the proper scope of judicial power, noninterpretivists
are open to the charge of maintaining that the Court can rewrite the entire
Constitution, and amend it in any manner, even contrary to the known in-
tentions of its Framers.*?

B. The Role of the Court and Exclusionary Rule Legitimaéy Equation

Must the reader then treat as identical the arguments used to defend
the constitutional status of the exclusionary rule and those arguments
adopted to proclaim the Court as supreme public policy maker?** Is this an
attempt to place the reader between a rock and a hard place?

The rule’s constitutional status must be equated with the contemporary
role of the Court because many of its proponents, at least the most articu-
late among them, appear to rest their case precisely upon that equation.
Indeed, they insist upon it.*** Professor Kamisar, for example, under the
“timelag argument,”** dismisses as ultimately irrelevant the absence of con-
sistent precedents holding the exclusionary rule essential to the fourth
amendment because, as he observes, in first, fifth, and sixth amendment
cases, changes in Court doctrine have occurred over at least as long a period

340. Perry, supra note 1, at 275-78, 284-93.

341, Those who argue that the Constitution is and was intended to be an open-ended
document make two essential contentions. First, the Constitution is open-ended in the sense
that various phrases contained therein are conducive to adaptation of the document. Second,
those who framed the Constitution, most notably those proposing the fourteenth amendment,
purposely left certain provisions ambiguous in order to permit expansion in meaning, as cir-
cumstances changed. The reasons for rejecting these premises is outside the scope of this work.
See Gangi, supra note 25, at 268-73; Gangi, supra note 1, at 55-57.

342. Rejected is the position taken by Professor Lusky and others that the Court has a
“new and grander conception of its own place in the governmental scheme.” Lusky, supra note
3815, at 408. It is true that Lusky and others cite recent “experience,” alluding to Court deci-
sions during the past forty years. The better view, however, is with Professor Berger, who con-
cludes that proponents of Court power have failed to establish the legitimacy of their claim, as
well as having rendered meaningless traditional constitutional law. See Gangi supra note 1, at
49.52, 55-57 (discussing Professor Berger’s views). Finally, they have been unable either to limit
the role they envision for the Court or distinguish its contemporary exercise from that of its
laissez-faire predecessors. See generaily Gangi, supra note 1, at 46.

343. See notes 334-37 and accompanying text.

344. See supra notes 307-14 and accompanying text. See generally Attack, supra note
164, at 92-111; Kamisar, supra note 260, at 77-84; White, supra note 17, at 170-73.

345. Kamisar, supra note 260, at 74.
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of time as the eventual finding of the exclusionary rule’s applicahility to the
states.™¢ In short, the Court has changed the meaning of constitutional pro-
visions in other areas.” Professor Kamisar then specifically equates the
contemporary role of the Supreme Court as our primary policy maker, with
the legitimacy of the rule’s constitutionality.>

Absent dependency on the presumed legitimacy of an expanded judicial
role, this article contends as did Kamisar, that rule supporters would find it
impossible to raise the exclusionary rule to constitutional stature. Still, if
proponents of exclusion insist that the constitutionality of the rule and cur-
rent Court power be considered as one issue, so be it.

In response to the above identification, two arguments are presented.
First, insofar as those who contend the rule cannot be modified by ordinary
legislation, and thus defend that position by referring to earlier Court deci-
sions made in other areas (e.g., first and fifth amendments), the legitimacy
of the decisions cited becomes thereby equally subject to serutiny. If in
those decisions, the Supreme Court either ignored, failed to address, or re-
fused to address relevant questions regarding the historical accuracy in cited
decisions, or the scope of their power, then the decisions cited add no au-
thority to exclusionary rule decisions.*® Instead, those decisions are to be
considered inherently flawed and of little weight, and doubt is now equally
cast on their legitimacy. Should such decisions be found to rest simply on
“modern” judicial review arguments,*® at a minimum, the Court is not enti-
tled to claim deceptively that continuity with precedents cited therein ex-
ists, for any objective examination of those precedents would reveal conclu-
sions very different from those suggested by the Court. In other words, no
more dishonesty under the guise of adaptation.*”

Second, “traditional” constitutional interpretation criteria cannot be
declared irrelevant to contemporary circumstances in some matters (e.g.,
first, fourth, fifth, sixth, fourteenth amendments and scope of the judicial
power), while at other times (e.g., limits of legislative and executive power)
our allegience to the intentions of the Framers is demanded.®** In other
words, when historical and doctrinal continuity is repeatedly broken in the
civil liberties area, fidelity to other constitutional components is inevitably
at risk.s?

346. Id. at 74-75.

347. Id. at 74-78 passim.

348. Id. at 78 (emphasis added).

349. See supro note 338.

350. See supra note 169.

351. See Gangi, supra note 1, at 54, 56,

352. Professor Berger put it thusly: “What is sound sense for the impeachment of Rich-
ard Nixon does not become nonsense when applied for refutation of Chief Justice Warren.”
Berger, The Scope of Judicial Review: An Ongoing Debate, 8 HasTines Con. L.Q., 527, 623
(1979).

353. Judicial power proponents generally and exclusionary supporters in particular must
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C. “Progress” and Seven Other Unsupported Personal Rights
Assumptions

Exclusionary arguments (personal rights, judicial integrity and judicial
review),*™ rest upon assumptions and/or personal preferences ultimately not
traceable and probably inconsistent with the principles constitutionalized by
the Framers. In fact, underlying an infinite variety of catchwords®® is the
pervasive effect of what Professor Bickel and Gilmore shrewdly discerned:
progress.®®® All one has to do is scratch the surface of the personal rights,
judicial integrity and review arguments, and what will be found are the per-
sonal views of the Justices on what constitutes progress, and not constitu-
tional arguments in any traditional meaning of that word.*” Under laissez-

address the following issues. First, what are the proper canons of construction to smploy when
defining and resolving constitutional questions? Is one bound by the clearly discernible inten-
tions of those who framed and ratified constitutional provisions? Second, are Supreme Court
decisions which cannot be rooted in the clearly discernible intentions of the Framers binding,
and if so, to what degree? Absent discernible intentions, upon what evidence is it assumed the
judiciary is more qualified than elected representatives to resolve public policy issues? Third, is
judicial resolution compatible with our republic’s commitment to democratic (majority) self-
rule? Are the constitutional structures equally malleable: may the Supreme Court also redefine
them (as it has with individual rights) contrary to the intentions of the Framers? Last, but not
Jeast, how can one distinguish between Supreme Court abandonment of original intentions that
have been condemned, as in laissez-faire, and those in which they choose to presently engage?

With respect to the exclusionary rule in particular, contemporary Court power proponents
must forthrightly address such questions as: (a}) Which constitutional provision(s) command
exclusion, and upon what historical evidence is such a claim based? (b) When did substitution
of judieial for legislative choices on public policy questions become permissible? (c) Why does
judicial “institutional integrity” not exceed the proper scope of judicial power as understood by
the Framers of the Constitution? As detailed subsequently, rule proponents cannot meet any
burden of proof demanded of them.

354. See supra text accompanying notes 283-314.

355. Analysis of the more important catchwords will be discussed subsequently. See infra
text accompanying notes 399-460. For now, it is sufficient to state that the literature abounds
with preference loaded words and phrases, preferences the preferrer assumes the Constitution
contains but which could not be attributable to the Framers, or to the people, by ordinary or
extraordinary legislative means. Even so-called “neutral principles” are illegitimate if they con-
tain substantive or procedural preferences not embedded in the Constitution. See Gangi, supra
note 1, at 46 n.386. Reference is made more specifically to phrases such as “moral momentum”
or “moral ascendancy,” Schrock & Welsh, supra note 17, at 1167 n,247, “mystic function” Id. at
1174, “particular vision,” Chase, supra note 15, at 519, “model,” Id. at 538; “tainted character,”
Herdon, supra note 91, at 135, “moral evolution” Non Interpretive, supra note 17, at 294,
“moral justification,” Id. at 208, and “emergent principles,” Id. at 307. Many of such phrases
must assume a certain progressivist evolution.

356, See supra comment and sources accompanying note 148. One may add, moreover,
that the alleged prospect of “value-free” asdjudication, (see Tushnet, supra note 25, at 1038)
itaelf is part of the assumptions surrcunding the idea of the progress. See L. STRAUSS, NATURAL
RicuT AND HisTory 41-48 (1952); E. VOEGELIA, ANAMNEsts 13-22 (1978) [hereinafter cited as
Anamnesis].

857. This fact is hardly a revelation. See Ely, supre note 17, at 14-16. Indeed, the bulk of
open-ended adjudication celebrates it. See supra comment and sources accompanying note 55.
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faire Court case veneer is faith in economic progress, while under the War-
ren Court case veneer is faith in social science progress. Under the Burger
Court case veneer is periodic doubt about at least some aspects of both pro-
gresses.® HEven though the degree may vary, underlying all three case ve-
neers, are personal choices, each ultimately supporting court power as being
at the center of our governmental system. It is a role that this article’s anal-
ysis rejects as unfounded, unsupportable and inconsistent with the
Constitution,3s®

To state that under case veneer lies personal value preferences is not to
say that the policies preferred are wrong, or morally inferior. Rather, this is
to state that under our constitutional scheme, personal value preferences
may not be imposed without the consent of the people. The Court is charged
with assuring that we remain bound to judgments clearly discernible from
the intentions of the Framers. While disagreement may exist over what
those intentions were, it is quite a different thing to act contrary to those
intentions,39°

Furthermore, the above remarks do not imply that moral considerations
are irrelevant. On the contrary, they are essential in the process of ordinary
and extraordinary deliberation within the constitutional values imposed.
The legislative institutions, however, are charged with that responsibility
because they are accountable for the choices that result. The Framers, more-
over, made no distinction between economic and personal rights respecting
such deliberations.*®* Therefore, demonstrating each component argument:
personal rights, integrity, and judicial review — serves merely to mask per-
sonal preferences,

The beginning of this article dealt with the proposition that Bill of
Rights provisions have been wrenched from their common law context,
The purpose there was to refresh the reader’s memory regarding our coun-
try’s history, the Framers’ probable intentions regarding the significance

358. See G. GILMORE, supra note 168, at 101-04.

359. In classical philosophy, imposition of values by the ruler, whether it be one, few or
many—to suit the ruler’s own purpose, even if it was conceived as being beneficent, was consid-
ered tyranny. It was the American understanding of consent that itself prompted concern for
majority tyranny. See Gangi, supra note 1, at 59-62. In American constitutional law, exercise of
powers beyond those granted is called usurpation. The fact that the most recent imposers be-
lieve that personal rights are superior to economic rights, tells us something about those heliefs,
but, it adds nothing to the legitimacy of its imposition.

360. See Gangi, supra note 1, at 5-7.

361. See generally W. KenpaLL & G. CAREY, supra note 18, at 51-53, 71-73.

362. The fact that the Supreme Court ignores or distorts the common law heritage of the
Bill of Rights may not be of much consequence to proponents of increased judicial power.
Others disagree. See R. BErGER, DEATH PENALTIES 21, 59-111 (1982) (The Framers used com-
mon law terms in order to give the Constitution fized meaning). The issue, moreover, is
whether the role claimed for the Court is the legitimate meaning intended by the Framers, or
whether this role was subsequently consented to by the people. On either count, supporters
have failed to make their case. See Gangi, supre note 1, at 43-47, 56-57.
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and operation of the Bill of Rights and, lastly, the obstacles which exist to
recapturing an unbiased assessment of those events.

The purpose of the pages that follow, however, is quite different, al-
though some of the materials are identical. The thrust of what follows is to
educate the reader as to the most frequently encountered (most often re-
peated) assumptions underlying contemporary exclusionary views, as well as
to state why the assumption is not sustainable because each only demon-
strates the personal beliefs of the advocate.

1. Bill of Rights provisions elevated personal rights above the people’s
rights to self-government.®*®

This assumption must be rejected because it fails to grasp one hundred
and fifty years of colonial history. When the relationship between the Con-
stitution and the Bill of Rights is understood, as it was understood by those
who framed and ratified both, it is clear that Bill of Rights limitations were
perceived as protective of the “people” only from potentially abusive federal
power, even then leaving Congress relatively free to act even within the ar-
eas proscribed.®®

9. The primary purpose of those framing relevant Bill of Rights provi-
sions was to protect even guilty defendants from conviction if specified

363. See, e.g., R. LEE, supra note 15, at 17; White, supra note 17, at 169 Elsewhere is
discussed the fact that while some commentators believe the major decisions (“pre-judgments”)
about the nature of our rights were made by the Founders in the Bill of Rights, others, conced-
ing that there is no historical support for that position, instead recognize that concern for
rights, particularly by the judiciary, came only much later. See Gangi, supra note 1, at 39-40
and text accompanying supra note 313.

964. See supre notes 18, 21-22, Professors Kendall and Carey describe the position that
liberty and equality constitute the core of our tradition as the “official literature,” meaning that
it is & dominant view. W, Kexoarr & G. CAReY, supra note 18, at 9 n.9. More specifically, the
“official literature” consists of the great body of secondary writings which assert that the Decla-
ration of Independence marks the beginning of our tradition and that there is a consistency
between it and the subsequent expressions of that tradition found in the Constitution, the Fed-
eralist Papers, and Bill of Rights. See generally id. at 3-10, 26-29, 119-36. In light of contempo-
rary scholarship, however, Professors Kendall and Carey contend that the congistency assumed
by the “official literature” is extremely doubtful. To find such consistency necessiatates sup-
pression of relevant facts. Details must be left to the reader, but five basic areas are identified
by the authors. They are: (1) Why did the Framers oppose a Bill of Rights? Id. at 10-12; (2)
Where did God go between the Declaration of Independence and the Constitution? fd. at 12;
(3) If the Declaration declared “natural rights”, and indeed the colonialists fought the Revolu-
tion to secure such rights, were these rights identical to those eventually proposed in the Bill of
Rights? If so, then why did the Framers oppuse their inclusion into the Constitution? Id. at 12-
13; (4) What happened to the equality espoused in the Declaration? Id. at 14-15; (5} If, as ofien
contended, we fought the Revolution to secure the “rights of Englishmen,” what were they
specifically? Did the Englishmen have them, and what happened to them, after the War was
won? If one suggests that such rights were incorporated into the Bill of Rights, see (1) and (3)
above. Id. at 14-17. See, e.g., L. LEVY, supra note 21, and HymMan, To TRy Men’s SouLs {1964).
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procedures were violated.

This assumption is inconsistent with the evidence. It reveals more of
the “progressivist” criteria employed for evaluating good government than
what is kmown about the Bill of Rights. If common law practice is an accu-
rate reflection of what Bill of Rights protections included, the primary pur-
poses for the rule were to provide procedures thought more likely to prevent
conviction of innocent persons and minimize the potential for federal execu-
tive or judicial abuse.3*®

3. Bill of Rights provisions may be defined solely by reference to textual
language.’®

This assumption entails ignoring the traditional judicial obligation to
define the law by exploring the intent of those who framed it. Furthermore,
whether by statute or congtitution, other canons of construetion for discern-
ing intent remain constant for exploring the specific actions taken concur-
rent with and subsequent to passage.’®

This assumption also implies that the intentions of the Framers, even
when discernible, can be legitimately ignored. The assumption must be re-
jected on principle. Professor Monaghan puts it bluntly when he states, “For
I would insist that any theory of constitutional interpretation which renders
unimportant or irrelevant questions as original intent, so far as that intent
can be fairly discerned, is not, given our traditions, politically or intellectu-
ally defensible.””?e8

4. The judiciary may adapt Bill of Rights provisions to existing circum-
stances, interpreting relevant phrases on the basis of “logic” derived
from understanding the “nature” of the Bill of Rights.

This assumption, or rather, these assumptions, must be rejected on sev-
eral grounds. These assumptions further demonstrate the interlocking char-
acter of the judicial expansionist rationale.®® First, judicial power to
“adapt” the Constitution, contrary to the wishes of the representative as-
sembly, cannot be established prior to the usurpations in question.®”® Sec-

365. See supra notes 10, 18-22 and accompanying text.

366. Professor Berger criticizes Ely’s contentions regarding alleged “invitations™ to open-
ended interpretation. See generally, Ely’s, supra note 17, and Berger, Government By Judiei-
ary: John Hart Ely’s Invitation, 54 Inp. L.J. 277 (1978).

367. See Gangi, supra note 1, at B; W. Hursr, supra note 49, at 32-40.

368. Monaghan, The Constitution Goes to Harvard, 13 Harv. CR.-C.L. L. Rev. 117, 124
(1978) (emphasis in original).

369. See infra note 527.

370. See Gangi, supra note 1, at 35, n.293 (refering to contemporary Supreme Court deci-
sions). Still, like Professor Berger, the author does not deny a legitimate judicial policy making
role. “I consider that if the terms of a particular constitutional provision are ambiguous and no
framer’s choices are discernible, there is room for judicial policymaking.” Id. at 38 n.318, Policy
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ond, the “nature” of the Bill of Rights, insofar as it makes assumptions al-
ready rejected above, is itself an unsupported assumption — one contrary to
available historical data.*™ Finally, logic may explicate legitimate claims,
but it does not establish legitimacy. Logic may be inherently defective if it
proceeds, as it often does, on the basis of false premises. Once “rights” are
understood from the perspective of those who framed and ratified them, it
would be clear that each Bill of Rights provision had a precise common law
meaning. Whatever one’s “logic,” the fourth amendment did not then re-
quire exclusion of reliable evidence, just as the fifth amendment did not
prohibit admission of reliable evidence even when acquired by police vio-
lence. Similarly, freedom of the press did not immunize one from the charge
of seditious libel, however illogical that may be perceived to be from our
contemporary perspective of the “nature” of rights.*™

making is a continuous process, dependent upon both judicial and legislative actions. See W.
HursT, supra note 49, at 40-46.

371. Court decisions in first and fifth amendment cases have often gone significantly be-
yond what we can discern as the Framer’s original purpose. So too, as Berger has demonstrated,
are those cases relating to the fourteenth amendment (school segregation and voting rights).
Professor Perry cedes as much, Perry, supra note 1, at 984.89 (first and fourteenth amend-
ments) but, in a recent piece, tries to justify those Court decisions. See Non Interpretive, supra
note 17.

What has occurred under open-ended constitutional interpretation, by both Warren and
Burger Courts, has been the advocacy of preferences thought right, just or necessary by partic-
ular justices and their supporters. See R. BERGER supra note 362 at 1-9; Gangi supra 1 at 1-2
{(areas of judicial policy making). These preferences are grafted into the “generalities” of the
constitutional text, often under the rubric that these preferences have always been there. See
generally id. These preferences have been, one assumes, waiting to be released by the “right”
set of circumstances, a fairy tale repeated since laissez-faire. The objective is, as always, to take
American society where advocates believe it ought to go. Professor Wolfe, in a recent paper,
concisely summarized the methodology:

The process whereby the Constitution has been taken out of constitutional law
consists of several ateps. First, the Constitution has been emptied of substantive con-
tent. This has been done by severing constitutional provisions from their underlying
theoretical principles and by raising the meanings of constitutional provisions to such
a high level of generality that they are vague and ambiguous.

Second, the Constitution has been given a new content. This has been done gen-
erally by re-defining interpretation as “specification of constitutional generalities” by
means of balancing competing interests and by adding to the Constitution a new un-
written clause which may be called the “judicial necessary and proper clause.”

Other, more particular methods have been employed as well {e.g., taking advan-
tage of changed meanings of words, substituting words broader or narrower than
those of thé Constitution, misusing history, taking old precedents out of context and
investing them with a new meaning, and ignoring implications of one part of the Con-
stitution for another.)

Wolfe, How the Constitution Was Taken Out of Constitutional Law, (memograph delivered at
the 1981 meeting of the American Political Science Association (Sept. 3-6 1981)).
372. See supra notes 1561-56 and accompanying text.
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5. Pertinent Bill of Rights provisions apply to the states through the
fourteenth amendment, thereby placing state courts under the supervi-
sion of the Supreme Court.

This assumption, almost universally accepted, is increasingly suspect.
The historical evidence is convincingly against the position that those who
framed the fourteenth amendment intended to apply the Bill of Rights to
the states.®”® Moreover, those who framed the Civil War amendments, at
most, intended to increase federal legislative, not judicial, power.>™ There
also appears to be an increasing awareness that with the New Deal, eventu-
ally what emerged was “not much more than changing of the guard.”*™ So-
cial science replaced laissez-faire economic progressivist assumptions. It was
“a change in course, not a change of goal.”*"

6. Application of defendant rights, as exclusionary proponents choose to
define them, will have no adverse affect on the ability of the people to
address the crime issue.®™

This assumption ignores all the evidence indicating that the federal Bill
of Rights provisions were similar, if not identical, to those under common
law and existing state constitutions. It similarly ignores all the evidence that
each state and their people were relatively free to determine what those
rights meant, how they would apply, and what remedies were necessary for
violations. Finally, exclusionary supporters offer no proof for their position.
Instead, one is asked to take this “invisible hand,” on faith.

The Constitution, however, was an expression of the people’s desire to
govern themselves. The Preamable®™ clarifies the purposes for which it was
proposed and ratified. The Constitution embodies an experiential tension: a
balancing of competing concerns in the midst of concrete realities. The Fed-
eralist Papers provide candid insight regarding both the realities and con-

378. See generally Gangi, supra note 1, at 9-10, 41-43.

874. With respect to increaged legislative power, see R. BERGER, supra note 362, at 153,
172. Also, there is Professor Wolfe’s conclusion: “Accordingly, with regard to segregation, I am
inclined to say that a congressional law prohibiting school desegregation, under section 5 [of the
fourteenth amendment}, should be upheld by a court, while state segregation laws should not
have been overturned by judicial decree.” Wolfe, supra note 371, at 28. See also Non Interpre-
tive, supra note 17, at 315 n.138.

375, G. GILMORE, supra note 166, at 87.

376. Id. at 100.

377. See supra notes 283-94, 312-14 and accompanying text.

378. We the People of the United States, in Order to form a more perfect Union,

establish Justice, insure domestic Tranquility, provide for the common defense, pro-

mote the general Welfare, and secure the Blessings of liberty to ourselves and our

Poaterity, do ordain and establish this CONSTITUTION for the United States of

America.

U.S. Const. preamble,
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cerns considered by the Convention.®”® The subsequent addition of a Bill of
Rights added little substantive content. Rather, the Bill of Rights made ex-
plicit what had been presumed to be implicit — the limited nature of the
newly created federal government and the importance of traditional com-
mon law rights.?s®

For national and international purposes, the people were prepared to
act as one, a realization of necessity, for otherwise they might not be able to
persevere.*! In union, they might preserve a republican government and be
spared the fate of preceding attempts at pure democratic self-rule. Regard-
ing public policy on human affairs, the states were left free to pursue related
self-interpretations as each saw fit. Of course, each state was limited in that
pursuit, by that which they consented to as a part of the union, as well as
those limits consented to in the particular state constitutions adopted.**

This much may be deduced. Between the newly created federal govern-
ment and each state, the people’s right to self-government entailed the com-
petency to deal with any subject “thought meete and convenient for the
general good.”*®* Therefore, when judicial interpretation prohibits both fed-
eral and state governments from dealing with issues of public concern, and
there is a corresponding failure to locate the prohibition in the clearly dis-
cernible intentions of the Framers, such interpretation is inherently mis-
guided. Somewhere along the line, the judicial interpretation went astray
and either illegitimate presumptions were made, or the Justices injected
personal preferences into their decisions. The laissez-faire Court made this
mistake, and as suggested earlier, so have the Warren and Burger Courts.**
The essence of the mistakes made by all three Courts has been the same —
illegitimate presumptions regarding history and progress, and substitution
of personal preferences for those of the Framers regarding the nature of the
rights or the Bill of Rights. Where each specifically went astray is a matter
of detail, already sufficiently discussed.®®®

Insofar as adoption of the Constitution entailed certain judgments over
others, we are bound to that instrument.*®® Deviation from clearly discern-
ible intentions on those judgments must be addressed to the people.*®” In all
other matters the Constitution is clear: “All legislative power herein granted

379. ‘Tue FEperauisT (A. Hamilton, J. Madison, J. Jay).

380. See supro notes 14-25 and accompanying text.

981. Tur Feoeranist Nos. 4-18 (A. Hamilton, J. Madison, J. Jay).

382, Id. at Nos. 9-10, 51. See also Gangi, supra note 1, at 59-62.

383, MayrLower CompacT (1620).

384. See supra notes 87-111 and accompanying text.

385. See supra notes 281, 363-76 and accompanying text.

a86. It is suggested the Framers approached constitution-making in the classical tradi-
tion. They recognized that existing realities and the need for consent limited their ability to
pursue the best regime. See supra note 25.

387. U.S. Congsr. art. V (amendment procedures).
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shall be vested in a Congress of the United States. . . . The essence of
self-government is, after all, precisely about deliberation on matters affect-
ing the common good. For the same reason, it is necessary to affirm that
consent must be obtained to change judgments already constitutionalized
and, insofar as those judgments have not been constitutionalized, the people
are free to deliberate.**® American history clearly shows that the representa-
tive assembly has had primary responsibility for deliberating and deciding
public policy options.*®

7. Without the exclusionary rule, fourth amendment rights would be re-
duced to a mere “form of words” because other remedies for police
abuse have failed.®™ Admission of reliable evidence constitutes ap-
proval of the illegal police practices.®?

As has been seen, exclusionary proponents argue that once a police ille-
gality (e.g., search without probable cause) is committed, use of evidence so
acquired would be unjust or unfair.®*® It would be better (a judge would
remain untainted) if the evidence obtained was not used at all®*

This preference for exclusion is certainly understandable, After all, it is
a possible response for a breach of ethics, or fair play. The exclusionary
sanction offers a remedy at least believed appropriate by its proponents for
police misconduct. An exclusionary option, however, does not establish it as
a right mandated by the Constitution, nor does it allow the judiciary to im-
pose that sanction. It is contended here that the judiciary lacks the legiti-
mate authority to impose the exclusionary sanction because even though it
can assert such a right, the judiciary cannot establish the right claimed. The
evidence of historical practice supports such a conclusion, Reliable but ille-
gally obtained evidence was consistently admitted in courts prior to, concur-
rent with, and subsequent to adoption of federal and state constitutions and
bills of rights.*** Admissibility came under ordinary statutory rules of evi-

388, Id. atart. L § 1.

389. Professors Kendall and Carey characterize “deliberation” as essential to the Ameri-
can tradition; the representative assembly emerged as the body entrusted with the responsibil-
ity to deliberate “on the delicate topics touched upon, to pess laws in the sensitive areas from
the standpoint of freedom.” W. Kenpary & G. CarEy, supra note 18, at 55. In governing them-
selves, the people gave their representatives the responsibility to make judgments on the com-
mon good. Id. at 99, These representatives were thereby to define and balance conflicting views
on individual rights, duties and societal ordering in particular circumstances. Id. at 56-60.

380. See generally Politics, supra note 820, at 45-68; W. Hursr, supre note 49, at 1.

391. See supra notes 35, 286 and accompanying text. See also Kamisar, supra note 260,
at 82,

392. See, e.g., Kamisar, supre note 260, at 78-83. See also supra notes 296-303 and ac-
companying text,

393, See supra notes 246-82 and accompanying text.

304, See Silverthorne Lumber Co. v. United States, 251 U.S, 385, 392 (1920).

395. See H. WioMORE supra note 9, § 2281, at 5 n.1 for a list of applicable case law. See
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dence. Whatever judicial policy making occurred was subject to legislative
oversight and statutory correction.®® Furthermore, it must be remembered
that rules of evidence have no constitutional stature.®®” The mere “form of
words” argument therefore amounts to nothing more than a restatement of
the exclusionary system of belief that it is wrong to use such evidence. Al-
though this may be an ethical judgement, repetition does not elevate it to a
constitutional right. Proponents simply are reading their personal judg-
ments into the Constitution. Stated another way, rule proponents are substi-
tuting their judgments on public policy options for those initially constitu-
tionalized by the Framers. More specifically, rule supporters are substituting
judicial assessments for those duly elected legislators who are accountable to
the people.

The mere “form of words” argument, furthermore, rests on the appar-
ent conclusion that the common law remedies had failed or were inadequate.
1t is suggested, however, that only the citizenry through their electorally ac-
countable representatives can make such a determination. In the eyes of ex-
clusionary proponents, which may include members of the judiciary, the fact
that other remedies failed or are inadequate does not address the issue of
whether the rule is constitutionally mandated.

Finally, the fact that defendants found fourth amendment protections
to be a mere “form of words” if reliable evidence could be used against
them, is, of course, equally irrelevant. The people, not defendants, must be
convinced of the failure or inadequacy of remedies provided.?®® The focal
point of amendment protection was not defendants, at least not in our cur-
rent understanding of that term. The focus was on what procedures were
thought necessary to reduce possibilities of executive or judicial abuses, as
well as protect innocent citizens from unjust convictions. The starting point
was not protection of defendants, but deliberation on appropriate proce-
dures from the perspective of citizens, before they became defendants. No
exclusionary sanction was contained in federal or state constitutions because
representative assemblies, electable and accountable to those same citizens,
were charged with identifying abuses and specifying remedies. Thus, it is to
the common and statutory law that we must look for remedies, and therein
we find no basis for excluding reliable evidence.

To avoid the conclusion that the exclusionary rule lacks constitutional
stature, proponents must make one or more of the seven historically unsup-
ported assumptions detailed above. The only other alternative is to assert a
judicial power to revise the Constitution, a topic considered subsequently.

also supra notes 26-27 and accompanying text.

396. See supra note 172; W. HursT, supra note 49, at 40-46,

897. 'The author suggests that “due process” cannot possibly be understood outside of the
context of its common law heritage, a heritage steeped in concern for reliability of evidence,
which is to say, with innocence. See Kamisar, supra note 185, at 76.

308. See infrez notes 446-56 and accompanying text.
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D. Six Additional Personal Preference Arguments

This article is not quite out of the personal rights (based on unproven
assumptions and personal preference) woods yet. After all, it has been many
years and the forest has been allowed to grow wild; the trees are almost
choking one another. It really is quite a “mess.”*® Therefore, a further at-
tempt will be made to establish the existence of additional assumptions or
personal preferences which likewise are not traceable to judgments constitu-
tionalized by the Framers, 4

1. Open Society

This is a popular, oft repeated phrase, but what exactly does it mean?
The absence of exactness, one suspects, is part of its charm. Do proponents
mean open, as in a free society, versus closed, as in a totalitarian one?*"
Does the phrase really illuminate what principles the Framers constitution-
alized? For several reasons, this i not the case. The least of these reasons is
the fact that the term “open society” was obviously unknown to the Framers
who preceded its usage. The term in fact is a shorthand expression for a
variety of assumptions and personal judgments regarding the nature and
content of rights already explored. In the absence of same, the phrase is
uninteiligible.“** Finally, even when policy judgments are linked to the first
amendment, it cannot be said that they were values constitutionalized by
the Framers,+0®

399. Leedes, supra note 48, at 1361.

400. See Perry, supra note 1, at 263-64, The Constitution consists “of & complex of value
Jjudgments the Framers wrote into the text of the Constitution and thereby constitutionalized.”
Id. at 263-64. “[Tlhe effort [for interpretivists] is to ascertain, as accurately as available histori-
cal material will permit, the character of a value judgment the Framers constituted at some
time in the past.” Id. at 264.

Perry also mentions that such judgments need not be explicit in “some particular provi-
sion” ar the “overall structure.” Id, This appears to be consistent with earlier remarks made in
this article and those of Professor Berger, who after all points out that Judicial review is not
explicitly mentioned in the text but was nevertheless intended. See Gangi, supra note 1, at 11;
R. BERCER, supro note 144, at 351-62.

401. See Gangi, supre note 1, at 43 n.359, 65-67 n.483. See also supra notes 315-18 and
accompanying text and infra notes 456-59 and accompanying text.

402. See Kendali, The Open Society and Its Fallacies, Liv. Am. Por. Scr. A, Rev. 972
(1960); Kendall, The People Versus Socrates Revisited, 3 MoDERN AgE 98, 108-09 (1958-59)
[hereinafter cited as Peaple] (characteristics of recurrent problem in political theory: the
proclaimer of divine truth).

403. According to Professor Perry: “The decisions in virtually sll modern conatitutional
cases of consequence . . , cannot plausibly be explained except in terms of noninterpretative
review, because in virtually no such cases can it plausibly be maintained that the Framers
constitutionalized the determinative value judgment.” Perry, supra note 1, at 265.
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9. Fair Trial/Fair Prosecution “Symbols”

Some commentators employ symbols of fair trial/fair prosecution to jus-
tify the imposition of the exclusionary rule, or to expound on the impor-
tance of specific constitutional provisions.** They point to the disparities
that they say exist between what the symbols of fairness or constitutional
provisions imply, and the realities they say that in fact impede realization of
that fairness.**®

As with remedies, however, unless exponents ground ideas of fairness
into the intentions of the Framers, they remain personal judgments. Fur-
thermore, if proponents wish to assert that the fairness they demand is part
of traditional constitutional law, they will have to confront and overcome
the already stated position that the Bill of Rights was aimed at reducing
executive or judicial abuses and minimizing wrongful convictions. There is
no evidence to support contentions that fairness, as envisioned by the Fram-
ers, required exclusion of reliable evidence. Should proponents choose not to
meet that burden, but instead assert that their ideas of fairness are superior
to those constitutionalized by the Framers, then there are three conse-
quences they must face. First, they must concede the fact that they are as-
gerting personal choices. Next, they must address the issue of legitimacy, as
well as the possible consequences of abandoning the intentions of the Fram-
ers. Finally, they must admit precisely what they are doing — creating new
symbols based upon personal preferences.

To conclude, references to fair trial/fair prosecution symbolism cannot
be sustained outside the implicit assumptions made with respect to rights,
the personal ethical judgments otherwise contained, or the subterfuge of as-
serting that these rights were in the Constitution though only recently dis-
covered.*®® Furthermore, those currently employing fair trial/fair prosecu-
tion symbols often change and abuse them without authorization.**” They

404. See, e.r., Schrock & Welsh, supra note 35, at 260-62.

405, Id. _

406. Perry, supra note 1, at 2656; Non Interpretive, supra note 17, at 350-51 n.272.

407. A brief explanation is appropriate. Professor Voegelin introduced the “self-interpre-
tation” concept in. order to understand and appreciate a society’s development through time.
See Anamnesis, supra note 356, at 116; E. VoEGELIN, NEW Science oF Pourrics, 27 (1952)
[hereinafter cited as New]. Symbols, hence, offer a legitimate means by which one can study
what societies believed as their truth as a people. '

Professors Kendall and Carey applisd Voegelin’s criterion to American history, noting with
respect to symbolism:

A people that has given itself a set of symhbols does not just leave it at that. With the

passing of time it develops its symbols; perhape enriching or impoverishing them,

perhaps giving them new twists, perhaps emphasizing this symbol at the expense of
that one, or even perhaps dropping old symbols and replacing them with new ones.
W. KexpaLL & G. CAREY, supra note 18, at 24. In addition symbols can and do change, and, can
be degraded and abused. See M. ELIADE, IMAGES AnD SvmsoLs. 18 (1961). Compare Tonsor, The
Use and Abuse of Myth, 15 INTERCOLLEGIATE REV. 67 (Spring, 1980), with ArnoLp, THE Sym-
BoLs Or GovERNMENT 10 (1935) [hereinafter cited as Symbols].
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apparently do not see symbols as source material for greater understanding,
or as a means by which scholars may explore a people’s self-interpretation.
Instead, they see symbols as irrational and as a means of manipulation; “a
very useful tool in the hands of another, who wishes to exercise social con-
trol.”" They do not seek to understand the truth contained in the symbols
in asmuch as they use the symbols to reach goals they consider good, thus
demonstrating once again personal preference.*® Such activity constitutes
an abuse of symbols. Symbols should be used to illuminate, not manipulate.
In doing so they cannot hope to grasp what was intended by the Framers or
the people, and should refrain from such implication.

3. Model Building

Models are defective when they either employ assumptions developed
subsequent to materials studied, and or divorce themselves from the context
which gave them meaning.* The purpose of a model should be to illumi-
nate; to help one understand the object studied. Models are a legitimate
analytical tool (barring the above two defects) if the scholar never loses
sight of the fact that he is not studying reality, but instead an abstraction of
his own making.

The models under analysis usually not only suffer from the two primary
defects, but are frequently much more destructive when those employing
the models forget that it was never an actual part of the Constitution. To
illustrate this point reference iz made to Professor Packer’s brilliantly con-
structed Two Modeis of Criminal Process.*** There he identifies “factual”

The problem of tradition, then, may be pursued in the following manner. Self-interprata-
tion equals tradition. On the cne hand, for it to be said that a tradition exists, there should be a
continuity of expression and action found in the symbols identified over an extended period of
time and the people’s behavior. While the exact meaning of original symbols that appear in
“compact” (compressed) form may be somewhat, unclear, subsequent “differentiation” (actions
that result in additional detail} helps us grasp more precisely what was intended by the com-
pact symbol. Conversely, should introduction of symbols be discordant with earlier onee, or if it
can be established that an earlier tension was redefined or abandoned, or that meaningful ¢on-
tinuity does not exist between various expressions, then it may be said that a tradition does not
exist. Instead, there may be a number of traditions, perhaps related, perhaps not, but not one
tradition.

408. Symbols, supra note 407, at 10.

409. Compare Symbols, supra note 407, at 6-10 and Kamisar, suprg note 293, at 82-83,
with W. KenpaLL & G. Carsy, supre note 18, at 18-22 end Tonsor, supra note 407, It is further
contended that unless the reader grasps the difference in approach to symbaols, he will fail to
understand the repeated abuse and manipulation of precedents by Court majorities and com-
mentators. Finally, if the Warren Court indeed manipulated precedent, how can the Burger
Court return to the original thrust of those brecedents, without itself being accused of manipu-
lating Warren Court precedents?

410. See supra notes 152-56 and accompanying text.

411. Packer, Two Models of the Criminal Process, 113 U. Prnn. L. Rev. 1 (1964). Profes-
sor Packer pursues the subject of criminal Pprocess by abstracting models from reality_ Id., at 1-
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guilt versus “legal” guilt,"* while still remaining sensitive to the conse-
quences that resulted from the distinction.** Compare this with Professor
Chase, who thirteen years later, uses legal and factual guilt models as if they
had always been part of constitutional interpretation.*’* Other scholars have
built related models, e.g., “fragmentary” versus “unitary” views of govern-
ment prosecution.**® None of these models had been constitutionalized by
the Framers because, aside from procedures of common law ancestry, prose-
cution and evidence admission had always been an area in which various
considerations existed in tension. The legislature generally was in charge of
making whatever changes or adjustments that were demanded by existing
circumstances or constituents.*'®

The model-building process, however, is illuminating. Models are pri-
marily word constructions quickly divorced from the circumstances sur-
rounding initial application. If historical data is employed at all, it is selec-
tive, choosing facts consistent only with the premises of the constructed
model. The totality of the people’s actions, those which would illuminate the
meaning, are minimized, if not totally ignored.**” Freed from the historical
context of the tension (the balancing of concerns), the model-builder begins
to spin a web of natural (logical) consequences from the principles (prem-
ises) he has selectively chosen.*’® Freed from the totality of experiences un-
derlying the original tension, the builder is limited only by his imaginative

6. Packer has noted: “When we polatize, we distort. The models are, in a sense, distortions
.. . .'This article does not make value choices, but only describes what are thought to be their
consequences.” Id. at 6.

412, JId. at 16-17.

413. Professor Packer noted: _

The Due Process Model, while it may in the first instance be addressed to the main-

tenance of reliable factfinding techniques, comes eventually to incorporate prophylac-

tic and deterrent rules that result in the release of the factually guilty even in cases in

which blotting out the illegality would still leave an adjudicative factfinder convinced

of the accused’s guilt.
Packer, supra note 411, at 18. In an accompanying note Packer added: “This tendency, seen
most starkly in the exclusionary rule for illegally seized evidence, [Mapp] . . . i8 also involved
in the rejection of the ‘special circumstances’ approach to testing the deprivation of counsel,
[Gideon] . . . and in the apparently similar trend in confession cases, [Mallory] . . . [Eseo-
bedo].” Id. at 18 n.16 (citations omitted).

414. See Chase, supra note 17, at 518-19.

415. See Schrock & Welsh, supra note 35, at 255-60.

416. See supra notes 246, 389 and accompanying text.

417. See, e.g., Gangi, A Critical View of the Modern Confession Rule, 28 ARk. L. Rev. 1,
48-49 (1974).

418. Professor Voegelin has described the tactic:

If, therefore, I can build a system, the truth of its premises is thereby established;

that T can build a system on a false premise is not even considered. The system is

justified by the fact of its construction; the possibility of calling into question the

construction of system, as such, is not acknowledged.
E. VORGELIN, SCIENCE, PoLrrics AND GNOSTICISM 44 (1868).
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ability.*** Employing logic, the builder then proceeds to demolish everything
and any other principle that impedes the path of the principle at the core of
his construction. Indeed, reality itself begins to be shaped by the model con-
structed.**® An intoxicating brew, this model-building, as are the persuasive
abilities necessary to maintain it.*** Since some continue to view reality dif-
ferently than does the model adherent, probing questions are raised. Either
the model builder suppresses these relevant questions by referring the ques-
tioner to the values in the model, or he must abandon the model.*** More
often than not the former course is chosen.

Therefore, model-building may be summarily rejected. First, if the
model constructed depends on personal preferences instead of historical ex-
perience, no constitutional claim can be recognized or has been estab-
lished.**®* Second, insofar as the models constructed manipulate integral

419. Professor Voegelin comments:

Images of reality must be examined for their form of reality; when the pattern of

form has become clear, the contents must be examined; schemes of reality that pre-

sent themselves as systems must be examined for the intellectual tricks with the help

of which the nonsystematic form of reality is closed to make up a system; particularly

one must not accept the demand of adherents of a system that their premises are the

condition for understanding the system, for precisely systems can be understood only

by interpretations “from without,” i.e., interpretations beginning with the form of

reality, . . .

Anamnesis, supra note 356, at 169.

420. Professor Voegelin concludes about those enamored by their “system” that “in the
clash between system and reality, reality must give way.” E. VOEGELIN, supra note 418, at 44.

421. 'The problem of abuse by persuasion was first identified by Plato. See Voegelin, Wig-
dom and the Magic of the Extreme: A Mediation, S. Rev. 235, 244 (Spring, 1981).

Speech. . .is. . . agreat and powerful master . . . it operates with magic force . . .

on man, the spell of . . , language . . . can swerve the soul when it is weakened, by

passion or lack of knowledge, toward opinion . . . in conflict with truth, the power [it

has] . . . over the soul can be compared to that of a drug . . . over the body, as a

drug can heal or kill, harmful persuasion can drug and bewitch the soul.
Id. at 249,

422. Professor Voegelin notes: “we now see more clearly that an essential connection ex-
ists between the suppression of questions and the construction of a system.” E. VoeGELIN,
supra note 418, at 45.

423. For example, Professors Schrock and Welsh adopt a particular perspective toward
individual rights, or, as they put it, the “significance of rights.” Schrock & Welsh, supra note
86, at 271. They claim that the perspective one chooses toward how rights are viewsd can have
an enormous effect on how societal problems are resolved. As they put it, what a “difference a
right makes.” Id. at 271-78. They prefer to view rights absolutely, and in viewing the fourth
amendment. from that perspective, they posit that the amendment created substantive rights
against the legislature. Jd. at 274, 343-44. In short, the Bill of Rights can he construed in
Hobbesian-Lockean fashion to find rights that are superior to the people’s right to self-govern-
ment. Id. at 273 n.72.

This article contends, however, that: (a) Fourth emendment provisions had not included
exclusion of reliable evidence; (b) Abaclute rights against the legislature of a substantive nature
were not known; (c) Bill of Rights provisions were understood only in the context of common
law rights; (d) Tt is not legitimate for a scholar to “prefer” a perspective on how rights should
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symbols (e.g., fair trial, right to counsel), they fall because their authors lack
authority to change their meaning. For example, with regard to legal guilt or
unitary prosecution, there is simply no way to attribute the principles con-
tained therein to the principles constitutionalized by the Framers. They are
personal preferences, not constitutionalized principles. Since the models de-
pend on premises unsupported by the evidence, the models fall with
them.*** In short, the models change; they do not illuminate the symbols,

be viewed, but to understand those rights as they had been understood by those who framed
and ratified them. Should one prefer another perspective it ehould be labelled as personal, not
constitutional, in character.

494, See supra note 400. As a concrete example see Professor Kamisar’s analysis of the
Supreme Court’s opinion in Brewer v. Williams, 430 U.5. 387 (1977). See Kamisar, supre note
293. The facts in Brewer were that police officers rode with the defendant to his place of ar-
raignment. Brewer v. Williams, 430 U.S. at 391. The defendant, suggestive and very religious,
was told that with Christmas approaching, it would be a shame if the expected snow storm
made discovery of the murdered child’s body (the victim) impossible to find, thereby denying
the parents the opportunity to bury the child promptly. Id. at 392-93. After this “Christian
burial” speech the defendant led the officers to the body. Id. at 393.

Professor Kamisar seems to contend that police interrogation of a defendant, without re-
quired warnings and/or absence of counsel would be understandable (though he apparently
disapproves) in “so-called ‘rescue’ or ‘emergency’ doctrine” situations. Kamisar, supra note 293,
at 9. In Brewer, however, he contends that such docirines “could not have been properly ap-
plied” because it was clear that the police officer who addressed the defendant “meant the girl’s
body, not the girl.” Id. In short, the police were apparently aware that the child victim, was no
longer alive, and therefore she could not be “rescued.” Id. at 10. This distinetion is perfectly
conesistent with Professor Kamisar’s premises regarding the nature of rights and the role of the
Supreme Court. See supra text accompanying notes 347-48.

Who is to decide that upon death the selection of important principles, their balancing and
competition, ceases for others? There is, for example, the need of parents, relatives and friends
to begin the grieving process; to reconcile themselves to their loss. Could the community as a
whole believe that despite the death of this particular child, other principles persist? Could
they not raise the question, what kind of civilization do we have when, at the moment of death,
our existence is to cease to have meaning for anyone elze? See infra text accompanying hotes
428-40.

In the “model” constructed by Professor Kamisar, however, the right of the people to bal-
ance the principles they consider appropriate in such circumstances is denied because, he con-
tends, we foreclosed that possibility by adopting the fifth amendment compulsory self-incrimi-
nation clause. Kamisar, supre note 293, at 22.

Did the people indeed foreclose such considerations? The Framers of the fifth amendment
certainly did not, because the compulsory self-incrimination constitutional provision did not
apply at all to coerced confession situations. In fact, for them it did not apply against the states
either. Thus, to reach Professor Kamisar’s conclusion one must assume that the Supreme Court
has the power to substitute their personal judgments for those constitutionalized by the Fram-
ers, or more specifically, the people must accept what may be fairly described as a personal
preference regarding the legal pertinence of a victim being alive or dead. Of course, it is as-
sumed that if such a distinction was not made, then for a model-builder like Kamisar the self-
incrimination clause would be meaningless. It is suggested that such a conclusion is also a per-
sonal judgment not traceable to the constitutionalized principle.
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4. “The quality of a nation’s civilization can be largely measured by the
methods it uses in the enforcement of its criminal laws. ™

This judgment has its theoretical roots in Justice Frankfurter’s accusa-
torial versus inquisitorial distinction,** a distinction, as noted by Justice
Jackson, that depends “mainly on the emotional state of the writer.”*7 Ac-
cusatorial, like open society, is hardly a self-illuminating phrase for anyone
not already subseribing to its implicit assumptions.**® Still, the Frankfurter-
Warren injection of these criteria should be examined further.**® Besgide the
fact that the accusatorial-inquisitorial pairing connotes a personal choice
preference, there is also this curious question. Was ours an accusatorial sys-
tem when the Bill of Rights was proposed and ratified? Of course it was,
because, as Justice Frankfurter pointed out, Bill of Rights provisions or
common law rights, were precisely what distinguished our system, the accu-
satorial, from other systems, e.g., the inquisitorial system.*®® These rights
had their roots in hundreds of years of preceding English history.¢s

If that is the case, it is not clear what exclusionary proponents mean
today either when they refer to the nature of those rights or assert that the
existence of such rights supercedes the right of the people to govern them-
selves. The people in the several states at the time the Constitution and Bill
of Rights were proposed had many of those same rights — rights rooted in
centuries of preceding common law. Nevertheless, these people remained
free to identify abuses and select remedies other than exclusion. They also
regularly admitted evidence under conditions assuring probable
reliability. ’

Furthermore, insofar as the Bill of Rights was demanded, it was de-
manded to better assure that the newly formed federal government would
not erode the accusatorial system as had existed in the several states. So if
an attempt is made today to justify exclusion on what proponents believe is
the nature of the accusatorial system, it is suggested that their conception of
its nature must be derived from something other than our tradition or the
principles constitutionalized hy the Framers. They must, in fact, rest their
case on the already explored assumptions regarding the import of the Bill of
Rights and the nature of personal rights.** They also must change or ma-

425. Miranda v. Arizona, 384 U.S. 436, 480 (1965) quoting Schaefer, Federalism and
State Criminel Procedures, 70 Harv. L. Rev. 26 (1858).

426. Watts v. Indiana, 338 U.S. 49, 54 (1949),

427, Id. at 60,

428. See supra notes 401-03 and accompanying text.

428. See supra notes 69-101 and accompanying text.

430. See, eg., Watts v. Indiana, 338 U.S. at 54; Culombe v. Connecticut, 367 U.S. 568,
§70-606 (1960) (wideranging opinion by Justice Frandfurter).

431, See supra notes 8-10 and accompanying text.

432. See supra note 11 and accompanying text.

433. See supra notes 283-94 and accompanying text.
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nipulate relevant traditional symbols or construct “models” which cannot be
traced to the principles constitutionalized by the Framers.** Finally, con-
trary to the evidence they must elevate the role of the Court to a status not
given it by the Framers.**®

There are even more serious objections, for at the core are personal be-
liefs regarding a “progressive and self-confident society.”**® Within that atti-
tudinal framework lies unsupported views on progress and history as well as
sophisticated variations of the open society concept.**” Upon this cluster of
assumptions rests the personal assessment that there are questions which
transcend guilt or innocence.**® None of these assumptions can be rooted in
the Constitution without wrenching it from its common law roots. Purported
lessons of history offered by the judiciary are nothing more than personal
assessments of what the Court majority believes those lessons to be; and
only after the history upon which these lessons supposedly rested was
grossly abused or totally misunderstood.*®® Who, moreover, granted the judi-
ciary the power to determine whether “there is something very wrong with
that system” or if it is “worth preserving?”*

The Constitution never elevated the rights accorded the criminally ac-
cused above the right of the people to govern themselves, Relevant state and
federal individual rights already contained those procedures believed neces-
sary to protect citizens from executive and judicial abuse as well as those
procedures necessary to minimize the risk of convicting the innocent. When,
and if, one loses sight of these two considerations and asserts without proof
that the primary focus was to protect defendants from being convicted even
on reliable evidence, assumptions or personal preference judgments are
made that cannot be traced to the values constitutionalized by the Framers.
Imagination has created a system he would prefer, but one without histori-
cal roots, and the imaginer should be obliged to say so. He cannot be per-
mitted to take refuge in a tradition or constitution they have freely chosen
to abandon.**!

It is stated unequivocably that the question of the “quality of a nation’s
civilization,” is precisely that, a question to be answered by the nation’s peo-
ple through elected representatives accountable and responsible to them.

434. See supra notes 410-24 and accompanying text.

435. See supra notes 363-424 and accompanying text.

436. See supre text accompanying notes 74-75, 82, 96. See also Hill, supra note 141, at
211.

437. See supra notes 171-75, 281.

438, Chief Justice Warren had declared: “As important as it is that persons who have
committed crimes be convicted, there are considerations which transcend the question of guilt
or innocence.” Blackburn v. Alabama, 361 U.S. 199, 206 (1959).

439. See supre text accompanying note 95. Cf. Gangi, supre note 2, at 38-42.

440. Escobedo v. Dlincis, 378 U.8. 478, 488-80 (1964). See also supra text accompanying
note 95.

441, See supra text accompanying notes 331-53.
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Whether and by what degree we choose to evaluate our civilization by how
we treat the criminally accused, is for the people to make within the context
of the clearly discernible intentions of the Framers to which our ancestors
consented. The people are entitled to decide that civilized conduct requires
concern for citizens, even citizen victims, above solicitude for criminal de-
fendants or remedies to which the people have never consented.

5. The Omnipresent Teacher*s

First, put aside the fact that this symbol, as proposed by its author, has
ho constitutional status.** Similarly, put aside some pertinent historical fac-
tors such as, at the time of its proposal, the exclusionary rule touched few
crimes affecting personal security and indeed did not touch the states at all.
Finally, the fact that Justice Holmes stated “for my part,”** ig sufficient to
prove the point that the symbol is a personal preference.

a. Imagery. The imagery should nevertheless he probed. Is the govern-
ment the omnipresent teacher? This article suggests that one’s decision will
rest principally on the personal, extra-constitutional, attitudinal training;
the response is in the eyes of the student! In other wordg, the government
may be your teacher, it is not mine. For me, my government is just that —
my government. It was created by my forehearers to deliberate (and be ac-
countable to me for its decisions) on what should be done for the general
good and in respond to the “inventiveness of wickedness” that may from
time to time surround it.** .

Governmental officials, as “existential” representatives of its people’s
truths,**¢ may have to do things that as individual good men they ordinarily
would refrain from doing. As citizens, one may be obliged to take the life of
an otherwise innocent enemy who may be endangering either the truth of

442. See supra text accompanying note 303.

443. See Schrock & Welsh, supra note 35, at 282, 286-88. Professor Berger is emphatic in
his denunciation, “Nowhere in the Constitution or its history is there an intimation that judges
were given a power of attorney to fashion unenumerated . . . [rights] in order to remedy ‘injus-
tice, as they perceived it.'* Berger, The Scope of Judicial Review: An Ongoing Debate, 8 Has-
TiNGs Consr, L.Q. 527, 605 (1979).

444. Olmstead v. Unitd States, 277 U.S. 438, 470 (1928) (Holmes, J., dissenting) (empha-
sis added). One hears a great deal about Justice Holmes’ concern for personal judicial integrity
(see supra notes 297, 300 and accompanying text) but one is seldomly reminded of other as-
bects of the tension he carried, including the fact that, though personally a believer in laissez-
faire economics, he resisted its constitutionalization, Justice Holmes stated:

I have not yet adequately expressed the more than anxiety I feel at the ever increas-
ing scope given to the Fourteenth Amendment in cutting down what I believe to be
the constitutional rights of the states. As the decisions now stand, I see hardly any
limit but the sky to the invalidating of those rights if they happen to strike a majority

of this court for any reason undesirable.

Baldwin v. Missouri, 281 U.S. 586, 505 (1929),

445. L. STrAUSS, supra note 147, at 161.

446. See New, supra note 409, at 41-49.
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one’s society, its self-preservation, or its ability to govern itself. Likewise,
government on behalf of the common good may have to forego what many
good men believe to be just, in order to obtain, for example, sufficient oil
supplies. A government, similarly, may have to employ bribery of foreign
officials to obtain military bases either to secure its own country’s survival,
or that of a valued ally. A government also may pursue less than perfectly
just policies in international affairs, but policies which it perceives are more
just than those practiced by other governments and their people. Govern-
ment, hence, teaches me little more than I already know as a human being
— pursue good, avoid evil. That is frequently not easy, and at times requires
a halancing of principles.**”

There are equally agonizing choices present in pursuing criminal justice.
Government, in the name of the people, may find it necessary to immunize
some citizens from deserved prosecution and punishment in order to secure
sufficient evidence to convict other citizens whose conduct it is judged is
even more despicable than those immunized. Indeed, it may be necessary to
make such choices to insure that at least one accused is brought to justice. It
may be necessary, even essential for the government, on behalf of the peo-
ple, to deal with informers, or other characters individual citizens ordinarily
and studiously avoid. On behalf of the people, some members of the govern-
ment may find it necessary to practice deception in order to identify other
members of the government conspiring to forsake their public trust.

b. Traditional View. Aside from personal attitude formulation, govern-
ment as an omnipresent teacher finds no refuge in the Constitution. Bill of
Rights provisions were ones of procedure. They sought to assure the pursuit
of the common good while sketching certain specifics on the continued rela-
tionship between citizens and a citizen accused of crime. Left open to delib-
eration was the entire arena of competing moral claims and considerations
believed relevant regarding admissibility of evidence and remedies for police
abuse. These considerations and how they were balanced in fact were per-
ceived differently by the citizens in each state until 1961. One would be
obliged to examine their constitutions, statutory laws, and judicial opinions
in order to discern what balance each thought appropriate. There was no
single or simple answer, nor could there be. Each state had interpreted the
matter of the relationship between citizens and those accused of crime. In
each state the relationship perceived as appropriate was fragmented because
justice itself was perceived as consisting of a balance of competing
principles.

This much is certain about government as an omnipresent teacher.
Those who advocated, as well as those who framed and ratified the Bill of
Rights, did not trust citizens exercising governmental power. At the same
time they recognized that power was essential to achieve the common good.

447, See Barker, TuE PoLrrics o ARISTOTLE 101 (1962).
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Fear that governmental power would be abused was not equivalent to dis-
trust of the people. The Framers feared majority tyranny, but recognized
the people would consent to nothing less than majority rule. The Constitu-
tion expressed the boundaries of the tension between both.*¢® In the Consti-
tution only limited powers were granted to the federal government, That
power was further circumscribed by separating the legislative, executive and
judicial powers. No formal institutional barrier could be erected to prevent
the people bent on exceeding the boundaries to which they had agreed with-
out thereby negating the democratic essence of the regime. Insofar as the
omnipresent teacher symbol inadequately expresses the original tension be-
tween majority rule and majority tyranny, it is defective. It either makes one
or more of the unwarranted assumptions detailed above, or substitutes per-
sonal judgments for those constitutionalized by the Framers, or does both.

Finally, the omnipresent teacher analogy confuses the relationship
among the government, the criminal defendant, and the people.*® The dis-

448. This position is summarized elsewhere. See Gangi, supra note 1, at 60-81.

449. A good example is found in statements such as “it teaches the whole people by its
example.” Olmstead v. United States, 277 U.8. 438, 485 (1928) (Brandeis, J., dissenting) (em-
phasis added). See also supra text accompanying note 303. Or, for instance, the statement:
“When the government . . . sought . . . to avail itself of the fruits of these acts in order to
accomplish its own ends. . . .” Kamisar, supra note 195, at 69, quoting Justice Brandeis (em-
phasis added).

Frequently, the false distinction is in terms of “us,” citizens and “they,” the government.
Id. at 68. Similarly, Professors Schrock and Welsh treat the government (executive and judici-
ary) on the one hand, and the people, on the other, as distinct for purposes of criminal prosecu-
tion in their “unitary” gystem. Schrock & Welsh, supre note 35, at 257-60.

It is contended here, however, that despite apparent inconsistencies, the symbols of gov-
ernment and people, one in some respects but separate in others, remained an experienced
whole, a tension, perhaps expressed best by President Lincoln: government “of the people, by
the peaple, for the people.” Lincoln, The Gettysburg Address (1863) found in R, Mora1s, Basic
DocumenTs In AMERICAN HisToky, 128 (1956). It is contended that in ratifying a constitution,
the people created governmental structures distinguishable but at the same time not separate
from society. The people prohibited to themselves certain specific actions. Otherwise, they re-
tained the right to define rights and duties through their elected representatives. In creating a
government, or prohibiting certain actions, the people did not, and could not render themselves
incompetent to govern themselves by construing individual rights superior to the creation of
the strueture that contained an amendment procedure and otherwise provided for electoral
accountability,

Instead of understanding the tension present in the prosecution symbol, Professors
Schrock and Welsh, employ a unitary “model” to remove what they consider are inconsisten-
cies, therehy shattering the experience as it was originally understood by the participants. The
process they employ distorts and desiroys the truth of what only the inconsistencies in tension
Numinate. It is a method that is the hallmark of system builders. See supra notes 281, 418-19
end accompanying text. It is further contended that the models imposed by Schrock and Welsh
do not illuminate the historical relationship of government and people, as understood by those
people. These models instead creste a new reality in which the principles to which Schrock &
Welsh subscribe are projected as the criteria of composition. It is suggested that once these
models are rejected as just that, logical constructs of the author’s own choosing, much of their
case dissolves into nothing more than personal preference imposition. See Schrock & Welsh,
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tinctions made can neither be understood nor supported outside the context
of already stated presumptions regarding the “nature” of an “open society”
or personal rights. The actual relationship was and is between the citizen
defendant and the people of the state or of the United States, on whose
behalf government officials act. To perceive prosecution of the criminally
‘accused as a contest between an individual and the government is to either
ignore the perception constitutionalized by the Framers, or to manipulate
symbols whose meaning was quite clear to those originally utilizing them.
¢. The True Lesson. The purpose of a trial was to teach, but not to
teach all citizens. Citizens, through their agent the government, were teach-
ing citizenship to one of their peers who breached an obligation to do what
had been determined by all as “meete and convenient for the generall
good.”#%® A trial was meant to determine whether indeed he had committed
that breach, and if found guilty, to punish him for the offense. It is true
(and most revealing about the true quality of its civilization) that the citizen
accused of the breach, the citizen body as a whole, and its representatives,
the government, all remained bound to an earlier promise. All parties were
to reach a determination of the charge by utilizing the Bill of Rights proce-
dures to which all had already consented. The determination, furthermore,
would be reached on a “beyond a reasonable doubt” basis. Thus, as con-
cerned as the body of citizens were that criminal breaches be punished,
strong suspicion would not be enough. Effective crime control did not, for
the Framers, preclude fairness or substitute speculation for reliable
evidence.*®
~ Probably the most important aspect of the teaching of the defendant,
was that all citizens had agreed beforehand that it would be most fitting and
assure the best protection against possible abuse to have a free man judged
by a jury of his peers, perhaps by a “symbolic” number.*** Unquestionably,
these procedures are instructive. It is not, however, the government who is
teaching, but the people. From their concrete experience, not to mention
from their ancestors, the people believed that the procedures they adopted
would more likely arrive at fair judgment than the procedures of combat or
ordeal that preceded them.**® These procedures (rights) were agreed to by
the people before any of them became defendants, and all procedures
adopted were believed perfectly consistent with justice and the rights due
free citizens. To be “fair,” the trial would have to get at the truth, for it was

supra note 35, at 291-93 n.111.

450, MayrLower Compact (1620). .

451. See generolly supra notes 6-30. The point is simply that concern for criminal viola-
tions and fairness in ascertaining them were all factors (a balance of values—a tension) sub-
sumed under appropriate state constitutions and legislation.

452. “And that number of twelve is much respected in holy writ, as in 12 apostles.” 1
Coke, Institutes of the Laws of England, 156a (London, 1628-1641) quoted in, R. BERGER,
supra note 144, at 398.

453. See supre notes 6-8 and accompanying text.
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only upon obtaining the truth that culpability, or degrees thereof, could be
judged and justice thereby proportionately administrated.®* When justice
was done, citizens’ values would be affirmed. With the truth of their self-
interpretation again affirmed, perhaps then the citizen accused and the soci-
ety in which he lived could be reconciled. It was, after all, citizens teaching
themselves the responsibilities of self-government as well as teaching that a
penalty ensues to those who choose to forsake that civic duty. Put another
way, the object was the formulation of a free citizenry determined to “estab-
lish Justice, insure domestic Tranquility . . . promote the general Welfare,
and secure the Blessings of Liberty to ourselves and our Posterity.”®*

6. Totalitarion Analogy

Some suggest that unless practices employed by police in totalitarian
regimes are renounced here, our nation would become just like these re-
gimes.** The analogy nevertheless is troubling, not for what it asserts, but
for the ignorance essential to making the assertion. Hopefully it will be pos-
sible to dismiss this analogy quickly, since significant aspects of it have al-
ready been detailed. First, on the elementary level, one cannot abandon a
practice simply because a totalitarian regime likewise employs it. If we did,
we could neither tax, nor spend. Second, the analogy depends on an either/
or frame of reference.®” In other words, renounce practices exclusionary
proponents consider characteristic of totalitarian regimes, or the doubter is
accused of fostering such a regime. The practices become the focus with no
understanding of all the other substantive and procedural realities that sur-
round the practice.

Assuming coercion, does it matter if our country is suspicious of such
evidence historically and generally, and may choose to forego it completely,
while a totalitarian regime knowingly admits false confessions regularly and
purposely? Furthermore, is it at all relevant that coercion in totalitarian re-
gimes is most noticeable in political, not violent, crimes? Does the analogy
require, for example, that if when investigating a child murder, we make no
distinction between the child being alive or dead, and totalitarian regimes
do the same thing, then we too are to be considered totalitarian?® Who, in

464. Cf. supra text accompanying notes 294 and 306. For an interesting comment on pro-
portionality and justice, see Ritz, supra note 10; Ritz, State Criminal Confession Cases: Subse-
quent Developments in Cases Reversed by the United States Supreme Court and Some Cur-
rent Problems, 19 WasH, & Lk L. Rev. 202 (1962).

455. U.S. Const. preamble. Omitted are two phrases: “We the People of the United
States, in Order to form a more perfect Union,” which is precisely why the Constitution was
created, and “provide for the common defense,” not pertinent to the discussion, but crucial to
an understanding of the founding. Whatever the virtue of a constitution, a people unable to
defend themselves, would risk loss of the right to self-government.

456. See, e.g., Bennett, supra note 118, at 1134-35.

457. Frankel, supra note 6, at 32.

458. See supra text accompanying note 424.
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totalitarian regimes, decides upon such distinctions, and who does so
here?4*® Does that make a difference? Does it make any difference that here
the balancing of principles relating to police practices, abuses and remedies
occurs through those held electorally accountable, and in a totalitarian re-
gime it does not?*®° Third, the analogy suffers from an imprecigion not unre-
lated to the assumptions associated with an open society. Is the choice
pressed upon us in the totalitarian analogy any different in principle than
our laissez-faire friend who insists that either we permit the free market
forces to interact in unbridled freedom, or we favor a controlled socialist
economy? Those are the types of questions that must be asked when dealing
with a totalitarian analogy.

E. Judicial Integrity*®

1. Assumptions Common to Personal and Institutional Integrity
Arguments.

Integrity arguments fall into two categories: personal integrity of indi-
vidual judges and the institutional role the judiciary plays in protecting the
Constitution. Before addressing each category separately, it is first necessary
to point out common assumptions or implicit personal preferences which
permeate both categories.

First, insofar as the integrity rationale adopts premises respecting the
“nature” of individual rights, but does not root those premises in principles
constitutionalized by the Framers, or subsequent historical practice, the ra-
tionale is proportionately defective. In other words, the rationale rests on
unsupported assumptions or personal judgments.*? Second, insofar as judi-
cial integrity adherents assert that the Bill of Rights was an “anti-govern-
ment” document,*®® without penetrating the distinction between both the

459, See supra notes 18-22, 248 and accompanying text.

460. Contrast the assessment of Professor Waelder:

[Aln egalitarian society needs an authority which has the power to enforce equality

and which sees to it that nobody gets out of line. In this indirect way, the attempt at

wiping out the power of man over man and to achieve complete equality actually

leads to the setting up of an authoritarian rule; with it, the power of man over man

has returned. Those who started out to eliminate every differentiation between peo-

ple end up, inevitably, by creating greater differentiations than have existed before.
Waelder, The Concept of Justice and the Quest for an Absolutely Just Society, 57 J. Cem. L.
CrrviNoLocY & PoL. Sci. 1, 6 (1966).

Modern totalitarian regimes have deep roots in equalitarian ideology. See J. TaLMON, THE
Oricns OF ToTALITARIAN DEMOCRARY 1-2 (1960), See also Yarbrough, Thoughts on the Feder-
alists’ View of Representation, XII N.E. Pov. Sc1. A. 65 (Fall, 1979). Professor Yarbrough sug-
gests that contemporary supporters of “interest group representation” more closely reflect the
“views of the Anti-federalists than those of the Federalists.” Id. at 67.

461. See supra text accompanying notes 295-306.

462. See supra notes 13-20, 363-90 and accompanying text.

463. See, e.g., Procedure, supra note 121, at 244 n.76.
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division of powers among the federal government and the states and the fear
of majority tyranny, while retaining majority rule, these adherents fail to
understand the purpose of that document.** Third, insofar as integrity ra-
tionales distort, change, or manipulate precedents traditionally associated
with criminal prosecution, these rationales are inherently defective as well
as intentionally deceptive.*®® Fourth, insofar as integrity rationales are pre-
mised on defective “models,” or make unsupported assumptions regarding
the unity of criminal prosecution, or other unsupported distinctions such as
legal guilt, the rationales cannot be sustained.**® Fifth, insofar as judicial
integrity rationales employ theoretically deficient criteria for judging the
quality of civilization, the rationales must be rejected as unsupportable.*?
Sixth, insofar as judicial integrity rationales misconstrue the relationship
between government, the people, and the accused, these rationales fail to
accurately illuminate or explain those relationships as envisioned by the
Framers.**® Seventh, insofar as integrity rationales are dependent upott a
comparison between our government and totalitarian regimes, these ratio-
nales often lack adequate criteria for differentiation as well as misconstrue
the essence of our own governmental structures.*®® Eighth, insofar as integ-
rity rationales presume that the Supreme Court is better suited*™ than the
legislature*™ to protect the individual rights it alleges exist,*™ these ratio-
nales assume what has not yet been proven, namely the existence of such
rights and the Court’s authority to perform a legislative role denied by the
Framers.*”® Finally, insofar as integrity rationales urge substitutions of es-
sentially personal ethical choices, thereby circumventing those charged with
identifying and providing remedies for perceived abuses, these rationales
contribute to undermining legitimate legislative authority.*”*

What integrates all of the above defective premises is the failure to dis-
tinguish personal expectations and visions of justice, rights and the judicial
tole, as exclusionary proponents see them, from the institutional funetion of
the judiciary as envisioned by the Framers. In short, exclusionary supporters
confuse what protection the Constitution ought to have provided, with what
protection had actually been provided. To avoid disappointment, the Con-
stitution is written in their own image through personal judgments.**®

464. See, e.g., supra text accompanying notes 28-30,
466. See supra notes 410-24.

466. See supra notes 405-03 and accompanying text.

467. See supra notes 425-41 and accompanying text.

468, See supra notes 442-60 and accompanying text.

469. See supra notes 456-60 and accompanying text.

470, See supra note 48.

471. See, e.g., Procedure supra note 121, at 245.

472, See supra note 17.

473. Gangi, supra note 1, at 11-12,

474. See, eg., supra text accompanying notes 89-97, 295-306.

475. For a general discussion disputing arguments made for personal and institutional
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a. Personal Integrity. Positions like those of Justices Holmes and Bran-
deis rest on nonconstitutional grounds.*™ They offer no support to exclu-
gionary proponents claiming the rule is mandated by the Constitution.*”
Furthermore, since such positions usually depend on any or all of the pre-
ceding eight premises, they are substantially discredited.

There is no constitutional authority permitting Justices to inject their
personal ethical opinions into adjudication. Nevertheless, it occurs. To deny
that possibility would be to deny judges their humanity. Human beings
gshould be repelled by injustices that confront them.**® Still, views on justice
differ, and there is the possibility that some citizens might impose their
views on others. Each society decides who shall determine what is essential
to the common good, and how those entrusted with the power to make such
decisions will be selected. There are many possibilities, which are dependent
upon the circumstances, but in the United States the choice of who decides
issues of public policy may be found in the Constitution.*™ While the people
attempted to protect themselves from majority tyranny, believed to be the
greatest potential danger facing them, they clearly believed that decisions of
ultimate importance would be decided by majority rule.**

The judicial function ordinarily would consist of applying legislative
majority decisions to particular cases.*®* Judges, however, had no authority
to refuse to enforce the judgment of the legislature if they disagreed with its
wisdom or morality. Judges could not, for example, legitimately refuse to
enforce fugitive slave laws, however repulsive they found them personally.*®
True, judges could resist implementing such laws, seek to temper them, or
perhaps choose to resign rather than enforce them. Yet, insofar as they did
not apply the law and thereby violated their duty, they could, unless the

judicial integrity, see Coe, supra note 35, at 17, 25; Hill, supre note 141, at 205, 207, 214;
Kaplan, supra note 35, at 1037; McGarr, supra note 141, at 266-67; McGowan, supra note 221,
at 692; Wingo, supra note 35, at 583-84. But see Bennett, supra note 118, at 1147-62 (criticizing
Burger Court retrenchment). Professor Bennett states: “The defendant is viewed more in the
guise of a member of the public than as an individual with an independent fourth amendment
interest, and as such an interest is, for that reason obscured.” Id. at 1150. It is suggested,
however, that the historical evidence supports precisely and only such a view that he criticizes,
and that Professor Bennett's assumptions of an “independent fourth amendment interest,” dis-
torts the meaning of right, as previously understood, and ultimately amounts to a rewriting of
the instrument. The assumptions that are made may be essential to Professor Bennett's vision
of the good society, but they cannot be established as part of our history.

476. See Schrock & Welsh, supra note at 256 n.100; Burns, supra note 141, at 87. See
also supra notes 248-78 and accompanying text.

477. See supre notes 143, 392-98 and accompanying text.

478. See, eg., Lisenba v. California, 314 U.S. 219 (1941).

479. See supra notes 25, 386,

480. See, Gangi, supra note 1, at 10-14, 58-65.

481. Reference is made here to the judicial function on the common law and statutory
level, in which judge-made law is possible, but reversible by legislative action.

482. See Berger, supra note 17, at 450-53; G. GILMORE, supra note 166, at 36-39..
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legislature reconsidered its judgments in light of the judge’s actions, be pun-
ished through the impeachment process.

The moral dilemma created by such a confrontation could be agonizing,
both for judges and the people’s representatives. In a democratic structure,
such dilemmas cannot be prevented without undermining that structure, or
opening it to abuses it was designed to prevent. For if the judiciary is per-
mitted to impose personal preferences on the citizenty, it would violate the
essence of democratic rule. Furthermore, once the judiciary is entitled to
supercede the authority granted by the Constitution, an equal claim can be
made by the executive or legislative branches. Breach of constitutional
guidelines by one branch opens the door to the possibility of further
breaches by all branches. Indeed, breach by one branch may encourage
breach by another branch, citing as precedent for its breach the initial
breach! Finally, repeated breaches will eventually lead to the inevitable re-
sult of victory by the most numerous branch. Absent fidelity to the Consti-
tution, nothing can stand in the path of the majority. The natural result, of
course, will be majority tyranny, the evil which the Constitution was initially
designed to prevent. In short, where majority tyranny exists, no individual
liberty is secure. The people mask their violence under law.**

To deny judges the right to impose justice on the citizenry therefore
does not stem from abhorence of justice, or denial of the fact that in any
particular instance judges may be more sensitive to the demands of the leg-
islature. Instead, denial stems from experience. It is far more likely that
such a power would be abused, and, absent a constitutional grounding, it is
at odds with majority rule. Furthermore, as detailed above, injection of per-
sonal ethical preferences not rooted in community sentiment may eventually
culminate in the destruction of the Constitution. With that loss, the oppor-
tunity for a people to pursue justice may be lost for a period of time, if not
forever.

b. Institutional Judicial Integrity. Arguments suggesting a special role
for the judiciary to protect the integrity either of the Constitution or society
are closely related to the proper scope of judicial review, and in principle
will be considered in the next section. .

With specific reference to the exclusionary rule, however, this much
may be concluded. The judicial integrity theory has had little substantive
impact, playing a secondary role if any in the development of the suppres-
sion doctrine, and has “now been explicitly rejected by a majority of the
Supreme Court as an independent ground for the exclusionary rule as a con-
stitutional requirement.”*** The renunciation of the “imperative of judicial
integrity” in part describes the Burger Court retrenchment.*®

The principles upon which rejection of the institutional judicial integ-

483. See Tue FEDERALIBT Nos. 39, 47-51 (J. Madison).
484. Coe, supre note 35, at 17 (citing Michigan v. Tucker, 417 U.S. 433, 450 n.25 (1974)).
485. See supra notes 104-11 and accompanying text.
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rity rationale rests have been stated elsewhere, and only a brief summary is
required. First, insofar as the rationale masks imposition of personal ethical
choices under the rubric of an institutional duty, it is inconsistent with the
essence of majority rule.*®® Second, insofar as it depends on the other as-
sumptions or personal judgmenis detailed above, the rationale is defective
and cannot be supported.®” The argument for institutional integrity ulti-
mately amounts to a judgment as to what constitutes fair play. While of
course fair play is not a trivial matter, unless that disagreement can be
rooted in the Constitution, the judiciary is not authorized to substitute per-
sonal preference for legislative preference. At most, in federal courts and
without constitutional authorization in state courts, the judiciary in exclu-
sionary rule cases has put forth what it considers an appropriate resolution
of competing values.**® Should representative institutions express disagree-
ment with that assessment by enacting conflicting legislation, the Court
would be obliged to defer to the legislative judgment.

¥. Judicial Revieu*®®

Proponents of judicial power, exclusionary rule supporters among them,
have utilized several arguments to defend the contemporary role of the Su-
preme Court. They contend, for example, that changes in circumstances oc-
curring since the republic’s founding requires judicial interpretation of the

486. See supra references collected at note 475.

487. See supra notes 462-74 and accompanying text.

488. It is necessary to reiterate that the Bill of Rights initially applied only againat the
federal government. It was proposed to lessen anxieties expressed about the potential for abu-
sive exercise of federal power. Despite current assumptions of the Court, the fourteenth amend-
ment did not change that fact.

In the states, the primary locale for criminal activity, illegally obtained evidence was regu-
larly admitted under common law with such exceptions as thought appropriate by the people of
those states, under statutory law, state constitutions and revisable judicial opinions. See H..
WIGMORE supra note 9, § 218t at 5 n.1 for a list of applicable case law. See also supra notes 26-
27 and accompanying text. Whatever the basis for the holding in Weeks v. United States, 232
11.S. 383 (1914), its practical effect was only on federal prosecutions, a very small and largely
irrelevant portion of crime insofar as its impact on the daily existence of ordinary citizens was
concerned. Even of that small number, many involved gambling and drug violations. Even then,
the Weeks rule was further limited in impact until the overruling of the silver platter doctrine.
See Elkins v. United States, 364 U.S. 206 (1960).

In short, it was not until the rule was more rigorously employed in McNabb v. United
States, 318 U.S. 332 (1943), and more notably in Mallory v. United States, 354 U.S. 449 (1956),
as well as applied to the states in Mapp v. Ohio 367 U.S. 643 (1961), that the rule began to be
perceived as having any appreciable impact on the bulk of criminal prosecutions. This article
therefore, is referring to legislative resistance that has since developed, both in the Burger
Court and through congressional action. See, ¢.g., Omnibus Crime Control and Safestreets Act
of 1968, Pub. L. No. 90-351, U.S. CopE Conc. & Ap. NEws, 2112 (codified at 18 U.S.C. § 3501
(1970)). See also Gangi, supra note 117, at 1097.

489, See supra notes 307-14 and accompanying text.
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Constitution in an open-ended fashion.**® The Court, furthermore, should
see its role as that of a progressive institution.*®* These proponents urge that
the Court emphasize the expansion of individual rights** because other po-
litical branches have failed to do go.***

1. A Question of Perspective

Although currently dominating the legal literature, the above views
have been resisted. The following quotation expresses that resistance in suf-
ficient fashion:

[Olne who seeks to put a true construction on any part of our constitu-
tions must have a constant eye to its history, and this is particularly the
case when one is dealing with 2 clause in a bill of rights, because an
American bill of rights is a collection of words and clauses, many of
which have had a definite meaning for centuries. It may be true that if
our constitutions are to meet all the requirements of a constantly ad-
vancing civilization, they must receive a broad and progressive interpre-
tation. It is also true that upon no legal principle can an interpretation
be supported, which ignores the meaning universally accorded to a word
or clause for centuries, and the meaning which must, therefore, have
been intended by those who inserted it in the constitution. It is perhaps
well to bear this in mind at a time when there is a manifest tendency to
regard constitutional prohibitions as a panacea for moral and political
evils, to look upon courts of law, as distinguished from legislatures, as the
only real protectors of individual rights, and to trust to the courts for
remedies for evils resulting entirely from a faflure to attend to political
duties,—at a time, that is to say, when there is danger of loose and un-
historical constitutional interpretation.***

The author of the words quoted contends that one must not ignore our
history.4®® He argues that the meaning of constitutional phrases cannot be
abandoned in light of centuries of use.** Finally, he suggests diligent regard
must be given to the intentions of those who framed the Constitution.®*It
should be noted that the above quotation was not written recently. It is not
a contemporary cry of wolf at all.**® Rather, the words were written by Pro-
fessor Shattuck in 1890 in resistance to the then-growing pressure to expand

480. See supra notes 319-26 and accompanying text. See also Gangi, supre note 1, at 22-
24,

491, See supra text accompanying notes 69-86,

492. See supra note 17.

498. See generally Gangi, supra note 1, at 22-33.

494. Shattuck, supra note 17, at 366.

495, Id. at 365.

498. Id. at 365-66.

497. Id. at 366.

498. See Ely, supra note 49,
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property rights, advocated by the laissez-faire progressivists of the day.**

It must be remembered that foremost among legal scholars are the
members of the judiciary, and among the members are those few named as
Supreme Court Justices, in whom this nation has placed its greatest trust.
Their responsibility is even more acute than that of the notorious Nine
Men .’ For those nine had one refuge that the present Justices and advo-
cates of judicial power do not have — the laissez-faire usurpation had no
precedent of equal magnitude. There was no body of historical data quite
like the data (the record of laissez-faire) that is before the present Justices.

Have the Court’s recent predecessors, or the Justices presently sitting
on the Court, or advocates of increased judicial power, manipulated “a
clause in . . . [the] [b]ill of [r]ights” despite prior “definite meaning for cen-
turies”?%" What about basing decisions on assumptions of a “constantly ad-
vancing civilization” that requires “broad and progressive interpreta-
tion”?** Do not at least some of the Justices and proponents of increased
judicial power advocate “constitutional prohibitions as a panacea for moral
and public evils”?**®* How many, among the present Justices and advocates
of Court power, “look upon courts of law, as distinguished from legislatures,
as the only real protectors of individual rights”?%** Furthermore, how many,
amongst the judiciary and ourselves, “trust to the courts for remedies for
evils resulting entirely from a failure to attend to political duties”?"**

Except for historically unsupported assumptions or personal prefer-
ences, in the absence of any constitutional distinctions between economic
and personal rights, this article asserts that there is no substantive differ-
ence between the contemporary record of the Supreme Court and its laissez-
faire predecessors. Then, as now, parts of the Constitution were elevated out
of proportion to the whole, obliterating the great and balanced purposes for
which the Constitution was framed.**®

2. Repetition of Laissez-Faire Practices

With respect to the exclusionary rule, proponents repeat at every level

499. See Shattuck, supre note 17. For a good sample of decisions apparently subscribing
to the laissez-faire progressivist tradition see Carter v. Carter Coal Co., 298 U.S. 238 (1936);
United States v. Butler, 207 U.S. 1 (1936); Schechter Poultry Corp. v. United States, 295 U.S.
495 (1933); Adking v. Children’s Hospital, 261 U.S. 525 (1923); Bailey v. Drexel Furniture Co.,
250 U.S. 20 (1922); Lochner v. New York, 198 U.8. 45 (1905).

500. L. RopeLr, NINE Mex (1955). See supre note 281.

501. See, e.g., supra note 338.

502. Shattuck, supra note 17, at 366. See also supra text accompanying notes 69-101.

503. Shattuck, supra note 17, at 366. See also Gangi, supra note 1, at 33-37.

504. Shattuck, supra note 17, at 366. See also supra notes 17, 47-57 and accompanying
text.

505. Shattuck, supra note 17, at 366. See also Gangi, supre note 1, at 22-26.

506. See supra notes 378-85 and accompanying text. See also Gangi, supra note 1, at 41-
43.



1984-85] Exclusionary Rule 125

of symbolization the same devices rightly condemned by critics of the lais-
sez-faire Court. First, these proponents claim a right which is not located in
the clearly discernible intentions of the Framers.*? To the degree they have
been successful in constitutionalizing their personal views, they have never-
theless ignored the meaning that those terms have had for centuries, and
have manipulated associated symbols.508

Second, exclusionary rule proponents have created a closed system.
Questions that challenge essential premises are answered by referring the
questioner to unsupported premises of the system,*

Third, instead of historical experience, defenders of the exclusionary
system appeal to logic.®'® Imagination substitutes for experience, and earlier
constitutional tensions are ignored.®! Since our nation’s historical experi-
ence (precedents) does not “fit” their “system,” our history (precedents) is
rewritten. Similarly, any considerations which formerly competed are down-
graded or abandoned in order for the exclusionary system to work.®* In
other words, logic drugs, or the system falls apart.®** Similarily, meaningful
distinctions are suppressed solely on personal grounds.®*

Fourth, both federal and state representative assemblies are prohibited
from addressing ethical questions of public concern.”® Finally, exclusionary
proponents have been successful in writing their personal values into the
Constitution under the rubric that these values (rights) have always been
there.5'®

&. Conclusions

A personal constitutional right to exclusion cannot be sustained except
on the basis of unsupported assumptions regarding the arigin and meaning
of the Bill of Rights, personal preference assertions respecting the “nature”
of rights, or unsupported elevation of the Supreme Court as our primary
public policy maker at least in matters of civil liberties. Unless at least one
of these assumptions is made, there is no evidence to support the position
that the exclusionary rule was constitutionalized by the Framers.5!7 Existing

607. See Gangi, supra note 1, at 13-14,

508. [d. at 12 n.108, 41-42. The laissez-faire court did in effect the same thing to the
contract saymbol when it struck down federal and state legislation during the 1930%s arguing
that the right to contract had always been afforded protection by the due process clause of the
fourteenth amendment, Id.

509. See supra notes 283-84, 418-20 and accompanying text.

§10. See suprc notes 369-72 and accompanying text. :

511. See supra notes 249-76, 281, 388 and accompanying text.

612. See supra notes 394-400 and accompanying text,

513. See supre notes 419-23 and accompanying text,

514, See supra notes 267-76 and accompanying text.

515. See supro notes 377-85 and accompanying text.

516. See supra note 338.

517. See supra note 400 and accompanying text.
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evidence, on the contrary, suggests that the Framers did not in any way
envision the fourth amendment, or any other amendment, as providing im-
munization from criminal conviction on reliable evidence. The fact that
some people today believe that the rights contained in the fourth amend-
ment or other relevant Bill of Rights provisions should or could better pro-
tect citizens, is nothing more than a personal preference.

In essence, the issue is not whether exclusionary policies are good or
bad, or whether such policies would supplement fourth amendment provi-
sions. The issue is one of legitimacy as to whether the federal judiciary may
impose the rule on federal and state courts. There is no constitutional bar-
rier preventing Congress or state legislatures from passing legislation con-
trary to existing Supreme Court decisions for the same reason that federal
and state legislatures continued to pass legislation after earlier attempts had
been struck down as unconstitutional by the laissez-faire Court. Persistent
legislation is a legitimate and orderly means for challenging usurpation.
Thus, while Weeks v. United States,"® and Mapp v. Ghio,"® continue to
bind federal and state courts respectively, ordinary statutory enactments by
Congress, or legislation otherwise consistent with state constitutional provi-
sions would be sufficient to repudiate existing inconsistent Court decisions.
In this way, a case or controversy may be brought before the Court in a
manner similar to that which occurred in NLRB v. Jones & Laughlin Steel
Co.5% wherein the Court cured its own usurpation of the legislative powers
with respect to economic rights.?® Until passage of such legislation, how-
ever, executive conduct is bound by relevant decisions of the Court.®**

To put the matter forthrightly, those contending exclusion is constitu-
tionally required mask their personal judgments under a constitutional mo-
rality banner that is not traceable to the instrument they cite. They put a
personal preference cart before the constitutional horse, as did their laissez-
faire predecessors. The efficacy of the remedies for constitutional violations
is for the people to decide, not members of the judiciary or those who pro-
claim their ethical sensitivity.®*® What is at stake here is self-government.

518. 232 U.S. 383 (1914).

519. 367 U.S. 643 (1961).

520. 301 U.8. 1 (1937).

521. See generally id. See also Ferguson v. Skrupa, 372 U.S. 726 (1963). These are exam-
ples of watershed cases signalling the abandonment of judicial constraints on congressional
power.

522, See Gangi, supre note 1, at 49-52,

523. Professor Paulsen’s characterization serves as a good example: “At least, many of the
community’s most scrupulous and noble will see it s0.” Paulsen, supra note 35, at 258, For
other phrases unintentionally conveying similar moral arrogance, see supra comment accompa-
nying note 355.

This position of elevated moral conscience has been repeated over the past four centuries.
See E. TuEvESON, supre note 148, and G. GILMORE, supra note 166, at 99-101. Professor Voege-
lin’s comments are particularly relevant:

The topic chosen for this Conference is the Sense of Imperfection.
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The people, for better or for worse, determine the morality of public affairs.
While the “most scrupulous and noble’* amongst us are encouraged, or
even morally required, to demand the highest ethical conduct, they cannot
impose a presumed vision absent consent.

- The issues today are no different from what they were after the adop-
tion of the Bill of Rights or state constitutions, The issues of what dangers
citizens identify regarding police practices — from the mildest to the most
horrible and what remedies, from the mildest to the most severe, should be
imposed on those practices still persist. In other words, the question is what
is “thought mosi meet and convenient to the generall good.”?%2®* When de-
liberating on these issues, the people’s representatives are free to consider
whatever matters are believed appropriate, as long as fidelity to the specific
complex of values constitutionalized by the Framers is maintained. Statu-
tory remedies have no constitutional status and may be adopted, revised or
abandoned as the people see fit.5* If is on the ordinary statutory level,
therefore, that the people are free to adopt the exclusionary rule totally or
not at all. Should the people choose, however, to elevate the rule to one of
constitutional stature, they may employ the amendment process.

Judicial usurpations since 1960 cannot shift that burden. If exclusion-
ary proponents are dissatisfied with the subconstitutional status of the rule,
the burden of elevating that status to consititutional proportions rests upon
them and not on those opposing a rule whose current status as a judicially
implied remedy is hased upon an illegitimate exercise of power. This au-
thor’s position is based on our New Deal experience, wherein the Court
rightly deferred to the legislative branch when no constitutionalized princi-
ple could be identified. The legislature, not the judiciary, is electorally ac-
countable for its decisions.

It must be reemphasized that exclusionary proponents, insist on equat-
ing the constitutionality of the rule with the contemporary role played by
the Supreme Court. Views elevating judicial power have been briefly sketch-

The choice is as judicious as it is provocative in a time when all of us are
threatened in our humanity, if not in our physical existence, by the massive social
farce of activist dreamers who want to liberate ua from imperfections by locking us
up in the perfect prison of their fantasy. Even in our so-called free societies not a day
passes that we are not seriously molested, in encounters with persons, or the mass
media, or supposedly philosophical and scientific literature, by somebody’s Utopian
imagination. .

In the activist’s language, Utopianism has become the great symbol that is supposed

to justify any action, whatever its human cost, if it pretends to overcome the imper-

fection of man’s existence. . . .
Voegelin, Wisdom and the Magic of the Extreme: A Meditation, S. Rev. 235, 236 (Spring
1981).

524. Paulsen, supra note 35, at 258.

525. MavrLower Compact (1620).

526. See generally W. Hursr, supra note 49, at 40-46,
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ed herein with reference to an earlier article that focused on Professor Ber-
ger’s views,"®’

Three additional conclusions can be reached. First, with respect to each
of the argument groupings made against Professor Berger, adherents change
the original understanding of the Constitution and the Court’s role. They
either ignore and or distort concurrent history, frequently breaching appro-
priate criteria of relevance. They refuse to acknowledge that the manipula-
tions practiced constitute radical departures from original meanings. Rule
proponents assert continuity where none exists outside their presumptions
of an open-ended constitutional text.*® Second, in this context, Professor
Berger’s rejoinders take on greater significance. For, if as suggested, what
the people do helps illuminate what the people meant, then Berger's conclu-
sions regarding the fourteenth amendment are difficult to deny.**® Insofar as
Berger’s rejoinders are rooted in historically accurate information, then his
works provide a solid foundation for a critique of currently dominating
views. In addition, Berger’s canons of construction become crucial to a
scholar’s ability to properly evaluate Court decisions.* Finally, in the ab-
sence of personal preferences and or unsupported assumptions (particularly
with respect to the “nature” of individual rights, “progress,” or the signifi-
cance of the Bill of Rights), contemporary views of judicial review as well as
many Supreme Court decisions cannot be sustained.*** Since modern judi-
cial review thus plainly falls, according to the equation offered by propo-
nents, so does the exclusionary rule. It is simply not constitutionally
mandated.5*®

527. See Gangi, supra note 1, at 17-18. As discussed there, judicial power proponents use
nine complex symbols, each representing mutually supportive and interlocking arguments.
They may be summarized as follows:

(a) The past is DEAD—the Constitution LIVING.
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(e) In the context of a CUMBERSOME amendment process,

() the Court has the responsibility of securing INDIVIDUAL RIGHTS.

(g) This new Court role has been ACCEPTED by the American people, and (h) is
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(i) The time has come to recognize explicitly our LEGISCOURT.

Jd.
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56). See also Perry, supra note 1, at 293 n.35, 296 n.148.

530. See Gangi, supra note 1, at 5-10.

531. See supra notes 363-76 and accompanying text.

532, By its nature a constitution imposes limits. Our Constitution did so in a particular
manner, The power of judicial review was confined to policing the boundaries of the instru-
ment. There is no evidence to support the modern judicial role consistent with the clearly dis-
cernible intentions of the Framers, constitutional law as previously understood, and our tradi-
tion; people’s action since ratification. To subscribe to modern judicial review is to rewrite our
history, like arguing that we fought World War I to make the world eafe for judicial oligarchy.
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There is one facet of judicial integrity related to judicial review which
remains.”* Under traditional canons of interpretation the judiciary is enti-
tled to employ its power to protect itself from attempts to diminish its con-
stitutional stature.®* This doctrine, although consistent with the intention
of the Framers, amounts to no more than an aspect of policing the bounda-
ries of the instrument. In this respect, the Court performs its legitimate
function as a nay-sayer.

Today, however, the symbol of maintaining its integrity goes far beyond
self-protection. It entails regular substitution of personal judgments for
those of the legislature. As with respect to other symbols, this constitutes a
manipulation, one never authorized or consented to by the people. Judicial
integrity is no longer a defense against the charge of usurpation; it has be-
come the means by which particular usurpations are committed. Stripped of
any justification upon which modern judicial review may be traced to the
principles constitutionalized by the Framers, the Court’s current exercise of
power rests upon the single principle of preservation of its self-enlarged
power.

IV. FINAL OBSERVATIONS

This nation’s adversary system grew because it was believed to be a
better means of getting at truth. When reliable evidence is excluded on the
level of principle there no longer is a benchmark upon which a prosecutor
and defense counsel can measure their conduct. Traditionally, the role of
defense counsel in an adversary proceeding was to put the prosecution to its
proof, which is to convince the jury of the defendunt’s guilt “beyond a rea-
sonable doubt.” The defense counsel role was noble. It demanded that con-
victions rest upon evidence presented by the prosecution, not emotion.
Counsel demanded adherence to traditional procedures in the midst of pos-
sible short-sighted passion, for the traditional procedures were perceived as
essential for protection against wrongful conviction. Likewise, the prosecutor
was expected to put forth all relevant evidence, with admissibility always
being guided by rules that would assure reliability. For both prosecutor and
defense counsel the objective was truth, and the best means to that end was
believed to be an adversary one. No conscientious participant perceived his
role as purposely suppressing the truth, Each role had rules governing the
responsibilities of the parties.®®® Once defense counsel’s role includes sup-
pression of reliable evidence as an esgential component, he has “nothing to
do with justice,”®*® and the nobleness of the profession is lost. Even more

533. See supra text accompanying notes 307-14.

534. See E. CorwiN, CourT Over CONSTITUTION 1-3 (1938) (cited in L. BozeLL, TuE WaR-
REN REvoLuTion 117 (19686)).

635, See D. MrLLvkorr, THe CoNsciENcE OF A LAWYER (1974), reviewed by Gangi,
AB.A. J. 902 (August, 1974); Gangi, Book Review, 9 THE ProscuTor 441 (1974).

536. Mills, I have Nothing to Do With Justice, Life 57 {March 12, 1971).
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serious, of course, would be suppression of reliable evidence of innocence by
the prosecutor. He, above all others, has been specifically entrusted by the
governed to seek justice, not convictions. But so, too, with defense counsel
who, though not as specifically charged by the governed, is nevertheless
equally privileged to participate in the noblest of public matters: pursuit of
justice in concrete cases.

When as an integral component, the exclusionary rule bans reliable evi-
dence in criminal trials, it must have an impact upon a system which had
regularly admitted such evidence. The common good of justice, perceived as
a balance of values, determined by the governed, cannot be replaced by a
perception of the common good that posits rights as superior to both the
governed and justice, without having far-reaching, not to mention incalcula-
ble, effects. As illustrative of the above, the writings of Judge Frankel have
begun to illuminate this impact.***

First, Judge Frankel observes that in contemporary circumstances “our
adversary system rates truth too low among the values that institutions of
justice are meant to serve.”*® An earlier perspective, where the “basic pur-
pose of a trial is the determination of truth” has been abandoned.®®®

Second, the natural effect of abandoning reliable evidence is to propor-
tionately change the purpose of a trial. When the purpose of a trial no
longer is truth,®® (the determination of guilt or innocence, and in concrete
cases the devotion to justice),*' both prosecutor and defense counsel can
easily become disoriented and instead pursue “winning.”**

Third, when the object subconsciously becomes winning (since truth,
and with it justice, has been abandoned), then to spare one from doubts of
impropriety, counsel must “avoid too much knowledge” — knowledge re-
minding him that his winning, results in injustice: the release of the factu-
ally guilty.®* In addition, it appears that there is the proportionate personal
moral responsibility one has should the accused commit further crimes when
in fact he should have been incarcerated.

The self-deception must go deeper if it is to sustain itself by hiding the

537. See Frankel, supra note 6.

538. Id. at 12.

539. Id. at 13. See also Burns, supra note 141, at 90-95; Gorfinkel, The Fourteenth
Amendment and State Criminal Proceedings—“Ordered Liberty” or “Just Deserts,” 41 CALIF.
L. Rev. 672 (1953); Weinstein, supre note 35, at 162. Professor MeGarr observes:

I disagree that the criminal trial has any other function except to determine the
applicability of the eriminal law to the particular fact situation then before the court;

in other words;, to determine the guilt or innocence of the individual then sianding

before the bar of justice. That is not only its mest important function; it is its only

function.
MecGarr, supra note 141, at 267.

540, Frankel, supra note 6, at 13.

541, Id. at 27.

542. Id. at 15.

543. Id. at 19.
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injustice committed and the responsibilities abandoned. Counsel proceeds to
abuse the precious gifts of logic and persuasion for causes which he suspects
are not noble.*** In other words, “the gladiator using the weapone [litigator’s
devices] in the courtroom is . . . [no longer] primarily crusading after truth,
but seeking to win. "85

Therefore, if reliable evidence is forsaken on the level of alieged princi-
ple and rights are presumed superior even over justice, the end result will be
the injustice of the release of the guilty. “The statistical fact remains that
the preponderant majority of those brought to trial did substantially what
they are charged with.”®4®

' The release of guilty defendants is an integral possibility in exclusion-
ary reasoning, a fact not denied by proponents.*” The alleged inability to
demonstrate by empirical data that exclusion results in release of the guilty
is due primarily to the “system’s” insistence upon use of a methodology
which cannot touch aspects of the subject matter studied.

Furthermore, defense counsel often knows of his client’s guilt and re-
lease which serves only to further disorient participants in the criminal jus-
tice system. Exclusionary proponents on the other hand, suggest that release
of guilty defendants will not occur because the rule will not be followed, or
they presume that justice will triumph over the injustice strictly required by
the rule’s imposition.*® In a final attempt to suppress the question of the

544. dJudge Frankel elsewhere adds: “If, as I increasingly believe, the ‘art of advocacy’
exhibits too much that is artful and not enough devotion to justice, how far should cur law
school go in teaching it?” Id. at 27.

545. Id. at 19. Judge Frankel adds:

The sharp eye of the cynical lawyer becomes at strategic moments a demurely

averted and filmy gaze. It may be agreeable not to listen to the client’s tape record-

ings of vital conversations that may contain embarrassments for the ultimate goal of

vindicating the client. Unfettered by the clear prohibitions actusl “knowledge” of the

truth might impose, lawyers may be effective and exhuberant in employing the fami-

lar gkills: techniques that make a witness look unreliable when the look stems only

from counsel’s artifice, cunning questions that stop short of discomfiting revelaiions,

complaisant experts for whom some shopping may have been necessary. The credo
that frees counsel for such arts is not a doctrine of truthseeking.
Id,

546. Id. at 17. See also Qaks, Ethics, Morglity and Professional Responsibility, 3
B.Y.U.L. Rev. 591, 595 (1975). See also supra comment accompanying note 413,

547. See supra notes 60, 88, 98-101, 196 and accompanying text. See, e.g., Rogers v. Rich-
mond, 3656 U.8, 534, 543-44 (1861). Cf. Packer, Two Models of the Criminal Process, 113 U. Pa.
L. REv. 1 (1964):

The Due Process Model, while it may in the first instance be addressed to the main-

tenance of reliable factfinding techniques, comes eventually to incorporate prophylat-

ic and deterrent rules that result in the release of the factually guilty even in cases in

which blotting out the illegality would still leave an adjudicative factfinder convinced

of the accused’s guilt.

Id. at 18.

548. See Kaplan, supra note 35, at 1037 n.56; Schrock & Welsh, supra note 35, at 377

n.314, quoting Kaplan (where consequences of rule would offend sense of proportion); Attack,
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injustice present in the release of guilty defendants, rule proponents must as
a matter of faith believe that the cumulative effect of daily injustices —
release of or failure to prosecute guilty defendants — will not have a sub-
stantive impact on the common good. On each level suppression of both reli-
able evidence and the injustice of releasing guilty defendants is necessary in
order to preserve the false premises of the nature of rights and the single
ethical goodness of the rule.

Ultimately, the inevitable effect of systematic exclusion of reliable evi-
dence will be to distort traditional concepts of fairness. A trial becomes a
game: “fair trial entails a trial so tortured and obstacle-strewn as our adver-
sary process, we make the system barely tolerable, if not widely admired.”%®
It has become a game because the objective of determination of guilt or in-
nocence which is essential to justice has been lost.”®® Justice is no longer
pursued. Rather, it has been redefined in order to sustain the false premises
upon which it rests.®s

Therefore, Judge Frankel has just cause to be considered “among those
who believe the laity have ground to question our service in the quest for
the truth.”®** Judge Frankel concludes:

Having argued that we are too much committed to contentiousness as a
good in itself and too little devoted to truth, I proceed to some prescrip-
tion of a general nature for modifying these flaws. Simply stated, these
are what we should:

(1) modify (not abandon) the adversary ideal:

(2) make truth a paramount objective, and

(3) impose upon the contestants a duty to pursue that objective.**®

Judge Frankel perceives his suggestion in terms of reforming the sys-
tem. The scope of this article is different. Judge Frankel’s suggestions are
integral to a rediscovery of the important function admission of reliable evi-
dence served until 1961. The ills described by Judge Frankel are not acci-
dental to the exclusionary rule, but are integral to it. Until and unless we
perceive the rule as only a possible remedy, not as yet a constitutionally
required one, the distortions it has created will not be healed. The present
exclusionary rule system does not just have kinks, it is scandalous, for it
undermines justice itself ***

supra note 164, at 115-16; Procedure, supra note 121, at 235-37. But see Burns, supra note 141,
at 89-94,

549. Frankel, supre note 6, at 20.

550. See Oaks, supra note 546, at 595.

551. See supra notes 418-22 and accompanying text. )

552. Frankel, supra note 6, at 21, See also Wingo, supra note 35, at 584; Coe, supra note
35, at 25. '

553. Frankel, supra note 6, at 31.

*hx Author’s note.

During the recent Supreme Court term the Justices continued to ignore the controversey
surrounding the place of the Framers’ intentions. Instead, the resulting vacuum was filled, as it
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has been for some time, with whatever a transient majority happens to think is right, just and/
or good public policy. The fact that what once a Warren Court majority considered good policy
is no longer shared by & Burger Court magjority, should prompt one to inquire as to what sub-
stantive constitutional principles separate the two Courts. Compare Justice Powell’s decision in
Oliver v. United States, 104 8. Ct. 1735, 1742 (1984) with Justice Marshall’s digsent. Id. at
1745-46.

For example, in Oliver, the majority held that the warrantless search of an open marijuana
field was not prohibited by the fourth amendment. Id. at 1744. The majority contended that
when the Framers’ formulated the fourth amendment, they used common law words that had
acquired specific meaning, e.g., “effects.” Id. at 1740, In doing so, they purposely selected a
term that was less inclusive than other words, e.g., “property.” Id. at 1740 n.7. Thus today
“effects,” the Court argued, “cannot be said to encompass open fields.” Id. Moreover, Justice
Powell speaking for the majority concluded that the decision reached in Katz v. United States
389 U.S. 347 (1967) (reasonable expectation of privacy) is not contrary because “[tJhe Amend-
ment does not protect the merely subjective expectation of privacy, but only ‘those expecta-
tions that society is prepared to recognize as ‘reasenabie.’” Id, at 1741 (citations omitted).

Justice Marshall’s dissent is telling; the majority’s reasoning is inconsistent with prece-
dents they failed to overrule, including Katz, because “neither a public telephone booth nor a
conversation conducted therein can fairly be described as a berson, house, paper or effect.” Id.
at 1745. Justice Marshall further explains that just as the Court extended first amendment
protections in areas mot anticipated by the Framers, so too, has it during the Warren years
done 5o in the fourth amendment, and by logic, is authorized to do sc with all provisions. 7d. at
1746 n.5. The response to that line of reasoning is simple; instead of affirming illegitimate court
power, all it does is to draw into the dispute the legitimacy of the cited cases. See supra notes
349-51 and accompenying text. Proceeding further, if the amendment protects the “pecple”
from “unreasonable” searches and seizures, then is it not fitting, indeed more consistent with
pre-Warren Court precedents and our pelitical tradition, that legislatures, not courts, deter-
mine what is reasonable? See supra notes 5, 16, 20, 21 and accompanying text.

Thus it appears that during the 1984 Term the Burger Court “retrenchment” continues.
See supra notes 104-11 and accompanying text. A majority, to use Justice Brennan’s phrase,
still appears “zealous . . . to emasculate the exclusionary rule.” Nix v. Williams, 104 S. Ct.
2501, 2517 (1984) (Brennan, J., dissenting) (discovery and condition of & murder victim’s body
is properly admitted, where it would ultimately or inevitably have been discovered in the ab-
sence of any constitutionsal or statutory violations). In Wiiliams, Chief Justice Burger once
again identified deterrance as the main purpoge of the rule. “The core rationale consistently
advanced by this Court for extending the Exclusionary Rule to evidence that is the fruit of
unlawful police conduct has been that this admittedly drastic and socielly costly course is
needed to deter police from violations of constitutiona! and statutory protections.” Id. at 2508.
See also supra notes 112 and accompanying text,

In Williams, defense counsel made two claims that were rejected by the majority. First,
should the Court sanction an “inevitahle discovery doctrine . . . it must inelude a threshold
showing of police good faith.” Id. at 2508. Apparently, it is acceptance of this claim that distin-
guishes Justice Brennan’s and Justice Marshall’s, dissent. Second, unlike the fourth amend-
ment exclusionary rule, the essential purpose of which is to deter police misconduct:

[TThe Sixth Amendment Ezclusionary Rule is deaigned to protect the right to a fair
trial and the integrity of the factfinding process. . . . [and when such] interests are at
stake, the societal costs of excluding evidence obtained from responses presumed in-
voluntary are irrelevant in determining whether such evidence should be excluded.
Id. at 2510. Chief Justice Burger disagreed, holding that “[e]xclusion of physical evidence that
would inevitably have heen discovered adds nothing to either the integrity or fairness of a
criminal trial.” Id.Thus, cases such as the Williams decision demonstrate the inevitable ten-
dency of contemporary constitutional adjudication to get sidetracked: swept into making public
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policy choices which are more appropriately legislative. Once it is clear that exclusion is not
demanded by the Constitution, then the federal and state legislatures can address the issues,
among others, discussed in Williams.



