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I. INTRCDUCTION

The 1980 United Nations Convention on Contracts for the International
Sale of Goods! (“CISG”) unifies the law for internaticnal sales as Article 2
of the Uniform Commercial Code? (“U.C.C.”) unifies the law for domestic
sales.! When a contract for the international sale of goods does not specify
which rule of law applies, the CISG provides uniform rules to govern the
questions that arise in making and performing the contract.! :

An increasing number of countries are accepting the CISG. On January
1, 1988, the CISG entered into force® between the United States and Argen-
tina, Egypt, France, Hungary, Italy, Lesotho, People’s Republic of China,
Syria, Yugoslavia, and Zambia.*! The CISG entered into force between the
United States and Austria, Finland, Sweden, and Mexico on January 1,
1989.7 Effective April 1 and August 1, 1989, the CISG also entered into force
between the United States and Australia and Norway, respectively.® Several
other countries are expected to become parties to the CISG in the near fu-
ture.® The United Kingdom and other European countries probably will de-

1. The CISG is also known as the 1980 Vienna Convention. SEcTioN oN Busivess Law,
INTERNATIONAL Bar Association, United Nations Convention on Corntracts for the Interna-
tional Sale of Goods, 16 InT'L Bus. Law. 479 (Dec. 1988). ' '

2, See U.C.C. §§ 2-101 to 2-725 (1989); Iowa Cope §§ 554.2101-2725 (1989).

3. AB.A. Sec. of INT'L Law & Prac, THE CONVENTION For THE INTERNATIONAL SaLe OF
Goops: A Hanonook Or Basic MateriaLe 71 {(R. Kathrein & D, Magraw eds. 1987) (reprinting
Letter of Transmittal from President Ronald Reagan to the Senate of the United States (Sept.
21, 1983)) [hereinafter “HanoBook”]. '

4, HANDBOOK, supra note 3, at 72 (reprinting Letter of Submittal from Secretary of State
George P, Shultz to President Ronald Reagan (Aug. 30, 1933)).

5. Kathrein & Magraw, Preface to HANDBOOK, supre note 3, af vii,

6. HANDROOK, suprd note 3, at 65 (reprinting Table 1. Parties and Accompanying Reser-
vations or Declarations, (May 1987)).

7. Pfund, International Unification of Private Law: A Report on U.S. Partzc;pc-
tion—1987-88, 22 INT'L Law. 1157, 1158 (1988). Peter H. Pfund is Assistant Legal Advisor for
Private International Law, U.8. Department of State, Washington, D.C.~ -

8. Pfund, supra note 7, at 1158; see alse Editor’s Note, The UN. Conuention on Con-
tracts for the International Sale of Goods: An Update, 23 INT'L Law. 787, 797-C8 (1989).

8. Pfund, supre note 7, at 1158.
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nounce an earlier treaty to which they are parties, and become parties to the
CISG." Japanese industry has also made favorable comments about the
CISG.** Thus, it appears the CISG, the culmination of a half century of
work, will provide a widely accepted legal basis for international trade.!

A basic understanding of the CISG is essential for the Iowa practitioner
due to increased exporting of agricultural and manufactured products from
the state.® Additionally, the Iowa practitioner may encounter the CISG as
representatives of the Hebei Import and Export Company from the People’s
Republic of China work with officials of the International Trade Center of
Iowa.’* Thus, the purpose of this Article is to provide a practical guide to
the CISG, which is now effective as domestic law in Iowa and the United
States.'s

The CISG is organized in four parts.'® Part I delineates the sphere of
application and general provisions of the CISG.!” Part IT covers the forma-

10. Kantor, The Convention on Contracts for the International Sele of Goods: An Inter-
national Sales Law, 1 InvL L. PRacricuM 8, 8 (1988).

11. Id.

12. J. Honnorp, UNrorM Law FoR INTERNATIONAL SALES UNDER THE 1980 Unrrep Na-
TIONS CoNvENTION 47 (1982). This boek contains the standard English language work on the
CISG. John O. Honnold is Schader Professor of Commercial Law, University of Pennsylvania,
and was Goodhart Professor of the Science of Law, University of Cambridge, England, from
1982 to 1983,

18. In 1970 the value of Jowa agricultural exports was $615,100,000. By 1984 the value of
Towa agricultural exports had increased to. $2,469,000,000, or 7.92% of the U.S. share, second
only to California with agricultural exports of $2,701,100,000. In 1960 the value of Iowa manu-
factured exports was $211,400,000. By 1983 the value of Iowa manufactured exports had in-
creased to $1,806,600,000. Iowa Dep'r oF EcoNomic Dev., 1987 Staristicar ProriLe oF Iowa 61-
66. Although Iowa ranks 25th in population, the state ranks 10th in total value of export ship-
ments. Jowa Dep'r or Economic Dev., 1988-1989 Drrecrory oF lowa Exrorters 1. Addition-
ally, a District Office of the United States and Foreign Commercial Service, International Trade
Administration, U.S. Department of Commerce, is located at the Federal Building in Des
Moinez. The International Trade Center of Iowa is located in Des Moines. There are five inter-
national trade ciubs in Jowa: International Traders of Iowa in Des Moines; Siouxland Interna-
tional Trade Couneil in Sioux City; Northeast Iowa International Trade Council in Cedar Falls;
International Trade Bureau in Cedar Repids; and Iowa-Illincis International Trade Association
in Davenport.

14. A Chinese Trade Office was opened in 1988 to research exporting Hebei-made prod-
ucts to Jowa and importing Iowa-made products to the People’s Republic of China because the
Province of Hebei and the State of Jowa are sister states. Chinese Trade Office Opens, INT'L
TraDE CenreRs: Iowa (1988). This was the first trade office to be opened in Towa by an organi-
zation whose country is & party to the CISG.

15. The CISG is self-executing and became effective as domestic law within the United
States without the implementation of legislation. HanDBooK, supra note 3, at 1.

16. HanpBOOK, supra note 3, at 28-61 (reprinting United Nations Convention on Con-
tracts for the International Sele of Goods, U.N, Doc. A/Conf. 97/18 (1980)). This is the official
United Nations text of the CISG in English as certified by the Secretary-General, For the offi-
cial United Nations texts of the CISG in Arabic, Chinese, French, Russian, and Spanish, see
HaANDBOOK, supra note 3, at 169-246.

17. HaNDBOOK, supra note 3, arts. 1-13, at 13; see infra notes 21-57 and accompanying
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tion of the contract,® and Part III pertains to the sale of goods.*® Although
not discussed in this Article, Part IV contains ministerial provisions.*® This
Article follows the organization of the CISG.

II. Part I oF THE CISG: SPHERE OF APPLICATION AND (GENERAL
PROVISIONS

Part I provides rules that apply throughout the CISG.** Within Part I,
Chapter I defines the sphere of application of the Convention and Chapter
1I sets forth general provisions.*

A. Chapter I: Sphere of Application

The CISG applies only if two requirements are met: (1) the seller and
the buyer have their “places of business in different [s]tates,” and (2) both
states have adopted the CISG.?? A federal or state court in Iowa applies the
CISG only to an international sale of goods between a party whose place of
business is Iowa and a party whose place of business in a country that has
adopted the CISG. Thus, the CISG currently applies between Iowa export-
ers of products and importers of those products in Argentina, Australia,
Austria, Egypt, Finland, France, Hungary, Italy, Lesotho, Mexico, Norway,
People’s Republic of China, Syria, Sweden, Yugoslavia, and Zambia.

The CISG principally impacts international sales of commercial goods
between parties in business.”* The CISG excludes certain transactions in-
cluding sales of consumer goods, sales by auction, and sales by execution.*
The CISG also excludes the sales of certain goods, including stocks, shares,
investment securities, negotiable instruments, money, ships, vessels, hover-
craft, aircraft, and electricity.® The CISG covers international sales of com-
modities, foodstuffs, equipment, and other manufactured items, and thus
may apply to such diverse transactions as heavy equipment sales, crude oil
sales, trades on commodities exchanges, and development projects.”” The
CISG applies to Iowa exporters of grain, such as local or regicnal farmers’

text.
18. HANDBOOK, supra note 3, arts. 12-24, at 13; see infra notes 61-86 and actompanying

19, HANDBOOK, supra note 3, arte. 25-88, at 13; see infra notes 87-179 and accompanying
text,

20. Haxbeoox, supra note 3, arts. 89-101.

21. HaNDBOOK, supra note 3, at 75 (reprinting UNITED StaTeEs DEP'T OF STATE, LEGAL
ANArysis oF THE UniTED NaTioNs CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF
Goops (1980)).

22. Id.

23. HANDBOCK, supre note 3, art. 1{a), at 28, 76; J. HoxxoLD, supra note 12, at 77-84.

24. HANDBOOK, supre note 3, art. 2, at 29, 76. )

25. J. HonvoLp, supre note 12, at 85-89,

26, Id.

27. Kantor, supra note 10, at 10.
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cooperatives banded together to directly export members’ grain in order to
bypass multinational grain merchandisers, and to Iowa exporters of agricul-
tural equipment,

The CISG also applies to international sales contracts for the manufac-
ture and production of goods, but does not apply to transactions in which
the party receiving the finished product supplies “a substantial part” of the
necessary materials.”® The CISG also does not apply to “service” contracts
in which the “supply of labor or other services” comprises a preponderant
part of the contract.?® Questions concerning the applicability of the CISG
may arise in large international and construction works “where suppliers
and their affiliates may simultaneously sell goods, provide engineering ad-
vice, act a8 technical consultants, engage in construction work, and purchase
the resulting output.”*® Whether these different roles are combined in a sin-
gle contract or separate contracts may determine the applicability of the
CISG.®

The CISG applies only to “(1) ‘the formation of the contract’ ” (Part II)
and “(2) ‘the rights and obligations of the seller and the buyer arising from
such a contract’” (Part III).»* The CISG is not concerned with issues re-
garding “the validity of the contract or any of its provisions or of any usage”
or “the effect which the contract may have on the property [title] in the
goods sold.”®® Thus, the CISG applies to a contract that is invalid under
Iowa law but valid under the law of the importer’s country, if that country is
a party to the CISG. Similarly, the CISG applies to & contract that does not
divest title to goods sold in Iowa but divests title to the goods under the law
of the importer’s country, if that country is a party to the CISG.

The CISG “does not apply to the liability of the seller for death or per-
sonal injury caused by the goods,” thus avoiding conflict with national law
on product liability.** Contractual liability cannot, therefore, become the ba-
sis of tort liahility. For example, the international sale contract for the ex-
port of Iowa-manufactured agricultural equipment cannot be the basis of
tort liability in an importing country that is a party to the CISG if the agri-
cultural equipment causes injury or death in that country.

Most importantly, the parties to an international sale of goods contract
whose countries of place of business have adopted the CISG may exclude
the CISG entirely or “vary the effect” of any of the CISG’s provisions.®
Thus, an Iowa exporter and an importer in a country that is a party to the

28. HanDrOOK, supre note 3, art. 3, at 29, 76; J. HoNNoOLD, supra note 12, at 91-93.
29, See supra note 28,

30. Kantor, supra note 10, at 12.

31 Id.

32, HanDBOOK, supra note 3, art. 4, at 29, 76-77; J. HonNoLD, supra note 12, at 94-99.
33. See supra note 32.

34. HanDBOOK, supra note 3, art. 5, at 30, 77; J. HoNNoOLD, supra note 12, at 100-04.
36. HAnDBOOK, supra note 3, art. 6, at 20, 77; J. HonNowp, supra note 12, at 105-12.
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CISG may specifically contract out of it. Parties must be aware of this op-
tion when determining which law of what country will apply to their partic-
ular contract.

Three situations concerning the applicability of the CISG may arise.®®
First, the CISG applies if the international sales contract does not mention
whether the CISG does or does not apply.*” Second, if the international
sales contract states the CISG does not apply but does not state which law
applies, the CISG does not apply and the forum applies its own choice of
law rules.®® If the country whose law the forum selects has adopted the
CISG, the forum presumably applies that country’s domestic sales law and
not that of the CISG.*® Third, if the international sales contract states the
CISG does not apply and further states which law applies, the CISG does
not apply and the forum applies the sales law of the country agreed to by
the parties and specified in the contract.*® When the third alternative is de-
sired, the following clause could be included in the international sale of
goods contract:

The rights and obligations of the parties to this Agreement shall not be
governed by the provisions of the 1980 U.N. Convention on Contracts for
the International Sale of Goods; rather, these rights and obligations shall
be governed by the law of the State of [lowa] including its provisions of
the Uniform Commercial Code [Iowa Code chapter 554].4

B. Chapter II: General Provisions

The interpretation of the CISG is subject to (a) the CISG’s “interna-
tional character” and (b) “the need to promote uniformity in its applica-
tion.”** Subsection (b) is similar to U.C.C. § 1-102(2)(c), which states the
purpose of the U.C.C. is to make the law uniform.*® The interpretation of
the CISG is also subject to “the observance of good faith in international
trade.”* This provision is narrower than U.C.C. § 1-203, which imposes the
obligation of good faith in the performance or enforcement of every con-
tract.*® The goal in interpreting the CISG, however, is to strive for uniform-
ity in all countries that are a party to the CISG. Thus, an Iowa federal or

36. HanNDBOOK, supra note 3, at 94 (reprinting excerpts from International Sales of
Goods, 1984: Hearings on Treaiy Doc. No. 98-9 Before the Comm. on Foreign Relations, 98th
Cong., 2d Sess. 98-B37 (1984)),

37. Id.

38, Id.

39, Id.

40, Id.

41, Id.

42, HaxDBOOK, supra note 3, art. 7, at 30, 77-78; J. HoNNoLD, supra note 12, at 113-35.

43. See supra note 44; see alsc Iowa CobE § 554.1102 (1989).

44, HawpBook, supra note 3, art. 7, at 30, 77-78; J, HONNOLD, supra note 12, at 123,

45, See also Iowa Cope § 554.1203 (1989).
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state court-may rely on a foreign court’s interpretation and not necessarily
on an American court’s interpretation of the CISG. Foreign law may, there-
fore, set precedent in Iowa federal and state courts.

The CISG gives legal effect to the practices of the parties and to com-
mercial usages,*® much like U.C.C. § 1-205 gives effect to course of dealing
and usage of trade.”” The parties to an international sale of goods contract
are bound by the “practices which they have established between them-
selves.”® Unless the parties have agreed otherwise, effect is given to a trade
usage “of which the parties knew or ought to have known and which in in-
ternational trade is widely known to, and regularly observed by, parties to
contracts of the type involved in the particular trade concerned.”*® This pro-
vision resembles the definition of usage of trade in U.C.C. § 1-205.% The
goal in interpreting the CISG is to strive for uniformity and apply commer-
cial concepts common to both buyer and seller, much like the lex
mercatoria.

The CISG refers to a party’s “place of business” in many instances®
and applies that place of business “which has the closest relationship to the
contract and its performance.” For example, assume Country A and the
United States have adopted the CISG. Further assume that Company X in
Country A sends agents to negotiate with Companies Y and Z in Iowa. The
agents of Company X successfully negotiate two contraets in Iowa. One con-
tract is for the sale of widgets manufactured in Country A by Company X to
Company Y; the other is for the purchase of gadgets manufactured in Iowa
by Company Z. The CISG applies because the places of business of Compa-
nies X and Y and Companies X and Z are different countries: Country A
and the United States. This analysis applies to agents of the Hebei Import
and Export Company of the People’s Republic of China when they negotiate
with Iowa businesses for the import to Iowa of Hebei products and the ex-
port to Hebei of Iowa products.

To vary this example, assume the same facts except Company X in
Country A has a branch or subsidiary in the United States from which inde-
pendent decisions regarding negotiations with Companies Y and Z in Iowa
are made. The branch or subsidiary of Company X in the United States
successfully negotiates the identical contracts with Companies Y and Z in
Iowa. The CISG does not apply because the places of business of Compa-
nies X and Y and of Companies X and Z are the same country: The United
States.

46. HaNDBOOK, supra note 3, art. 9, at 31, 78-79; J. Honnowp, supre note 12, at 144-49,
47. See also lowa Copg § 554.1205 (1989).

48. HanDBOOK, supra note 3, art. 9, at 31, 78-79; J. HonNoLD, supra note 12, at 144-46,
49. See supra note 48.

60. See supra note 48,

51. HanDBOOK, supra note 3, arts. 1, 12, 20(2), 24, 31(c), 42(1}(h), 57(1)¢a)}, 69, 96 at 57.
52. HanpBooOK, supre note 3, art. 10, at 31, 79; J. HoNNoLD, supra note 12, at 150.
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Contrary to U.C.C. § 2-201, the CISG rejects domestic requirements
that a sales contract must be in writing.%® The CISG provides, nevertheless,
that countries may preserve their domestic requirement by declaration.®
Argentina, Hungary, and the People’s Republic of China have made such
declarations.®® The United States has not.®® Consequently, an international
sales contract between an lowa exporter and an importer in a foreign coun-
try that is a party to the CISG need not be in writing, but the same contract
must be in writing between an Iowa exporter and importers in Argentina,
Hungary, and the People’s Republic of China. This concept applies to con-
tracts negotiated in Iowa with agents of the Hebei Import and Export
Company.

The CISG also recognizes that a telegram and a telex constitute a “writ-
ing.”™? Strictly construing the CISG, a contract telegraphed from Iowa to
Argentina, Hungary, or the People’s Republic of China, or to any of the
thirteen other ccountries that are a party to the CISG, is a “writing” and
therefore constitutes a valid international sales contract. A contract telexed
from Iowa to the same countries is a “writing” and therefore constitutes a
valid international sales contract. A contract telecopied {faxed) from Iowa
to Argentina, Hungary, or the People’s Republic of China, however, is not a
“writing” and therefore does not constitute a valid contract. The same con-
tract telecopied (faxed) to any of the thirteen other countries that are a
party to the CISG constitutes a valid contract because a contract need not
be in writing to be valid. Whether the technical difference among telegrams,
telexes, and telecopies (faxes) is important in applying the CISG remains to
be seen. With the increasing business use of telecopiers (fax machines), how-
ever, courts would be hard-pressed not to consider such electronic transmis-
sions a “writing” within the meaning of the CISG. Otherwise, a photocopy
mailed to a party would be a “writing,” but a photocopy telecopied to the
same party would not be a “writing.”

[II. Parr II oF THE CISG: FORMATION OF THE CONTRACT

Part II of the CISG sets forth rules that apply to the offer and accept-
ance of an international sale of goods contract.®® Even though Part II is sub-
ject to Part I on the sphere of application and general provisions, Part II is
independent of Part ITI on the sales of goods.® Part IV permits a country to

53, HaNpwoOK, supra note 3, art, 11, at 31, 79; J. HoNnowLD, supra note 12, at 152-53; see
also Iowa CobE § 554.2201 (1989).

54. HanpsoOK, supre note 3, art. 12, at 31, 79-80; J. HonNoLp, supra note 12, at 155-56.

55. HanpmOOK, supra note 3, at 65 (reprinting Table 1: Parties and Accompanying Reser-
vations or Declarations, to May 1987)).

56. Id.

57. HaNDROOK, suprg note 3, art. 13, at 31, 8); J. HonwoLD, supra note 12, at 157.

58. HANDBOOK, supra note 3, at 80.

59. Id.
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declare that it will not be bound by the provisions of Part II.6° Hungary,
Finland, Norway, and Sweden have each made such declarations.®

The CISG sets forth certain criteria for an offer.®® If a proposal is not
“addressed to one or more specific persons,” the proposal is not an offer
“unless the contrary is clearly indicated by the person mgking the propo-
sal.”®® “Hence, publications such as advertising materials, price lists, and
catalogs, are not considered legal offers” and are “merely invitations to
make offers unless the contrary is indicated by the offeror.”®* A proposal is
sufficiently definite if “it indicates the goods to be sold and expressly or
implicitly fixes or makes provisions for determining the quantity and the
price.”®® U.C.C. § 2-305 also allows the conclusion of a contract even though
the price is not settled.®®

An offeror may withdraw an offer if the withdrawal reaches the offeree
before or at the same time as the offer.®” An offeror may revoke an offer if
the revocation reaches the offeree before the offeree has dispatched an ac-
ceptance, unless the offeror has stated a fixed time for acceptance or it was
reasonable for the offeree to rely on the offer as being irrevocable.®® This
provision may trap the Iowa exporter who “sets forth time limits for accept-
ance of . . . offers without, at the same time, intending that [the] offer
should become irrevocable for that period of time.”® Last, an offeree may
terminate an offer when the termination reaches the offeror.”

The CISG also sets forth certain criteria for an acceptance.”™ An of-
feree’s dispatch of an acceptance is effective when it reaches the offeror.”
Under some circumstances, an offeree may accept an offer hy performing an
act the offeror requests, such as dispatching the goods.” Similarly, U.C.C. §
2-206(1)(b) deems the prompt shipment of conforming goods to be an ac-
ceptance.”™ An offeree who dispatches an acceptance with modifications has

60. Id.

61. HanpmooK, supra note 3, at 65-67 (reprinting Table 1: Parties and Accompanying
Reservations or Declarations, to May 1987; Table 2: Signatories and Accompanying Indications
of Reservations, to May 1987).

62. Hanpeook, supra note 3, art. 14, at 32, 80-81; J. HoNNoLp, supre note 12, at 160-64.

63. See supre note 62.

64, Friedman, Formation of the Sale of Goods Contract: Some Practical Congsiderations,
L INT'L L. PracTicum 4, 4 (1988).

65, Id.

66. See also Iowa Cobe § 554.2305 (1989).

67. Hanpwook, supre note 3, art. 15, at 32, 81; J. HonNoLD, supra note 12, at 165-66.

68. HanpBooK, supre note 3, art. 16, at 32, 81; J. HonNoLD, supra note 12, at 167-76.

69. Friedman, supra note 64, at 5.

70. HanpBOOK, supra note 3, art. 17, at 33, 81; J. HonwoLb, supre note 12, at 177-79.

71. HANDBOOK, supra note 3, art. 18, at 33, 81; J. HonnoLp, supra note 12, at 180-87.

72. J. HoNnoLb, supre note 12, at 180-87.

73. See supra note 71.

74. See supra note T1; see also Iowa CopE § 554.2206(1)(h) (1987).
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dispatched a counteroffer under the CISG.?® This CISG provision is contrary
to U.C.C. § 2-207, which allows additional terms in the acceptance, and
avoids problems that have arisen under its application.” A counteroffer
arises from the routine exchange of the buyer’s printed purchase order and
the seller’s printed acknowledgement of sale form.” The offeror’s time limits
for acceptance begin to run from the moment a telegram is handed in for
dispatch or from the date shown on the letter, and holidays or nonbusiness
days are not excluded from the calculation.” A late period for acceptance is
effective if the offeror so informs the offeree.”™ An offeree may withdraw an
acceptance if the withdrawal reaches the offeror before or at the same time
the acceptance would have been effective.®®

The CISG provides a contract is concluded at the moment an accept-
ance becomes effective.’? Any “indication of intention ‘reaches’ the ad-
dressee when it is made orally to him or delivered by any other means to
him personally, to his place of business or mailing address, or if he does not
have a place of business or mailing address, to his habitual residence.”®* An
important difference between the CISG and Iowa law in the formation of a
contract is that the CISG follows the civil law theory of “receipt” for deter-
mining when offers and acceptances are effective, while Iowa law follows the
common law theory of “dispatch” (the mailbox rule).®®

1V. Parr III oF THE CISG: SaLE oF Goobps

Part III of the CISG provides rules that apply to the sale of goods when
an enforceable international sales contract has been formed.* Part III also
governs the rights and obligations of the seller and buyer.?® Chapter I sets
forth general provisions applicable throughout Part IIL.®® Chapter IT sets
forth the obligations of the seller,”” including delivery of the goods and
handing over of documents,®® conformity of the goods and third-party
claims,® and remedies for breach of contract by the seller.®® Chapter III sets

75. HANDBOOK, supre note 3, art. 19, at 33, 81-82; J. Hoxnowup, supre note 12, at 188-96;
see also Iowa Cobe § 554.2207 (1989).

7€. See supra note 75.

T7. See supra note 75.

78. HanpeoOX, supre note 3, art. 20, at 34, 82; J. HonnoLD, supra note 12, at 197-98.

79. HaNDROOK, supre note 3, art. 20, at 34, 82; J. HonnoLp, supra note 12, at 199-203.

80. HAKDBOOK, supra note 3, art. 22, at 34, 82; J. HoNnoOLD, supra note 12, at 204.

81. HanDBOOK, supra note 3, art. 23, at 34, 82; J. HonnoLp, supra note 12, at 205.

82. HANDBOOK, supra note 3, art. 24, at 35, 82; J. HonnNoLD, supra note 12, at 206-07.

83. Kanton, supra note 10, at 12. ‘

84. HANDBOOK, supra note 3, at 82.

85, Id.

Bs. Id.

87. Id.

88. Id. at 36-37.

83. Id. at 38-41.
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forth the obligations of the buyer,” such as the payment of the price*® and
taking delivery,” and establishes remedies for breach of contract by the
buyer.* Chapter IV sets forth rules governing the passing of rigk.* Chapter
V sets forth provisions common to the obligations of the seller and buyer,*
including anticipatory breach and installment contracts,” damages,® inter-
est,” exemptions,'® effects of avoidance,'®* and preservation of the goods.*°*

A. Chapter I: General Provisions

“A breach of contract is fundamental if it results in such detriment to
the other party so as to substantially deprive him of what he is entitled to
expect under the contract.”**® This CISG provision is similar to U.C.C. § 2-
612(2), which allows the buyer to reject an installment “if the nonconform-
ity substantially impairs the value of that installment,” and U.CC. § 2-
612(3), which declares a breach of the whole contract where nonconformity
of one or more installments “substantially impairs the value of the whole
contract,”* To illusirate, if Iowa corn is sold, but Iowa soybeans are .ex-
ported, the importer is obviously deprived of what he is entitled to expect
under the contract—Iowa corn—and the contract is breached. Likewise, if
Iowa corn is sold and Iowa corn is exported, but #2 yellow corn was sold and
#3 yellow corn is exported, the importer may be deprived of what he is
entitled to expect under the contract—#2 yellow corn—and the contract
may be breached.

“[A]voidance of the contract is effective only if made by notice to the
other party,”**® This CISG provision is similar to the timely notification re-
quirements for rejection and revocation under U.C.C. §§ 2-602(1) and 2-
608(2).**¢ The Iowa practitioner must note, however, that notice is effective
under the civil law theory of “receipt” and not under the common law the-
ory of “dispatch.”

90, Id. at 41-44.

91. Id. at B2.

92, Id. at 44-45.

93. Id. at 45.

94, Id. at 46-47.

95. Id. at 48-49, 82.

96. Id.

97, Id. at 49-560.

98, Id. at 50-51.

99. Id. at 51.

100. Id. at 52.

101. Id. at 52-53.

102. Id. at 54-55.

103. Id. at 35, 83; J. HonNoLD, supre note 12, at 211-16.

104. See supra note 103; see also Iowa Cope § 554.2612 (1989).

105. HANDBOOK, supra note 3, art. 26, at 35, 83; J. HonnoLp, supre note 12, at 217-18,
106. See supra note 105; see also Towa CobE §§ 544.2601(1), .2608(2) (1989).
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A party satisfies the duty to notify if the communication is dispatched
“by means appropriate to the circumstances.”** Thus, “a delay or error in
the transmission of the communication or its failure to arrive does not de-
prive the party serving notice of the right to rely on the communication,”"
Similarly, U.C.C. § 1-201(26) declares that “[a] person ‘notifies’ or ‘gives’ a
notice . . . by taking such steps as may be reasonably required to inform the
other in ordinary course wnether or not such other actually comes to know
of it.”'%® Strictly construing the CISG, an lowa exporter may rely on a
delayed or undelivered telegram or telex to an importer in Argentina, Hun-
gary, or the People’s Republic of China, because a telegram or a telex is a
“writing.” An Iowa exporter, however, cannot rely on a delayed or undeliv-
ered telecopy (fax) to an importer in those same countries because a
telecopy (fax) is technically not a “writing” under the CISG. As previously
discussed, the author doubts that courts would not construe a telecopy {fax)
to be a “writing.”

Rules of national law withholding specific performance prevail over the
wider scale of specific performance granted under the CISG.**°® Thus, state

-and federal courts in Iowa would continue to be limited to the specific per-
formance remedy provided in U.C.C. § 2-716."**

_ Last, the CISG recognizes sales contracts’ provisions that require the
contracts to be modified in writing.*® U.C.C. § 2-209(2) also allows agree-
ments to exclude modification except by a signed writing.!*® It is an under-
statement to say it is risky not to take advantage of such a provision to
effectuate the modification, no matter how cumbersome it may be, to avoid
future legal problems.

B. Chapter II: Obligations of the Seller

“The seller must deliver the goods, hand over any documents relating to
them and transfer the property [title] in the goods, as required by the con-
tract . . . and the CISG.”***

1. Sectior I: Delivery of the Goods and Hending Over of Documents

“If the seller is not bound to deliver the goods at any other particular
place,” then the seller must hand the goods over to the first carrier if the
contract includes carriage of the goods, or the seller must place the goods at

107, HanDBOOK, supre note 3, art. 27, at 35, 84; J. HonnowLb, supre note 12, at 219-20.
108. See supra note 107. '

108. See supra note 107; see also Towa Cope § 554.1201(26) (1989).

110. HaNDBOOK, supra note 3, art. 28, at 36, 84; J. HoNNoLD, supre note 12, at 221-28,
111, See supra note 110; see also Iowa CobE § 554.2716 (1988).

112. HanDBOCK, supra note 3, art. 29, at 36, 84; J. HoxvoLp, supra note 12, at 220-32.
113. See supra note 112; see alsc Iowa CopE § 554.2209(2) (1989),

114, HANDBOOK, supra note 3, art. 30, at 39, 84-85; J. Honxewp, supre note 12, at 234.
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the buyer’s disposal at the seller’s place of business if the contract does not
include carriage of the goods.?*® If the contract is silent with respect to ship-
ping arrangements, the CISG provides rules similar to those of U.C.C. §§ 2-
504 (shipment by seller), 2-311 (cooperation respecting performance), 2-
319(1)(c) (in certain circumstances seller must load the goods on board), and
2-319(3) (buyer must give directions for delivery)."*®* Of course, the seller
must deliver the goods by the date indicated in the contract, and if the
seller is bound to hand over documents, such as a hill of lading, the seller
must do so at the time and place the contract requires.’”

2. Section II: Conformity of the Goods and Third Party Claims

Under the CISG, the seller must supply the goods of the quality pro-
vided in the contract and the goods must be fit for particular purposes and
conform as the seller represents,’* as U.C.C. §§ 2-314(2)(c), 2-315, 2-
313(1)(c), 2-314(2)(e), and 2-316(3)(b) also require.””® To illustrate, if #2
yellow corn is sold, #2 yellow corn must be delivered. However, the seller is
not responsible for defects resulting from transit casualties that the buyer
has assumed under the contract or the CISG’s rules.*® Thus, if #2 yellow
corn is sold, #2 yellow corn must be delivered, subject to the natural spoil-
age and shrinkage that occurs during transit. The seller may remedy defects
up to the date of delivery and prevent “avoidance” of the contract, which in
common law is “rejection,” as dealt with by U.C.C. § 2-608(1).*** The “cure”
provisions for the buyer are similar to those of U.C.C. § 2-508(1), which al-
low the seller to seascnably notify the buyer of his intention to cure and
make a conforming delivery.'** The buyer must examine the goods within as
short a period of time as practicable.'*® The right to rely on lack of conform-
ity is lost if notice is not given within two years from the date the goods are
handed over to the buyer.* The seller may not rely on the buyer’s examina-
tion of goods and notice of the lack of conformity if the lack of conformity

115. HanDBOOK, supra note 3, art. 31, at 36-37, 84-86; J. HoNNOLD, supra note 12, at 235-
41. 2
116. HANDEOOK, supra note 3, art. 32, at 37, 85; J. HonnoLb, suprae note 12, at 242-44; see
also Iowa Cope §§ 554.2504, .2311, .2318(1)(c), .2319(3) (1989).
117. HANDBOOK, supra note 3, art. 34, at 37, 85; J. Honwnovp, supra note 12, at 246-47,
118. HanDBOOK, supra note 3, art. 35, at 38, 86; J. Honworp, supra note 12, at 249-66,
119. See supra note 118, see also lowa Cope §§ 564.2314(2)(c), .2315, .2313(1){c),
.2314(2)(3), .2816(3)(b) (1989).
120. HanDBOOK, supra note 3, art. 36, at 38, 86; J. Honnovb, supra note 12, at 267-69.
121. HaNDBOOK, supra note 3, art. 37, at 39, 86-87; J. HonnoLp, supra note 12, at 270-73;
see also lowa Cobe §§ 554.2601, .2608 (1989).
122, HaNDBOOK, supra note 3, art. 37, at 39, 86-87; J. HonwoLp, supra note 12, at 270-73;
see also Iowa CobE § 654.2508(1) (1988).
123. HaNDBOOK, supra note 3, art. 39, 87; J. HonNoLD, supra note 12, at 274-77.
124. HanpBOOK, supra note 3, art. 39, at 39, 87; J. HonNoLp, supra note 12, at 278-84.
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relates to facts the seller did not disclose to the buyer.,'*®

The seller must deliver goods free from any claim of a third party, un-
less the buyer agrees to take the goods subject to such a claim,'* including a
third-party claim of intellectual property rights.'*” The buyer may not rely
on the seller’s obligation unless the buyer gives notice to the seller of the
third-party claim. The seller may not rely on the buyer’s obligation to give
such notice, however, if the seller knew of the third-party claim.'?*-

The buyer may reduce the price or claim damages for having a reasona-
ble excuse for failure to give timely notice of lack of conformity or third-
party claims'®®

3. Section III: Remedies for Breach of Contract by the Seller

If the seller fails to perform any obligations under the contract or the
CISG, the buyer may exercise certain rights and claim damages.® The
buyer may compel performance,'® fix an additional final period for perform-
ance'® (although the seller may cure default after the date of delivery),'®®
avoid the contract,*® reduce the price of nonconforming goods,'*® and exer-
cise any of these rights with respect to goods that were not delivered or that
do not conform when the remainder of the goods have been delivered and do
conform,'®® If the seller delivers the goods before the delivery date, the
buyer may either accept or reject the goods. If the buyer accepts a greater
quantity of goods, the buyer must pay for the excess quantity at the con-
tract rate.'®? '

C. Chapter III: Obligations of the Buyer

The buyer must pay the price for the goods and take delivery as the
contract and the CISG require.!®®

125. HaNDBOOK, supra note 3, art. 40, at 39, 87; J. HonNoLp, supra note 12, at 278-84.
126. HANDBOOK, supra note 3, art. 41, at 40, 87-88; J. HonnoLD, supre note 12, at 285-88.
127. HanpBGOK, supra note 3, art. 42, at 40, 87-88; J. HoNNOLD, supra note 12, at 289-92,
128. HANDBOOK, supra note 3, art. 43, at 40, 87-88; J. HoNNoOLD, supra note 12, at 293,
129, HANDBOOK, supra note 3, art. 44, at 41, 87; J. HonNoLD, supre note 12, at 278-84.
130. HaNDROOK, supra note 3, art. 45, at 41, 88-89; J. HoNwoLD, supra note 12, at 296-98.
131, HANDBOOK, supro note 3, art. 46, at 41, 88-89; J. HoxnoLD, supra note 12, at 299-303.
132. HANDEROOK, supre note 3, art. 47, at 42, 88-89; J. HonNoLD, supra note 12, at 304-08.
133. HanDBOOK, supra note 3, art, 48, at 42; J. HonNoLb, supra note 12, at 309-14.

134. HANDBOOK, supra note 3, art. 49, at 42-43, 88-89; J. HonnoLp, supra note 12, at 315-

21.

135. HANDBOOK, supra note 3, art. 50, at 43, 88-89; J. HoNNOLD, supra note 12, at 322-27.
136. HanpBOOK, supra note 3, art. 51, at 43, 88-89; J. HoNNOLD, supra note 12, at 328-30.
137. HaNDBOOK, supra note 3, art. 52, at 44, 88-89; J. HoNnoLD, supfa note 12, at 331-32.
138. HawxbpmOOK, supra note 3, art. 53, at 45, 89; J. HoNnoLD, supra note 12, at 334.
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1. Section I: Payment of the Price

The buyer must comply with all formalities required under the contract
or by law to enable payment to be made.’® If no price is indicated, the price
charged at the time of the contract for like goods applies.*® If the weight of
the goods determines the price, net weight controls in case of doubt.2* If the
buyer is not bound to make payment at cne particular place, the buyer must
pay the seller at the seller’s place of business or at the place where the goods
or documents are handled.** The buyer is not bound to pay until the buyer
has had an opportunity to inspect the goods. The buyer must pay, however,
when the seller places the goods or documents controlling them at the
buyer’s disposal.™** Last, the buyer must pay timely without request by the
seller. 14+

2. Section II: Taking Delivery

The buyer’s obligation to take delivery consists of doing all acts reason-
able for the seller to make delivery, and taking over the goods.!4®

3. Section III: Remedies for Breach of Contract by the Buyer

If the buyer fails to perform any obligation under the contract or the
CISG, the seller may exercise certain rights and claim damages.’*® The seller
may compel performance,’” fix an additional time period for perform-
ance,'*® avoid the contract,'** and supply missing specifications upon notice
to the buyer.?®®

D. Chapter IV: Passing of Risk

Loss of goods or damage to goods after risk has passed to the buyer
does not discharge the obligation for payment.’® Risk of loss or damage to
goods in transit, when a sales contract already exists, passes to the buyer
when the seller hands over the goods.*** The same is true under U.C.C. § 2-

139. HaNDROOK, supra note 3, art. 54, at 44, 89; J. HonNoLp, supra note 12, at 335-36.
140. HANDBOOK, supra note 3, art. 55, at 44, 89; J. HonNoLp, supra note 12, at 337-29,
141. HaNDBOOK, supre note 3, art. 56, at 45, 89; J. HoNNoLD, supre note 12, at 340
142. HANDBOOK, supre note 3, art. 56, at 45, 89; J. HonNoOLD, supre note 12, at 341-43.
143. HawDBOOK, supra note 3, art. 58, at 45, 89; J. HoNNoOLD, supra note 12, at 344-49,
144, HANDBOOK, supre note 3, art. 59, at 45, 89; J. HoNNoLD, supra note 12, at 350-51.
145. HaNDBOOK, supra note 3, art. 60, at 46, 89; J. HonnoLp, supra note 12, at 352-53.
146. HaNDBOOK, supra note 3, art. 61, at 46, 89; J. HonnoLp, supre note 12, at 354.
147. HANDBOOK, supre note 3, art. 62, at 46, 89; J. HonnoLD, supra note 12, at 355-59.
148. Hawpsook, supre note 3, art. 63, at 46, 89; J. HonNoLD, supra note 12, at 360-61.
148. HANDBOOK, supra note 3, art. 64, at 47, 89; J. HonNoLp, supra note 12, at 362-64.
1560, HANDBOOK, supre note 3, art. 65, at 47, 89; J. HoNNOLD, supre note 12, at 365-86.
151. HANDBOOK, supre note 3, art. 66, at 48, 89-90; J. HoNNoLD, supra note 12, at 369-70.
152. HANDBOOK, supra note 3, art. 67, at 48, 90; J. HonnoLp, supre note 12, at 371-78.
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509.**% Risk of loss or damage to goods, already in transit where there is no
sales contract, passes to the buyer when a sales contract is made.'® In cases
of rejection, revocation, and repudiation, risk is allocated as U.C.C. § 2-510
provides,®®

E. Chapter V: Provisions Common to the Obligations of the Seller and
Buyer

1. Section I': Anticipatory Breach and Instellment Contracts

A party may suspend performance of obligations if the other party will
not perform obligations.'®® A party may avoid the contract before perform-
ance if it is clear the other party will commit a fundamental breach.*” A
party may avoid the contract as to one or more installments if the other
party commits a fundamental breach as to one or more installments.!®®

2. Section II: Damages

“Damages for breach of contract by one party consist of a sum equal to
the loss, including loss of profit, suffered by the other party as a conse-
quence of the breach.”"® Damages may not exceed the loss that the breach-
ing party could foresee.'®® This is the common law approach.®* If the con-
tract is avoided, the party claiming damages may recover the difference
betwsen the contract price and the price paid for substituted goods or the
price received in a substituted transaction.'®® This CISG provision is similar
to U.C.C. § 2-706, which allows the seller to resell and recover the difference
plus incidental damages, less expenses saved, and U.C.C. § 2-712, which al-
lows the buyer to “cover” by making a substitute purchase and to recover
the difference plus incidental or consequential damages, less expenses
saved.'®® If the contract is avoided and a current price is available for the
goods, and the party claiming damages has not made a purchase or resale,
the party may recover the difference between the price fixed by the contract
and the. current price at the time of avoidance and any further damages.'®

153. See supre note 152; see also Iowa Cope § 554.2509 (1989).

154. HanDBOOK, supra note 3, art. 68, at 48, 90; J. HonnoLb, supra note 12, at 379-80.

155. HaxDBOOK, supra note 3, arts. 69, 70, at 48-49, 90; J. HoNNOLD, supra note 12, at
381-90; see also lowa Copg § 554.2510 (1989).

156, HANDBOOK, supra note 3, art. 71, at 49, 90; J. HoNNoLD, supra note 12, at 392-400.

157. HanDBOOK, supra note 3, art. 72, at 50, 90; J. HoNNoLD, supra note 12, at 401-03.

158. HanDROOK, supra note 3, art. 73, at 50, 99; J. HonnoLD, supre ncte 12, at 404-03.

169. HaNDBOOK, supra note 3, art. 74, at 50, 90; J. HonnoLp, supra note 12, at 408-11.

160. See supra note 159.

161., See supra note 159.

162. HanpBoOK, supra note 3, art. 75, at 51, 80; J. HoxnoLD, supre noie 12, at 412-16.

163. See supra note 162; see also Iowa CopE §§ 554.2706, .2712 (1989).

164. HanNDBOOK, supra note 3, art. 75, at 51, 20; J. HonnoLp, supra note 12, at 412-16.
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A party who relies on breach of contract must mitigate damages.'*

3. Section III: Interest

If a party fails to pay the purchase price or any other sum, the other
party is entitled to collect interest on the price without prejudice to any
other claim for damages. %

4. Section IV: Exemptions

A party is not liable for failing to perform obligations due to force
majeure.'* Nevertheless, a party may not rely on the failure of the other
party to perform obligations to the extent the first party causes the
failure.%®

6. Section V: Effects of Avoidance

Avoidance of the contract releases both parties from their obligations,
subject to any damages, and a party who has performed either wholly or in
part may claim restitution from the other party for whatever the first party
has supplied or paid under the contract.'® The buyer loses the right to
avoid the contract if the buyer cannot make restitution of the goods in sub-
stantially the same condition in which the goods were received.!”® A buyer
who has lost the right to avoid the contract retains all other remedies.”™ If
the seller is bound to refund the purchase price, the price must be refunded
with interest from the date paid. If the buyer must make restitution of all or
any part of the goods, the buyer must account to the seller for all benefits
detived from them.'”®

6. Section VI: Preservation of the Goods

If the buyer delays in making payment or in taking receipt of the goods,
the seller must take reasonable steps to preserve the goods and can retain
the goods until reimbursed for this expense.'” If the buyer has received the
goods, or the buyer places the goods at the destination for receipt and in-
tends to reject the goods, the buyer must take reasonable steps to preserve
the goods and can retain them until reimbursed for this expense.’™ A party

165. HANDBOOK, supra note 8, art. 77, at 51, 90; J. HonnoLp, supra note 12, at 417-21,
166. HANDBOOK, supra note 3, art. 78, at 51, 90; J. HonwoLb, supre note 12, at 422-25.
167. HANDBOOK, supra note 3, art. 79, at 52, 90; J. HonNoLp, supra note 12, at 426-43.
168. Hanpgook, supra note 3, art. 80, at 52, 90; J. HONNOLD, supra note 12, at 444,
169. HANDBOOK, supre note 3, art. 81, at 52-53, 90; J. HoxNoLD, supra note 12, at 446-49.
170. HANDBOOK, supra note 3, art. 82, at 53, 90; J. HoNNoOLD, supra note 12, at 450-52.
171, HaNDBOOK, supra note 3, art. 83, at 53, 90; J. HoNNoLD, supre note 12, at 463.
172. HaNpBOOK, supra note 3, art. 84, at 53, 90; J. HonnoLb, supra note 12, at 454-55.
173. Hanpeook, supra note 3, art. 85, at 54, 90; J. HONNoLD, supra note 12, at 457-58.
174. HawpBoOK, supra note 3, art, 86, at 54, 90; J. HonnNoLD, supra rote 12, at 459-60.
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who must preserve the goods may deposit them in a third person’s ware-
house at the expense of the other party, provided the expense is not unrea-
sonable.’™ A party who is bound to preserve the goods may sell them if an
unreasonable delay by the other party has occurred in taking possession or
if the goods are subject to rapid deterioration.'”®

V. CoNCLUSION

In order to expand Iowa’s economy and create more jobs and affluence
for its people, international trade opportunities of all kinds'”* must be ex-
plored. Export opportunities abound in Iowa for the small, rural cottage in-
dustry, the large, urban manufacturing industry, and for businesses between
either extreme. Members of the Jowa Bar, as leaders of their respective com-
munities, have the influence to encourage local business growth and eco-
nomic expansion by means of international trade.’”™ The CISG is the chief
means by which the international sale of goods may be contracted expedi-
tiously.!” The more significant differences between the CISG and Article 2
of the U.C.C. include: (a) formation of the contract;'*® (b) time of receipt;'®!
(c) revocation;'®® (d) acceptances with modification;'®* (e) the statute of
frauds;!* (f) conformity of goods;'®® (g) discovery of nonconformity;'*® (h)

175. HANDEOOK, supra note 3, art. 87, at 54, 90; J. HonnoLD, supra note 12, at 461.

176. HaNDBOOK, supra note 3, art. 88, at 54-55, 90; J. HonnoLD, supra note 12, at 462-63.

177. Manufacturing as well as agricultural opportunities must be explored, and manufac-
turing in particular must be expanded.

178. Business clients may not think to expand their markets intc the international arena
unless prompied by knowledgeable legal counsel. To encourage exporting, the Iowa practitioner
may refer clients to The Primary Research and Marketing Center for Business and Interna-
tional Trade which is the information resource and coordination center for the Iowa Econoric
Development Network of the lowa Department of Economic Development, Memorsndum from
Don Murray, Iowa Economic Dev. Coordinator, lowa Dep’t of Economic Dev. 1 (February 22,
1982). One of the functions of the information resource and coordination center is to: “[alssist
Iewa businesses to enter the international marketplace, through the development of export
marketing strategies and the procurement of export financing, including the use of bartering
transactions.” Id. at 2; see clso Iowa CopE § 28.101 (1989) (Duties and responsibilities of Pri-
mary Research and Marketing Center for Business and International Trade). The Iowa Eco-
nomic Development Network is the first computerized, state-wide, buyer-seller neiwork in the
United States. Export trade leads for owa businesses are entered on a daily basis and can be
accessed, where interested businesses are located, in Des Moines or at 16 satellite centers
throughout Iowa. There is no charge for the service. lowa DEr'T or Economic Dev., How 1o UsE
tHE Iowa Economic DeveELoPMENT NETWORK (1988).

179. This assumes that the parties do not “contract out” of the CISG. Obviously, negotia-
tions will be more time consuming if the law of the coniract must be determined.

180. Kantor, supre note 10, at 12,

181. Id.

182. Id.

183. Id. at 12-13.

184, Id. at 13.

185. Id.



1989-90] Towa Products 707

remedies;'*” (i) specific performance;'® and (j) price reduction.’®® The Iowa
practitioner should have a basic appreciation of these differences and of the
CISG as a whole, because the CISG is perhaps the one body of international
law that may have the most direct and significant domestic impact on Iowa
businesses and Iowa’s economy.’*® The CISG represents an international

186. Id.

187. Id. at 13-14.

188. Id. at 14,

189. Id.

180. Perhaps the most practical guide to the CISG for the Iowa practitioner is the book
entitled, “Guide to Practical Applications of the United Nations Convention on Contracts for
the International Sale of Goods” (A.H. Kritzer ed. 1989) (Kluwer Law & Tax. Pub., 6 Bigelow
St., Cambridge, Mass. 02139). The Guide is edited by Albert H. Kritzer, former International
Sales Counsel for the General Electric Company, and is sponsored by the Federal Bar Associa-
tion end the Westchester-Fairfield Corporate Counsel Association.

Part I of the Guide consists of an Executive Summary, which includes an overview of the
CISG, and a checklist of contract modifications that exporters may wish to consider when the
CISG governs an international sales contract. The Guide suggests that an exporter:

[1.] recognize the absence of a Statute of Frands [and] consider a contract “Statute of

Frauds” which also seeks to respond to the fact that the Convention has no parel

evidence rule;

[2.]} take into account other differences between the Convention's rules on the forma-

tion of contracts and the rules to which [American] attorneys are accustomed [such

as the CISG's) rules on revocability of offers and on the resolution of battle-of-the-

forms isgues;

[8.] identify the applicable gap-filling law;

{4.] [refer] to ICC Incoterms and Publication 400 for comprehensive attention to de-

livery terms, risks of loss, documentary credits, and related issues;

(5.] add a “perfect tender” Doctrine to your Terms of Payment clause in order to

make it clear that failure to comply with payment or letter of credit obligations will

constitute & “fundamental breach of contract . . . .”;

[6.] include a suitable limitation of liability and exclusion of consequential damages

and [determine whether] to restrict the right to reduction of the price and the right

to specific performance that may be available under the Convention;

[7.] do not rely on the CISG’s counterpart to force majeure . . . substitute [on a

contract-by-contract basis an] excusable delays clause;

[8.] specify . . . the period for notification of defects that is most suitable to [the

particular] product . . ;

[9.] consider a “Statute of Limitations” to forestall stale lawsuits;

(10.] . . . consider carefully the situs of the arbitration;

[11.] consider the desirability of tying down the applicable interest rate and proce-

dures to trigger its running;

[12] . . . include a clause on mitigation of loss that clearly applies to all remedies,

not merely claims fer demages; [and]

[13.] . . . identify the place of business of each party that has the “closest relation-

ship to the contract and its performance.”
Id.

The Guide also contains a detailed analysis of the CISG and a U.C.C./CISG concordance,
indexing U.8. Uniform Commercial Code comparatives.

Last, the book includes an annotated export contract and typical export contract clauses,
accompanied by data on how best to adapt international sales contracts to maximize opportuni-
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consensus that fairly may be presumed to represent a common nucleus of
rules and principles acceptable for businesses in most countries'® and the
means by which Iowa products most likely will be exported'®® in the future
to expand the state’s economy.

ties afforded by the CISG.

191. Thieffry, Sale of Goods Between French and U.S. Merchants: Choice of Law Con-
siderations Under the UN. Convention on Contracts for the International Sale of Goods, 22
Int' Law. 1017, 1035 (1988).

192, Patrick Thieffry, Avocat au Barreau de Paris and Attorney at Law in New York and
Georgia, suggests that from the French perspective, the CISG is to be preferred to either U.S.
domestic sales law or French domestic sales law when negotiating an international sale of goods
contract between parties whose places of business are in the United States and France. See
supra note 192. This view may well be representative of practitioners in other foreign countries
when negotiating an international sale of goods contract with the Iowa practitioner.



