NOTES

ANTITRUST ACTION AGAINST MILK MARKETING
COOPERATIVES—SHAKING UP THE MILK INDUSTRY

I. INTRODUCTION

The Capper-Volstead Act® was passed by Congress in 1922 to give
stock-based agricultural cooperatives an exemption from prosecution under
the Sherman? and Clayton® Antitrust Acts.® Labeled agriculture’s “Magna
Carta,” the passage of this bill was the culmination of years of legislative
discussions concerning what position agricultural cooperatives should take
in relation to the antitrust laws.® Since 1922, the courts have been struggling
to define the boundaries Capper-Volstead established for the operation of
agricultural cooperatives in a changing agricultural system.”

In recent years, the increasingly sophisticated structure of the milk in-
dustry,® in relation to both the size of marketing units® and increased fed-
eral regulation,'® has resulted in studies by various government agencies

1. 7USC. §§ 201-92 (1976).

2. 14 US.C. §§ 1-7 (1978).

3. 16 UBC. §§ 1-17 (1976).

4. See R. CaLxmns, ANTITRUST GUIDELINES FOR THR Business ExecuTive, 241-44 (1981); N
Harw, AGricuLTuraL Law § 137 (1982); Warlich & Brill, Cooperatives Vis-A-Vis Corporatwns
Size, Antitrust and Immunity, 23 SD L. Rev. 561, 563-64 (1978); Note, The Agricultural Coop-
erative Antitrust Exemptions—Fairdale Farms, Inc. v. Yankee Milk, Inc., 67 CornmELL L. REv.
398, 396-97 (1982) [hereinafter cited as Note, The Agricultural Cooperative Antitrust Exemp-
tions]; Note, Antitrust Law: Agricorporate Membership in Cooperatives—Is the Capper-Vol-
stead a Threat to Farmers?, 17 Wasmsurn L.J. 525, 526 (1978) [hereinafter cited as Note,
Agricorporate Membership in Cooperatives]; Note, Agricultural Cooperatives, 27 Inp. L.J. 353,
365 (1953) [hereinafter cited as Note, Agriculiural Cooperatives].

5, Note, The Agricultural Cooperative Antitrust Exemptions, supra note 4, at 400 (citing
Allen Bradley Co. v. Local Union, 325 U.S. 797, 804 (1946)).

6. Economic ResEarcH Service, U.S. DepT. oF AGRICULTURE, ER.S. No. 673, THE STATUS
OF MARKETING COOPERATIVES UNDER ANTITRUST Laws 3-7 (1982) [hereinafter cited as MARKET-
ING CooPERATIVES REPORT]. See Note, Anti-trust Law—Fairdale Farms, Inc. v. Yankee Miik,
Inc.: The Right of Agricultural Cooperatives to Possess Monopoly Power, 7 J. Corr. L. 339,
348-56 (1981-82),

7. See Hary, supra note 4, at 137-87.

8. See A RerorT oF THE U.S. DEPT. OF JUsTICE TO THE TASK GROUP ON ANTITRUST IMMUNI-
TiES, MLk MARkeTING (1977) [hereinafter cited as Mk MAEKETING REPORT].

9. Note, Agricorporate Membership In Cooperatives, supra note 4, at 526.

10. Ring, Federal Milk Regulation—A Time For Administrative Reform, 31 Ap, L. Rev.
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calling for changes in* or clarification of** this exemption. In addition,
within the last five years a number of federal courts have been called upon
to apply the Capper-Volstead exemption to the present milk industry.®
These court decisions have resulted in a variety of standards being applied
to define the boundaries of Capper-Volstead.!* Since there are no recent Su-
preme Court decisions applying Capper-Volstead to the milk industry, how
far the exemption will extend is presently illusory.’® As a consequence, there
is little predictability for parties involved in this type of litigation.*®

This Note will contain a brief history of both the statutes! and early
court decisions!® to establish the historical position of the Capper-Volstead
exemption.’® It will also analyze recent court cases which have considered
how Capper-Volstead applies to today’s milk industry.?® In addition, the
milk production system of 1922% will be compared to the modern milk in-
dustry® in order to examine how industry changes have affected Capper-
Volstead’s application. In conclusion, this Note will review the various gov-
ernmental studies calling for changes in Capper-Volstead®® to determine
why Supreme Court application of Capper-Volstead to the present milk in-
dustry activities is necessary and why Congressional redefinition of the ex-
emption for milk cooperatives is justified.

II. HisTORICAL PERSPECTIVE

Before 1870, farmers generally operated as individual production and

345, 346 (1979).

11, Mok MargeTmING REPORT, supra note B, at 575.

12. ComMPTROLLER GENERAL'S REPORT TO THE CONGRESS, FAMILY FArMERs NEED COOPERA-
TivEs—Bur Some Issues Neep To Be Resovvep, ii (1979) [hereinafter cited as CoMPTROLLER
GENERAL’S REPORT]; MARKETING COOPERATIVES REPORT, supre note 6, at 39; REPORT oF THR
Task Grour ON ANTITRUST IMMUNITIES, U.S Dept. or JusTice, 12 {(1977) [hereinafter cited as
Antrrrust ImMmuniTIES REPORT).

13. See Green v. Associated Milk Producers, Inc., 692 F.2d 1153, 1158 (8th Cir. 1982);
Alexander v. National Farmers’ Org., 687 F.2d 1173, 1182 (8th Cir. 1982), cert. denied, 103 S.
Ct. 2108 (1983); Dairymen, Inc. v. FTC, 684 F.2d 376, 377-78 (6th Cir. 1982), cert. denied, 103
S. Ct. 2452 (1983); United States v. Dairymen, Inc., 660 F.2d 192, 194 (6th Cir. 1981); Fairdale
Farms, Inc. v. Yankee Milk, Inc., 635 F.2d 1037 (2d Cir. 1980).

14. See supra note 13. See also Note, The Agricultural Cooperative Antitrust Exemp-
tions, supra note 4, at 405.

15, Mmnx MArkeTING REFORT, supra note 8, at 229.

16. MarxeTiNG CooPERATIVE REFPORT, supra note 6, at 18.

17. Sherman Act, 15 U.B.C. §§ 1-7 (1976); Clayton Act, 15 US.C. §§ 12-27 (1976); Capper-
Volstead Act, 7 US.C. §§ 201-92 (1976).

18. See generally HARL, supra note 4, at 137-87.

19. 7 US.C. §§ 291-92 (1976).

20. See suprac note 13.

21, Mk MarkETING REPORT, supra note 8, at 19 (citing Der’t oF AGRICULTURE Y.B., The
Dairy Industry 281 (1922)).

22. Id. at 157-71.

23. See supra notes 11-12.
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marketing units.** The National Grange movement, however, which devel-
oped as a consequence of the agricultural depression following the Civil
War,® had resulted in scattered attempts at organizing farmers for market-
ing and purchasing.*®* The most notable of these efforts was among dairy
farmers.*” While the Grange movement soon lost its national significance, by
1890 the idea of farm cooperatives had become firmly established within the
agricultural system.?® These early efforts in cooperation gave farmers more
power when buying from or selling in the market place.?®

When the Sherman Antitrust Act®® was passed in 1890, to restrain un-
fair practices employed by rapidly growing corporations,® there was concern
expressed in Congress that the Act might have a negative effect on the farm
cooperative movement.*® During debate on the Sherman Act, Congress con-
sidered and rejected a partial exemption for farm cooperatives.®® Senator
Sherman had assured Congress that his bill would not interfere with agricul-
tural cooperatives.* The Supreme Court, however, determined that the
Sherman Act could be used to restrain farm cooperatives.®

Consequently, twenty five years later, when passage of the Clayton An-
titrust Act®® was being considered by Congress, the need for an agricultural
cooperative exemption was again put forward.*” As a result, section 16 of the
Clayton Act®® was passed which gave a limited immunity to non-stock agri-
cultural organizations.*® The Clayton Act*® provided that labor, agricultural,
and horticultural organizations could be formed,** but did not define what
activities they could legally engage in without being subjected to antitrust

24. Note, The Agricultural Cooperative Antitrust Exemptions, supra note 4, at 398 (cit-
ing Mischler, Agricultural Cooperative Law, 30 Rocky MTN. L. Rev. 381, 381 (1958)).

25. Note, Agricultural Cooperatives, supra note 4, at 354,

28. Id.

27. Id

28. Note, The Agricultural Cooperative Antitrust Exemptions, supra note 4, at 398,

29, CoMPTROLLER GENERAL'S8 REPORT, supra note 12, at 1.

30. 15 USC. §§ 1-7 (1976). Section 1 of the Sherman Act prohibits “any contract, combi-
nation . . . or conspiracy in resiraint of trade.” Id. § 1. Section 2 prohibits monopolization or
attempted monopolization. Id. § 2. See alse Warlich & Brlll supra note 4, at 561-62.

31. Warlich & Brill, supra note 4, at 562.

32, Id

d3. Note, The Agriculiural Cooperative Antitrust Exemptions, supra note 4, at 398.

34. Warlich & Brill, supra note 4, at 562.

36. See Note, The Agricultural Cooperative Antitrust Exemptions, supra note 4 at 399,

88. 15 US.C. § 16 (1976). Section 16 of the Clayton Act confined itself to allowing the
formation of farm organizations that had no capital stock and were not conducted for profit. Id.
It did not, however, suggest the activitiea in which the organizations were allowed to engage. Id:
See alse Warlich & Brill, supra note 4, at 563.

37. Warlich & Brill, supra note 4, at 562.

38, 16 US.C. § 18 (1976).

39, R. Caking, ANTITRUST GUIDELINES For THE Businvess Execurive, 241 (1981).

40. 15 US.C. §§ 12-27 (1976).

4L Id. §17.
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prosecution.** Thus, only non-stock cooperatives were allowed an exemp-
tion. In addition, various state legislatures had passed statutes protecting
agricultural cooperatives.*® These statutes, however, were struck down by
the United States Supreme Court,* leaving agriculturdl cooperatives open
to further judicial attacks.*® '

When the Clayton Act exemption proved insufficient,** Congress ad-
dressed the problem of providing an effective exemption for agricultural co-
operatives, for the third time.*” The result was the passage of the Capper-
Volstead Act in 1922 This legislation allowed “farmers, planters,
ranchmen, dairy men, nut or fruit growers” to form corporate cooperatives
with capital stock and to join “in collectively processing, preparing for mar-
ket, handling, and marketing” their products.*® The purpose of this Act was
to place individual farmers, acting jointly through their cooperatives, on a
par with businessmen, acting through their corporations,®

Capper-Volstead, however, did not provide total immunity for agricul-
tural cooperatives from antitrust actions.®® Section 2 of the Act authorized
the Secretary of Agriculture to initiate action against any cooperative that
monopolized or restrained trade “to such an extent that the price of any
agricultural product is unduly enhanced.”®* While it was originally asserted
that the Secretary of Agriculture had exclusive jurisdiction over antitrust
actions against milk cooperatives, it was later determined that other parties
could bring such actions.®® Consequently, agricultural cooperatives may still
be found guilty of violating antitrust legislation in actions brought by pri-
vate parties or by other government departments. This seemingly simple,
straight-forward legislation, in conjunction with the Clayton Act, is the basis
of the exemption from antitrust prosecution granted to agricultural coopera-
tives today.®

42. Warlich & Brill, supra note 4, at 563.

43. Note, Agricultural Cooperatives, supra note 4, at 432.

44, See Connolly v, Union Serv. Pipe Co., 184 U.8. 540, 560 (1902). The Court held that
state antitrust exemption for agricultural organizations violated the fourteenth amendment
equal protection clause by creating an unreasonable classification. Id.

45. Note, Agricultural Cooperatives, supra note 4, at 432,

46. Note, The Agricultural Cooperative Antitrust Exemptions, supra note 4, at 400.

47. Warlich & Brill, supre note 4, at 563.

48. Id.

49. 7USC. § 291 (1978).

60. Maryland & Virginia Milk Producers Ass'n v. United States, 362 U.S. 548, 549 (1960).

51, See generally 54 Am. Jur. 20 Monopolies § 193 (1971).

52. 7 US.C. § 202 (1976).

53. United States v. Borden Co., 308 U.S. 188, 191 (1939). See Warlich & Brill, supra
note 4, at 563.

54. Note, The Agricultural Cooperative Antitrust Exemptions, supra note 4, at 400. Con-
tra Lemon, The Capper-Volstead Act—Will It Ever Grow Up? 22 Ap. L. Rev. 443 (1969-70).
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III. JupiciAL INTERPRETATION

Since the passage of Capper-Volstead the couris have been called upon
to apply the exemption and to define what agricultural cooperative activities
are within the exemption.”® A survey of the major cases in this area reveals
certain basic standards the courts have established to define what agricul-
tural cooperatives may or may not do and still retain their exemption.s®
These standards fall into fairly distinct categories with the courts consider-
ing allowable membership,* market share,*® and marketing activities.”®
While these decigions range across the broad spectrum of the agricultural
system, from fish to fowl, the principles they establish are applicable to all
agricultural cooperatives, including milk.

A. Membership

The Supreme Court has determined that section 1 of Capper-Volstead,
requiring that cooperative members be “producers and farmers,” means that
any cooperative with non-producer voting members will lose its exemption.®®
In Case-Swayne Co. v. Sunkist Growers, Inc.,** the Court examined the
membership organization of the Sunkist system, an agricultural cooperative
whose membership base consisted of 12,000 citrus growers.*® The Court,
upon finding that a small percentage of the cooperative’s members were
owners of packing houses rather than producers,®® concluded that these non-
producer members destroyed Sunkist’s Capper-Volstead privilege.®*

In National Broiler Marketing Association v. United States," the Su-
preme Court was again called upon to define the term “farmer” under Cap-
per-Volstead.®® The broiler industry under examination in this case con-

56. Harr, supra note 4, at 137-87.

56. See Warlich & Brill, supra note 4, at 583.

57. See National Broiler Mktg. Ass'n v. United States, 436 U.S. 816, 822 (1978); Case-
Swayne Co. v. Sunkist Growers, 389 U.S. 384, 387 (1967), reh’z denied, 390 U.S. 930 (1968);
Sunkist Growers v. Winkler & Smith Co., 370 U.S. 19, 29, reh’g denied, 370 U.S. 865 (1962).

58. See Cape Cod Food Prods. v. National Cranberry Ass'n, 119 F. Supp. 900, 207 (D.
Mass, 1954).

69. See Maryland & Virginia Milk Producers Ass’n v. United States, 362 U.S, 458, 466-67
(1960); United States v. Borden Co., 308 U.S. 188, 203 (1938); Treasure Valley Potato Bargain-
ing Ass'n v. Ore-Ida Foods, 497 F.2d 203, 216-17 (3th Cir.), cert. denied, 419 U.S. 999 (1974);
Gulf Coast Shrimper’s & Oysterman’s Ass'n v. United States, 236 F.2d 658, 665 {5th Cir.), cert.
denied, 852 U.S. 927 (1966).

60. National Broiler Mktg. Ass’n v. United States, 436 U.S. 816, 822 (1978); Case-Swayne
Co. v. Sunkist Growers, 389 U.S. 384, 387 (1967), reh’g denied, 390 U.S. 930 (1968).

61. 389 U.S. 384 (1987), reh’z denied, 390 U.S. 930 (1968).

62. Id. at 386.

63. Id. at 387.

84. Id. at 395-96.

65. 426 U.S. 816 (1978).

66. Id. at 817-18.
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sisted of a fully integrated poultry operation whose members owned and
controlled production from the egg to the full-grown, processed chicken.®
The issue in this case was whether a producer who employed an indepen-
dent contractor to take care of the chickens during the “grow out” phase of
production qualified as a Capper-Volstead “farmer.”®® The Court found
such a producer was not a “farmer” as required by Capper-Volstead and
that cooperatives that included such persons as members were not qualified
for a Capper-Volstead exemption.*

B. Market Share

While market share is one of the primary indicators courts use in find-
ing monopolistic activity by corporations,” one federal court determined, in
Cape Cod Food Products v. National Cranberry Association,” that a cran-
berry cooperative could properly acquire 100% of the market if it did so by
employing activities approved by Capper-Volstead such as cooperative mar-
keting, purchasing, and selling agreements.”™ The critical difference between
corporate and cooperative acquisition of an increased percentage of the mar-
ket share is the means each employ to achieve such a share. When a corpo-
ration merges with another corporation and a market increase results, the
merger may be challenged as monopolistic activity.” When one cooperative
joins with another, however, the merger is presumed to be allowable because
Capper-Volstead authorizes cooperatives to act together.” While it appears
market control alone is not enough to find a cooperative guilty of maintain-
ing a monopoly,™ a determination of this issue has never been considered
above the district court level, although approval of such activity can be in-
ferred from certain Supreme Court cases.™

67. Id. at 820-21.

68. Id, at 817-18.

69. Id, at 828-29. See aiso In Re Midwest Milk Monopolization Litig., 510 F, Supp. 381,
428 (W.D. Mo. 1981).

70. United States v. Grinnell Corp., 384 U.S. 563, 571 (1966) (citing American Tobacco
Co. v. United States, 328 U.S. 781, 797 (1946)). Grinnell held that a monopoly could properly
be acquired by “superior product, business acumen, or historic accident” and that monopoly
may be inferred from holding the predominant share of the market. Id. In Americen Tobacco
the court found that 80% of the market share was a substantial mmonty Id. See also Warlich
& Brill, supre note 4, at 566.

L. 119 F. Supp. 900 (D. Mass. 1954).

72. Id. at 907.

73. Warlich & Brill, supra note 4, at 568.

74. 7 USK.C. § 291 (1976).

75. Cape Cod Food Prods., Inc. v. National Cranberry Ass'n, 119 F. Supp. at 907.

76. Case-Swayne Co. v. Sunkist Growers, 388 U.S. 384, 388 (1968); Sunkist Growers v.
Winkler & Smith Co., 370 U.S. 19, 24 (1962) (discussing cooperatives acting in conjunction with
other cooperatives to gain greater market control).
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C. Bargaining

The marketing function authorized in Capper-Volstead has also been
interpreted by the courts to allow agricultural cooperatives to bargain and
set a uniform price for their products, both as cooperative entities and in
conjunction with other cooperatives.”” In Treasure Valley Potato Bargain-
ing Association v. Ore-Ida Foods, Inc.,” the Ninth Circuit Court of Appeals
determined that potato producers could form separate bargaining associa-
tions to bargain with a potato processing company and to obtain a unified
price.™ It should be noted that the milk industry is somewhat unique be-
cause of government involvement in establishing milk prices.®® This will be
addressed in section V.,

The preceeding analysis demonstrates that agricultural cooperatives will
lose their Capper-Volstead status if they have non-producer members. It
also reveals that judicial interpretation of “marketing” allows these organi-
zations to act together to bargain and to gain control of a large market
share. These rules are fairly straight forward. The complexity in Capper-
Volstead interpretation arises in determining what actions cooperatives are
allowed to engage in to achieve increased market share and bargaining
powers.®!

D. Practices

The first case in which the Supreme Court examined what practices ag-
ricultural cooperatives could properly use was United States v. Borden Co.2
In Borden, the Court was asked to determine whether a milk cooperative
that had acted in conjunction with non-cooperatives to control the Chicago
milk market had violated the Sherman Act’s prohibition against conspiracy
to monopolize.*® The Court held that a milk cooperative that engaged in
such practices in conjunction with others was not protected by the Capper-
Volstead Act and was liable for antitrust violations.* In addition, the Bor-
den Court concluded that the Capper-Volstead section 2 prosecutorial
power given to the Secretary of Agriculture was not exclusive, and that
other parties could bring antitrust actions against agricultural
cooperatives.®®

The leading Supreme Court decision relied upon to determine whether

‘77. MarkerING CoOPERATIVES REPORT, supra note 8, at 18, See Note, Agricultural Coop-
eratives: Price Fixing and the Antitrust Exemption, 11 UCD. L. Rev, 537 (1978).

78. 497 F.2d 203, cert. denied, 419 U.S. 999 (1974).

79. Id. at 215. See infra text accompanying notes 202-10.

80. Ring, supra note 10, at 346.

81. Warlich & Brill, supre note 4, at 583.

82. 308 U.S. 188 (1939).

83. Id. at 191.

84. Id at 204,

85. Id. at 206.
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an agricultural cooperative is operating within the sphere of Capper-Vol-
stead protection is Maryland & Virginia Milk Producers Assaciation v.
Unrited States.®® In Maryland & Virginia, the Court examined the activities
used by a milk cooperative which supplied approximately eighty-six percent
of the milk to the Washington, D.C. area.?” The Court found that the Mary-
land and Virginia Milk Producers Association was liable for antitrust action
because it conspired with others to monopolize trade and to eliminate com-
petition, and in furtherance of this activity it purchased the largest local
dairy.®® In so finding, the Court conducted an in-depth analysis of Capper-
Volstead and defined a standard which is presently the cornerstone of anti-
trust actions against cooperatives, particularly milk cooperatives.®®

The Court in Maryland & Virginie found, through examining the legis-
lative history of the Act, that Congress enacted Capper-Volstead to place
agricultural cooperatives on equal footing with corporations.® Thus, the
Court concluded that when cooperatives engage in “predatory practices,”
they may be prosecuted for antitrust violations just like corporations.® Al-
though the Court was examining a situation in which a cooperative was act-
ing in concert with a dairy, the decision indicates,”® and other courts have
found,*® that a cooperative engaging in predatory activity alone is still in
violation of antitrust laws.*

The problem with the application of this standard lies in defining what
exactly constitutes a “predatory practice.””*® The lower federal courts have
found predatory practices to be present when a cooperative engages in dis-
criminatory pricing,®*® boycotts,” restrictive membership and marketing
agreements,” and picketing and harassment.” These appear to be purely

86. 362 U.S. 458 (1960).

87. Id. at 458. The defendant milk cooperative engaged in a variety of anti-competitive
activities, including purchasing a local dairy, interfering with trucking, hoycotting a feed and
farm supply store, and threatening dealers, all designed to achieve control of the local market.
Id. at 468. See also Warlich & Brill, supra note 4, at 576.

88. See Maryland & Virginia Milk Producers Ass’n v. United States, 362 U.S. at 471.

89. Id.

90. Id. at 466.

91. Id. at 467.

92. Id.

93. See Knuth v. Erie-Crawford Dairy Coop. Ass’n, 395 F.2d 420, 423 (3d Cir. 1968); Otto
Milk Co. v. United Dairy Farmers’ Coop. Ass'n, 388 F.2d 789, 797 (3d Cir. 1867); North Tex.
Produecers Ass'n v. Metzger Dairies, Inc., 348 F.2d 189, 193-94 (5th Cir. 1985), cert. denied, 382
U.S. 977 (1966); Marketing Assistance Plan, Ine. v. Associated Milk Producers, Inc., 338 F.
Supp. 1018, 1023 (8.D. Tex. 1972).

94. Maryland & Virginia Milk Producers Ass’n v. United States, 362 U.S. at 467.

95. Warlich & Brill, supra note 4, at 577. See also Holly Sugar Corp. v. Goshen County
Coop. Beet Growers Ass’n, 726 F.2d 564, 569 (10th Cir. 1984).

96. Knuth v. Erie-Crawford Dairy Coop. Ass’n, 395 F.2d at 424-25.

87. North Tex. Producers Ass’n v. Metzger Dairies, Inc., 348 F.2d at 195.

98. Marketing Assistance Plan, Inc. v. Associated Milk Producers, Inc., 338 F. Supp. at
1023-24.



1984-85] Milk Marketing Cooperatives 501

factual determinations. Since the Supreme Court has yet to specifically de-
fine the term, confusion exists in the lower federal courts; as a result, Judges
have invoked “predatory practices” to justify their findings.}*® This confu-
sion is particularly evident in recent milk cooperative decisions which reveal
that the various federal circuits have struggled to determine which activities
place a milk cooperative outside the Capper-Volstead exemption, and in vio-
lation of the antitrust laws.’** -

IV. RECENT Mn.x LiTicaTiON

The 1980’s have seen a large number of cases requiring the federal cir-
cuit courts to analyze Capper-Volstead's relationship to the present milk in-
dustry.'** While some of these cases have defined “allowable activity,” the
majority of the litigation has further complicated a determination of what
practices are predatory and unlawful, and thus outside Capper-Volstead
protection.'®

Two cases have been decided which considered whether the Capper-
Volstead allowance for producers to engage in “handling’*®* included the
hauling of milk,'* In Green v. Associated Milk Producers,'” a local milk
hauler charged a milk cooperative with violating antitrust laws by conspiring
with its employees, suppliers, and two other milk haulers to keep other haul-
ers from competing for routes.'®® The cooperative had redrawn its own haul-
ing routes and purchased additional routes, previously serviced by indepen-
dent haulers, in an effort to make its hauling function more efficient.)® In
deciding that no antitrust violation had taken place,""® the Eighth Circuit
stated that cooperatives may not conspire with non-cooperatives.! No evi-

B9. See Otto Milk Co. v. United Dairy Farmers Coop. Ass'n, 388 F.2d 789, 797 (3d Cir.
1987).

100. Warlich & Brill, supra note 4, at 577.

101. See Green v. Associated Milk Producers, Ine., 692 F.2d 1158 (8th Cir. 1982); Alexan-
der v. National Farmers Org., 687 F.2d 1173 (8th Cir. 1982), cert. denied, 103 S.Ct. 2108 (1983);
United States v. Dairymen, Inc., 660 F.2d 192 (6th Cir. 1981); Fairdale Farms, Inc. v. Yankee
Milk, Inc., 635 F.2d 1087 {2d Cir. 1980).

102. See supra note 101.

103. See Green v. Associated Milk Producers, Inc., 692 F.2d at 1156-57: United States v.
Dairymen, Inc., 660 F.2d at 194.

104. See Alexander v. National Farmers Org., 687 F.24 at 1183-91; United States v.
Dairymen, Inc., 660 F.2d at 194-95; Fairdale Farms, Inc. v. Yankee Milk, Inc., 835 F.2d at 1044-
45.

106. 7 US.C. § 291 (1976).

106. Green v. Associated Milk Producers, Inc., 692 F.2d at 1157; United States v. Dairy-
men, Inc., 660 F.2d at 194.

107. 692 F.2d 1153 (8th Cir. 1982).

108. Id. at 1154,

109. Id. at 1156.

110. Id. at 1158.

111. Hd, at 1157.
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dence of a conspiracy was found in this case, however, and there was no
relationship between the charged antitrust violations and the injury suf-
fered.** The court further concluded that milk hauling was within the “han-
dling” function proscribed by Capper-Volstead.'?

The Sixth Circuit in United States v. Dairymen, Inc.'* was also re-
quired to examine milk hauling. This case, however, concerned the imposi-
tion of exclusive hauling contracts which were part of a larger, concerted use
of illegal activities.'’® The court in Dairymen determined that the use of
such hauling contracts could be a violation of the antitrust laws if they were
used with the specific intent o monopolize.''® Thus a review of Green''” and
Dairymen''® leads to the conclusion that hauling agreements are an ap-
proved Capper-Volstead activity so long as they are not used with the inten-
tion to create a monopoly.

While the above analysis is fairly straightforward, other recent decisions
attempting to define predatory practices and illegal activities have suc-
ceeded only in adding to the confusion.**® In Fairdale Farms, Inc. v. Yankee
Milk, Inc.,'®® a milk producer and dairy processor brought an action against
a milk cooperative charging that the cooperative had engaged in price fixing,
monopolization, and attempted monopolization,’®* The Second Circuit noted
that “[i]t is apparent . . . that agriculture cooperatives were ‘a favorite child
of Congressional policy’ ”** and gave a very liberal interpretation to the
Capper-Volstead exemption.'*® The court acknowledged that price fixing is
usually considered a per se violation of the Sherman Act, but stated that
such activity is proper for an agricultural cooperative because “setting the
price is an integral part of marketing.”'** In addition, the court determined
that “Capper-Volstead gives farmers the right to combine into cooperative

112, Id. The court found that there was no evidence that the plaintiffs were injured by
the cooperative’s reorganization of its hauling routes. Id. at 1158,

113. Id. at 1157.

114. 660 F.2d 192 (6th Cir. 1981).

115. Id. at 193. ‘

116. Id. at 194. See also Kinnett Dairies, Inc. v. Dairymen, Inc., 715 F.2d 520 (11th Cir.
1983).

117. Green v. Associated Milk Producers, Inc., 692 F.2d 1153 (8th Cir. 1982).

118. United States v. Dairymen, 660 F.2d 192 (6th Cir. 1982).

119. See Alexander v. National Farmers Org., 687 F.2d at 1183-91; United States v.
Dairymen, Inc., 660 F.2d at 194-95; Fairdale Farms, Inc. v. Yankee Milk, Inc., 635 F.2d at 1044-
45,
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moncpolies. The Act places no limit on combinations . . . .”®

The Fairdale court remanded the charge of monopolization to the dis-
trict court and in so doing stated that “[a] cooperative may neither acquire
nor exercise monopoly power in a predatory fashion by the use of such tac-
tics as picketing and harrassment,!’** boycotts,*"! coerced membershipit#!
and discriminatory pricing."* Neither may it use its legitimately acquired
monopoly power in such a manner as to ‘stifle or smother competition.’ 1%
The court also determined that the second part of the Grinnell test'® was
not fully applicable to agricultural cooperatives and concluded that an agri-
cultural cooperative monopoly could only be found when it was acquired by
“predatory means.”*** The court acknowledged that “the formation, growth,
and operation of a powerful cooperative is obviously a ‘willful acquisition or
maintenance of such power,” and will rarely result from ‘a superior product,
business acumen, or historic accident.’ ™18

The problem with this decision is two-fold. First, it is an outright deter-
mination that agricultural cooperatives should be held to a different stan-
dard than corporations when it has long been held that Capper-Volstead
was designed to place cooperatives and corporations on an equal basis.!*
Second, while the court stated that agricultural cooperatives should not be
allowed to acquire such power by the use of “predatory practices” that “sti-
fle or smother competition,” the court gives little guidance as to what those
activities might be.'*® In fact, the Fairdale court appears to rely on the dis-
trict court’s good sense to reexamine the facts of this case and determine if
such activities were present.1s

In United States v. Dairymen, Inc.,® the Court of Appeals for the
Sixth Circuit was required to determine if a milk cooperative had engaged in
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127. Id. (citing North Tex. Producers Ass’'n v. Metzger Dairies, Inc., 348 F.2d 189, 195-96
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1968)).
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monopolistic activity. The Dairymen court, however, applied a much differ-
ent standard than the court in Fairdale Farms.'*® First, the Dairymen court
attempted to define what constituted predatory practices by stating: “The
use of the term ‘predatory practices’ in cases construing the Capper-Vol-
stead Act is intended to distinguish monopolies acquired through anticom-
petitive practices from lawful accretions of market power willfully created
through the voluntary enrollment of members of cooperatives.”**® The court
also determined that even if predatory practices were not present, an at-
tempt to monopolize could still be found if “the defendant has engaged in
anticompetitive conduct with a specific intent to monopolize and that there
was a dangerous probability that the attempt would be successful.”4® In
making this determination, the court applied the same standard to agricul-
tural cooperatives that the Supreme Court has applied to find corporate
monopolization,

In addition, the Dairymen court gave further guidance for the district
court to use on the remand of the case. The court in Dairymen acknowl-
edged that the determination of monopolization must be based on a factual
analysis of the markets in question,'*? and suggested that the district court
look at the “intent” of the parties involved to see if there were “less exclu-
sionary methods” that could have been used.!** The court also noted that
“the most important inquiry is whether these contracts were intended to
stifle competition or were intended to meet legitimate business purposes.”*
While it is still difficult to determine exactly what constitutes an antitrust
violation, in Dairymen, the court established guidelines concerning where to
look and what to look for in making such a determination.**®

The best example of the difficulty in applying antitrust law and the
Capper-Volstead Act to milk cooperatives is found in Alexander v. National
Farmers Organization.'*® The National Farmers Organization (N.F.0.) had
been formed in 1955 to engage in organizing and lobbying on behalf of farm-
ers.*" In 1969, the N.F.O. began participating in direct marketing for farm-
ers."*® In addition, in the late 1960’s, milk cooperatives in the Midwest were

138. Id. at 194-95.
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140. Id. (citing Lorain Journal Co. v. United States, 342 U.S. 143, 153 (1951)). While the
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“gpecific intent” but also the “dangerous probability” that monopolization would result. Id.
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in the process of massive consolidation.’*® The N.F.0. programs were not
generally supported by the milk cooperatives, and as a result, both groups
were competing for farmers’ support. The acticns that the N.F.O. and the
milk cooperatives employed in their efforts to attain a larger market share
formed the basis for the case.™

In Alexander, the Eighth Circuit was required to review 15,000 pages of
district court records to determine if any of the parties involved had en-
gaged in antitrust violations.’®® The complexity of this case is illustrated by
a delineation of the parties and causes of actions involved. The plaintiffs in
this action were a group of milk cooperatives who operated in Minnesota,
Wisconsin, and parts of Southeast Missouri.’®® A milk cooperative, Mid-
America, charged the National Farmers Organization, a farmers cooperative
bargaining organization,'®® with engaging in illegal price-fixing and promot-
ing a group boycott against the milk cooperative in violation of section 1 of
the Sherman Act and section 4 of the Clayton Act.’®* The N.F.Q. then coun-
terclaimed against various milk cooperatives alleging attempted monopoliza-
tion, unlawful monopolization, conspiracy to eliminate the N.F.0. as a com-
petitor, and attempting to monopolize milk marketing.’*® Associated Milk
Producers, another milk cooperative, then counterclaimed against N.F.0.!*
While a complete factual analysis of Alexander is not possible in this Note
due to the case’s complexity, a brief survey of the case reveals the standards
that the Eighth Circuit employed in finding possible antitrust violations on
the part of some of the milk cooperatives,’® and in finding that none were
engaged in by the N.F.0.10

The court in Alexander defined “predatory” as “lacking a legitimate
business justification”®® and stated that discriminatory price fixing and
boyeotts could be predatory'® or illegal if unlawful intent was found.!'®! The
court determined, however, that the N.F.0. was not in violation of the anti-
trust law because the facts failed to prove such a violation.’®® The court
found that while the N.F.O. had engaged in direct marketing, these activi-
ties were not done in an effort to destroy the cooperatives.!®
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In analyzing the charges against the milk cooperatives, the court also
relied on the factual determination that the milk cooperatives had engaged
in predatory practices by short shipping and shipping late to a dairy to co-
erce buyers to eliminate competition,'®* and by using discriminatory pricing
and coercive threats against another dairy.’*® The court stated that these
actions should be considered as a whole to determine whether there was a
predatory or unlawful purpose.’®® In addition, the court concluded that
threats of litigation that some of the cooperatives directed toward various
dairies constituted unlawful conduct.'®® The court also stated that while
other overt acts such as certain membership and hauling terminations, ac-
quisitions and mergers, and milk pooling practices might be lawful standing
individually, taken as a whole they could be considered unlawful.2%®

The Alexander court, recognizing the difficulty in making these anti-
trust determinations, stated that “[w]hether the merger and acquisition
campaign was an unlawful part of the conspiracy is thus an extremely close
question of fact, further complicated by the sometimes hazy line between
lawful and unlawful monopolization efforts when undertaken by Capper-
Volstead cooperatives.”'® The court stated that the overriding issue was one
of “tactics and intent,”™ and that “the totality of the record” left no doubt
that some of the milk cooperatives had employed unlawful tactics to elimi-
nate competition.!”

In deciding a case that had already consumed eleven years of litiga-
tion,’” the Alexander court set out certain guidelines for determining
whether predatory practices or unlawful activities were present.!” While the
court failed to define precisely what constituted a “predatory” or “unlawful”
practice, it did acknowledge that such a determination must be made on a
factual basis by examining the situation as a whole.'”* The court also sug-
gested that the “intent” of the parties should be considered in making this
decision.!™

A review of the preceeding cases reveals various federal circuits strug-
gling to apply a sixty-year-old law to the modern milk cooperative system.'?
The courts have applied various standards and have invoked the term

164. Id. at 1196.
165. Id. at 1196-97.
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174. Id. at 1208,
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“predatory practices” to justify a finding of antitrust violations without pre-
cisely defining their rationale.’”™ All of these decisions considered “intent”
an important element in making an antitrust finding.'” Their analysis is
reminiscent of Justice Stewart’s approach to defining pornography, “I know
it when I see it,”""® and has led to little predictability in the determination
of cases. This unpredictability does a disservice not only to those charging
milk cooperatives with antitrust violations, but also to cooperatives them-
selves which are unsure as to the activities in which they may properly

engage.®°

V. THE SYSTEM AND ADMINISTRATIVE ANALYSIS

One of the difficulties involved in Capper-Volstead application today is
that the milk industry has changed radically since the Act’s inception.!®!
Prior to 1922, the milk production and marketing system of this country was
composed primarily of family farmers and independent dairies.’®® The intro-
duction of pasteurization’®® and the passage of the Capper-Volstead Act al-
lowed these family farmers to join together in processing their product.!®*
This, in turn, resulted in dairy farmers being able to deal in the market
place from a much stronger bargaining position.!®®

The growth of milk cooperative strength'®® and government regulation
of the milk industry**” has resulted in antitrust protection never envisioned
in the early twenties.'®® The milk industry today is composed of four main
groups, only some of which resemble the “dairy farmer” of 1920.2* These
four groups are producers, handlers, retailers, and producer cooperatives.1®®
All of these groups have undergone somewhat of a transformation and today
there is cooperative involvement in both production'® and handling.?*® The
number of farmers involved in dairy preduction is decreasing,*®* while coop-
erative involvement in the milk industry has increased.'® Industry concen-
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tration in milk production has intensified in recent years, in part because of
the introduction of less perishable dairy products with a national market.!*®
In addition, there has been a trend towards vertical integration'*® by pro-
ducer cooperatives.'” While the number of these cooperatives has been de-
creasing, their net sales have been increasing.!*® In forty-six markets nation-
wide, ninety percent of the producers belong to cooperatives.’® There has
also been a recent trend toward regional mergers of milk cooperatives®®®
with three regional cooperatives, Associated Milk Producers, Inc. (AMPI),
Mid-America Dairymen, Inc. (Mid-Am), and Dairymen, Inc. (DI) selling
twenty percent of all the nation’s milk in 1970.2%

It should be noted that big is not always bad, and this complex coopera-
tive system has provided a more efficient production system resulting in
more milk per cow.?”® While there is some concern that large agricultural
cooperatives pose a danger to the small family farmer,?*® these farmers often
argue that cooperatives are necessary for their survival.2*

Another radical change in the farm industry has come through stock-
based corporate membership in agricultural cooperatives.®?®® While corporate
involvement in the dairy industry does not appear to be widespread, it does
denote a change in the farm structure that could affect Capper-Volstead in-
terpretation.?®® The Supreme Court has yet to discuss this issue.2%7

This brief discussion of the changes in the composition of the milk in-
dustry is not meant to judge which system is better, but rather to note the
complexity which is present today and how different it is from the farm
structure of 1922, when each family farmer produced and marketed his milk
individually.2®® Today the courts are required to apply the Capper-Volstead
Act to a much stronger and more powerful industry, capable of acquiring
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larger market control.?°®

The milk industry is unique, compared to some other areas of agricul-
ture, because of extensive government involvement in establishing milk
prices.*® The Agricultural Adjustment Act**' allows the Secretary of Agri-
culture to enter into marketing agreements with the producers, processors,
and handlers of agricultural products, and exempts this activity from anti-
trust prosecution.”? This Act was passed in 1933, during the depression era,
to preserve “an orderly marketing process for various agricultural commodi-
ties,” and to provide a support for farmer’s income.?!*

The milk industry specifically is protected by milk marketing regulation
that has been described as “one of the most complex regulatory schemes the
mind of man has yet devised.”™* This legislation allows the Secretary of
Agriculture to set the minimum price dairy processors must pay for grade A
milk,®* Critics have argued that this system has fostered monopoly rather
than competition,*® resulting in increased costs for the consumer and tex-
payer.’” Recent passage of more milk regulations, however, demonstrates
that protection of milk production takes precedence, in the eyes of Congress,
over consumer and taxpayer interests,’'®

While Capper-Volstead may or may not be adjusting to a changed milk
industry, there is one portion of the Act that has never been effective. Sec-
tion 2 of the Act authorizes the Secretary of Agriculture to take action
against any cooperative that “monopolizes or restrains trade . . . to such an
extent that the price of any agricultural product is unduly enhanced.”*'®
The United States Department of Agriculture has never initiated such an
action, but it has investigated complaints made by outside parties.®* It ap-
pears that in each of these cases the Department found no undue price en-
hancement.?*! This lack of action prompted the Justice Department to state
that “it might be fairly assumed that in at least some cases since the passage
of Capper-Volstead in 1922 consumer prices have been unduly enhanced as
a result of collective price setting by farmers.”?** Because of the Secretary of
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Agriculture’s lack of action, the term “undue price enhancement” has never
been defined.**® It should also be noted that if the framers of Capper-Vol-
stead intended for the Secretary of Agriculture’s section 2 powers to act as a
check on the exemption given to agricultural cooperatives in section 1, it has
proved ineffective to say the least. It may be unreasonable to expect the
Department of Agriculture to police its own industry.** If this power is to
be effective, it should be given to a disinterested party.??®

The courts’ difficulties in applying Capper-Volstead, the growth of agri-
cultural cooperatives in both size and market share, and the Secretary of
Agriculture’s failure to enforce his section 2 power have led to government
reports analyzing the situation and calling for various solutions.?2® All of
these studies acknowledge the very important role cooperatives have played
and continue to play in our modern agricultural system.?*” Each of them,
however, calls for reinterpretation, clarification, or changes in the Act.

Predictably, the study done by the Department of Agriculture calls for
no changes in the Capper-Volstead exemption and predominantly discusses
how and why the exemption is necessary for a healthy farm economy.?*® The
Department of Agriculture does, however, recognize the problems in present
Capper-Volstead application and suggests clarification of the Act.?®® This
study recommends “adoption of a policy defining the scope of the Capper-
Volstead exemption and the principles followed in determining cases of un-
due price enhancement” and suggests this would “lessen . . . uncertainty
and promote public understanding of the role of cooperatives.”?*® Depart-
ment of Agriculture publications acknowledge that the exemption is under
attack,”" and state that if cooperatives want to be treated differently under
the law they will have to justify this treatment “in a way that the adminis-
trative law judges, hearing officers, and members of Congress can accept and
explain to the electorate.”?®®

In contrast to this position, studies by the Department of Justice sug-
gest sweeping changes in federal milk marketing regulation®®® to allow a
much less regulated market.?® In addition, the Department of Justice calls
for amendment of Capper-Volstead to prevent acquisition of market power
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by cooperative merger,?®® and to strengthen the section 2 power.2®*® The De-
partment states that reform of milk marketing acts and of the antitrust ex-
emption need to be done together to achieve the goal of curbing cooperative
monopolization.®? As a less effective alternative, they call for enforcement
of existing law to prevent anticompetitive mergers by milk cooperatives.?®®

A more balanced approach than either of the preceeding two is
presented by a study undertaken by the Comptroller General.?*® While this
report acknowledged the need for more effective controls to ensure that ag-
ricultural prices are not unduly enhanced,*® the GAO expresses the opinion
that this can be achieved without legislative changes.®! In the alternative,
the Comptroller General’s report recommends that the Secretary of Agricul-
ture “establish an enforcement and monitoring system so that cooperatives
do not use monopolistic or other unfair trade practices to raise prices un-
duly” and “develop a set of cooperative conduct principles with the Federal
Trade Commission and the Department of Justice.”™*

VI. ProPOSED SOLUTIONS

That changes are needed is evidenced by the volume of paper being
generated by both governmental studies and by legislative opinion discuss-
ing this topic. The ideal solution to this problem would be legislative review
of the current milk production system, its present legislative regulation, and
the antitrust exemptions to determine what the legislative goals are,
whether they be for a free or highly regulated market. After making this
determination, Congress should enact legislation to: 1) define the size of a
market share that a cooperative is allowed; 2) enumerate which activities a
cooperative can properly engage in; and 3) place the supervision of such ac-
tivity with someone less interested than the Secretary of Agriculture.

It appears, however, such legislation will not be forthcoming in the near
future. The government studies examined in this Note were all done in the
late 1970°s and Congress seems to have taken little notice of them. In addi-
tion, passage of recent milk marketing legislation seems to indicate Con-
gress’s preference for piece-meal legislation involving the milk industry.?s

Thus, if any semblance of order is to be brought to this area of the law,
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it appears that it will have to be done by the Supreme Court. Perhaps, as
has been argued by the Department of Agriculture: “Antitrust is, first and
most obviously, law, and law made primarily by judges . . . . Antitrust is
also a set of continually evolving theories about the economics of industrial
organization.”** If this is true, Supreme Court reinterpretation of Capper-
Volstead in relation to milk cooperatives is necessary to establish equitable
and definitive standards.

The Supreme Court must devise a workable test for the courts to make
gense out of the confusion which exists as to what milk cooperatives may
and may not do under Capper-Volstead. If the lower federal courts are given
definitive guidelines, cooperatives will know the limits and hopefully operate
within them. In addition, more uniformity will exist among the various fed-
eral circuits with all cooperatives being held to the same standard.

Congress intended, and the Supreme Court has reiterated the belief,
that agricultural cooperatives should operate on an equal basis with corpora-
tions.*® Whatever test is devised, it should take this goal into consideration.
The differences in cooperative versus corporate growth patterns and market-
ing activity must also be considered. Thus, applying a purely corporate anti-
trust standard to a cooperative will not work, as is evidenced by the court’s
unsuccessful attempt to do so in Fairdale Farms, Inc. v. Yankee Milk,
Inc_ﬂﬂl

In United States v. Dairymen, Inc.**" the court adopted a previously
used corporate test™® in addition to retaining the standard of “predatory
practices” to define what constituted cooperative antitrust activity.®*® A re-
view of all the recent milk cooperative litigation shows this analysis to be
workable.2"0
. Like other courts, the Dairymen court determined that cooperatives are
in violation of the antitrust statutes if they are engaged in “predatory prac-
tices.”! The court went on to state that predatory practices are those prac-
tices directed at other persons in an effort to restrain and suppress competi-
tion.”®* In addition, the court said any activity, predatory or not, would be
illegal if it could be found that such activity was anticompetitive, was done
with the “specific intent” to monopolize, and had a “dangerous probability”
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of succeeding.?®® The Dairymen court also stated that consideration should
be given to whether a cooperative could have achieved its legitimate goals
through less exclusionary methods.?®* While acknowledging that a determi-
nation of corporate antitrust behavior, like any other antitrust determina-
tion, must hinge on a factual analysis,®® the Dairymen court established
tools to be used in such an analysis.

A distillation of the Dairymen approach should be adopted if, and
when, the Supreme Court decides to reconsider Capper-Volstead’s applica-
tion to the milk cooperative system. Such a test could be stated as follows: A
cooperative may be found in violation of the antitrust statutes (1) if any of
these activities are predatory or (2) if its actions are intended to stifle com-
petition and (3) there is a dangerous probability they will be successful. This
approach takes into consideration the growth and market functions allowed
cooperatives by Capper-Volstead, and yet holds these cooperatives to a stan-
dard similar to that which is used for corporations, Cooperatives may engage
in these activities so long as they are not done for a purely anticompetitive
motive and effect. The application of such a test would decrease anticompe-
titive activity among cooperatives which, in turn, would result in decreased
litigation in this area.

VIL. CoNcLusiON

This Note has examined the Capper-Volstead antitrust exemption for
agricultural cooperatives and specifically its application to the milk indus-
try. In so doing, certain areas of concern become evident. First, the milk
industry today is radically different from the farm system in operation at
the Act’s inception. As a result, the Act has, of necessity, been judicially
interpreted in light of today’s milk industry. Second, decisions by various
federal courts have led to differing standards for milk cooperatives to con-
form. Consequently, milk cooperatives have little guidance as to what activi-
ties are proper and increased litigation has resulted. Third, this situation
has led to government agency studies developing varied solutions to rectify
this situation, but Congress has chosen not to provide a solution. In conclu-
sion, the only available remedy for this situation rests with the Supreme
Court. Its reinterpretation of Capper-Volstead is needed to establish a work-
able test to give cooperatives guidelines and to place cooperative and corpo-
rate antitrust activity on an equal basis.

Carla Tolbert Cook
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