NOTES

THE ASSET TRANSFER DILEMMA: DISPOSAL OF
RESOURCES AND QUALIFICATION FOR MEDICAID
ASSISTANCE

Congress recognized the need for assistance to the medically indigent
and in 1965 established the Social Security Act as a cooperative federal and
state program to provide basic medical services to medicaid applicants.?
This program provides federal financial assistance to states that elect to re-
imburse specified costs for medical treatment of needy individuals.® Partici-
pating states must each develop a plan containing “reasonable standards for
determining eligibility”* and state plans must comply with the act and im-
plementing regulations.* States entering into the Medicaid program have a
choice of whether to cover the “medically needy” group.® In an effort to
control spending, many states now impose transfer of assets rules to prevent
the disposal of assets,® and they may impose liens on transferred property
which would otherwise be unrecoverable.” At the same time, they may pro-
vide for the termination of medical benefits for persons who transfer assets
to prevent the state from recovering the cost of the medical treatment from
the estate of the recipient after his or her death.?

1. Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 343. See 8. Rep. No.
404, 89th Cong., 1st Sess. 9, reprinted in [1965] US.Copk Cone. & Ap. NEws 1943, 1950.
2. See generally 42 US.C. § 1396 et seq. (1982).
3. 42 U.S.C. § 1298a(a)(17) (1982). See infra note 102 and accompanying text.
4, Schweiker v. Gray Panthers, 463 U.S. 34, 37 (1981).
5. 42 C.F.R. § 435.301(a) (1986) states:
A Medicaid agency may provide Medicaid to individuals specified in this subpart
who—
(1) either—
(i) have income that meets the applicable standards in §§ 435.812 [reasonableness]
through 435.814 [state plan requirements]; or
(if) if their income is more than allowed under those standards, have incurred medical
expenses at least equal to the difference between their income and the applicable
income standard.
Id, (emphasis supplied).
6. See infra note 69 and accompanying text.
7. 42 U.S.C, § 1396p(a)(1) (1983).
8. 42 U.B.C. § 1396p(c) (1883), See infra note 45 and accompanying text.
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On January 14, 1983, after being briefly hospitalized, ninety-four year
old Raymond Tate transferred $1,250 each, to his daughter and to his son-
in-law.® A ghort time later Mr. Tate was placed in a nursing home and Mrs.
Downer, on behalf of her father, applied for medicaid benefits.*® Despite this
transfer of assets, which could have been used to pay for his care, Mr. Tate
was found eligible for medical assistance benefits.!* Mr. Tate lives in
Nevada.? :

. On August 18, 1983, Rosa Schultz transferred 27.32 acres of land to her
daughters in allocations divided previously in her will.'* Six months later
Mrs. Schultz’s daughter applied for medical assistance benefits on her
mother’s behalf.'* The county social service board denied Mrs. Schultz’s ap-
plication for assistance based on the 1983 transfer of property and the fact
that she had not presented evidence to rebut the presumption that the
transfer was made for the purpose of qualifying for medical assistance.’®
Mrs. Schultz lives in North Dakota.'®

Mr. Tate and Mrs. Schultz are among a group of individuals who have
sufficient income to support themselves and provide for their daily expenses
but do not have the resources to pay for extended medical care.'” These
medically indigent or medically needy individuals cannot be expected to
have the ability to pay for the increasing cost of professional health care.

Even with the efforts of Congress to allow states to impose asset trans-
fer rules there remain problems in interpretation of the statutory and regu-
latory language resulting in conflicting opinions illustrated by the Schultz
and Tate cases.® This is partly a result of the conditions which a state
Medicaid plan must meet.'® These regulations have grown from the original
22 in 1965 to 46 in 1985.2° “Almost all the regulations have subdivisions,

9. Downer v. Nevada Human Services, 705 P.2d 144, 145 (Nev. 1985).

10. Id. at 145. Mrs. Downer was forced to file for henefits because of growing medical bills
and her otherwise “impoverished” state. Id.

11. Id. The state Medicaid agency’s original determination was a denial of assistance to
Mr. Tate based on a transfer of assets made ten days prior to filing an application for benefits.
Id. The district court affirmed the state agency decision, /d. The main reason stated by the
court was that the money transferred had been for past services to Mr. Tate for care by his
daughter and moet had already been spent on his medical care. Id.

12. Id.

13. Schultz v. Nerth Dakota Human Services, [1985] 3 MeDICARE AND MEDICAID GUIDE
(CCH) 1 34,860. At the time of the transfer Mrs, Schultz’s daughters had incurred expenses
totailing $49,875 for her care. Id.

14, Id.

15. Id. The agency also found that Mrs. Schultz had not rebutted the presumption that
services rendered by a child to a parent are gratuitous. /d. The decision of the agency was
affirmed by the Executive Director and the district court. Id.

18. Id.

17. See supra note 5 and accompanying text.

18. See supra notes 9-17 and accompanying text.

19, See 42 US.C. § 1396a(a) (1983).

20, DedJesus v. Perales, 770 F.2d 316, 321 (2d Cir. 1985), cert. denied, 106 S. Ct. 3301
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exceptions and qualifications.” With these new amendments to the regula-
tions, the courts must now continue to adjudicate the difficult, and at times
heart-breaking, attempts of families to transfer property and assets to loved
ones and friends under complex and rigid statutes.®

This Note focuses on the problems that have resulted since states began
enacting transfer laws o recovery costs of an expanding Medicaid program.
Section I will cover the original federal statute and subsequent efforts by
Congress to expend the federal transfer law. Section II will concentrate on
state treatment of asset transfer laws with Section III focusing on Iowa law
and administrative regulations of the Medicaid program. Section IV dis-
cusses how the courts have dealt with the many issues brought by adverse
parties and the conflicting decisions that have often occurred. Finally, after
Section V presents some possible solutions to persistent problems in asset
transfer laws, the conclusion presents a typical problem that could oceur
and a possible solution as representative of the asset transfer dilemma.

I. THE AsseT TRANSFER DILEMMA

There are eligibility requirements to qualify for Medicaid assistance,
and only certain categories of individuals may qualify for the Medicaid pro-
gram.’® The Medicaid statute covers two types of beneficiaries. First, it cov-
ers low income individuals who come within certain federal cash assistance
programs (Supplemental Security Income for the aged, blind, and disabled
(SSI), and Aid to Families with Dependent Children (AFDC)).* These pro-
grams pay only a subsidy to cover living expenses, since those who qualify
have insufficient income and resources to live on.®* This group of people
qualify automatically for Medicaid assistance and are referred to as “cate-
gorically needy.”* Second, at its option, a state may provide Medicaid bene-

(1986). The Supreme Court has characterized the Sccial Security Act as one of the most intri-
cate ever drafted by Congress and that the Act is “almoat unintelligible to the uninitiated.”
{quoting Freedmen v. Berger, 547 F.2d 724, 727 (2d Cir. 1976), cert. denied, 430 U.S. 984
(1977)).

21. Freedmean v. Berger, 547 F.2d 724, 727 (2d Cir. 1976), cert. denied, 430 U.S, 984
(1977).

22, See Dedesus v. Perales, 770 F.2d 3186, 321 (2d Cir. 1985), cert. denied, 106 S. Ct. 3301
(1886). “In endeavoring to penetrate this maze fof statutes and regulations], courts must guard
against the temptation of allewing a literal reading of a relatively recent amendment to set at
naught the experience of administrators acquired over a score of years.” Id,

28. 42 U.B.C. § 1896a(a) (1983).

24. 42 U.S.C. § 1396a(a)(10){A) (1983).

25. Id.

26. 42 CF.R. § 435.4 (1982) defines the categorically needy as “aged, blind, or dissbled
individuals or families and children (1) who are otherwise eligible for medicaid and who meet
the financial eligibility requirements for AFDC, SSI or an optional state supplement or are
considered under section 1619 of the Act to be SSI recipients . . . .” Originally, the states ran
the Medicaid categorically needy programs and coverage was provided for persons qualifying
under four federal cash assistance programs: Qld Age Asgistance; Aid to the Permanenily and
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fits to “medically needy” persons who meet the categorical requirements for
the aged, blind, and disabled persons, or families with dependent children;
but whose income exceeds the limits that would qualify them for these pro-
grams.®” A state participating in the Medicaid program is under no obliga-
tion to provide coverage for the medically needy.*®

Prior to an amendment to the SSI program in 1980,* applicants were
expressly permitted to transfer resources that otherwise would have disqual-
ified them from receiving any benefits.** A number of decisions confirmed
that states were not permitted to deny Medicaid eligibility to an applicant
who had divested himself of resources for less than fair market value.” The
conflict between the federal rule and state rules, which were promulgated to
prevent applicants from divesting themselves of all resources in order to
qualify for assistance, gave rise to litigation which prompted Congress to
make a legislative attempt to resolve this problem.*®

In December of 1980, Senators Boren of Oklahoma, and Long of Louisi-
ana, added an amendment to the Parental Kidnapping Prevention Act of
1980.% The Boren-Long amendment prohibited the transfer of assets solely
to qualify for benefits under the SSI statutes.®® The new requirement al-
lowed states to specify a similar procedure for denying benefits.*® This pro-

Totally Disabled; and Aid to Families with Dependent Children. Pub. L. No. 89-97, 79 Stat. 286
(1985). In 1972 the first three were consolidated into the Supplemental Security Income Pro-
gram (SSI), with the federal government assuming responsibility for funding payments and
setting standards of need, Pub. L. No. 92-603, 86 Stat. 1465 (1972).

27. 42 C.F.R. § 4385.4 (1985) defines the medically needy as “aged, blind, or disabled indi-
viduals or families and children who are otherwise eligible for Medicaid, who are not categeri-
cally needy, and whose income are within limits set under the Medicaid state plan . . . .” See
also 42 U.S.C. § 1398d(a) (1983).

28. See Schweiker v. Hogan, 457 U.S. 568, 501-92 (1982).

29, Social Security Amendments of 1980, Pub. L. No. 96-611, §§ 6(a)-(c), 956 Stat. 3667.

30. 42 U.S.C. § 1382b(L) (1983) provides:

The Secretary shall prescribe the period or periods of time within which, and the

manner in which, various kinds of property must be disposed of in order not to be

included in determining an individual's eligibility for benefits. Any portion of the
individual's benefits paid for any such period shall be conditioned upon such dispo-

sal; and any benefits so paid shall (at the time of the disposal) be considered overpay-

ments to the extent they would not have been paid had the disposal occurred at the

beginning of the period for which such benefits were paid.
Id.

31. See e.g., Blum v. Caldwell, 446 U.S. 1311 (1980); Fabula v. Buck, 598 F.2d 869 (2d Cir.
1979); Dokos v. Miller, 517 F. Supp. 1032 (N.D. IIl. 1881); Robinson v. Pratt, 497 F. Supp. 830
(D. Mass. 1980); Udina v. Waish, 440 F. Supp. 1151 (D. Mo. 1977); Buckner v. Maher, 424 F.
Supp. 366 (D. Conn. 1976).

32. See infrag notes 68-69 and accompanying text.

33. Social Security Amendments of 1980, Pub. L. No. 96-611, § 5(a), 94 Stat. 3567( codi-
fied as amended at 42 U.8.C. § 1396a(j) (1981)).

34. Id.

35. 42 U.8.C. § 1396a(5)(1) (1981). See infra note 46 and accompanying text.

86. Id.
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cedure cannot be more restrictive than the procedure specified when an ap-
plicant or recipient has disposed of resources for less than fair market
value.®” A critical aspect of the law, with which the states were most con-
cerned, was left out.*® The new SSI rule was expressly not applicable to as-
sets which were exempt when transferred,”® and this included the family
home.*® Because of this exemption, courts were prohibiting states from ap-
plying their transfer rules to assets that were exempt when transferred.*
In an effort to resolve this problem, the Reagan administration pro-
posed new regulations,*® and one year after passage of the Boren-Long
amendment, Congress passed the Tax Equity and Fiscal Responsibility Act
of 1982 (TEFRA).** With this legislation, the law was now expanded to es-
tablish, in detail, the right of states to impose liens, to recover for the cost of
care, and to punish those who attempt to avoid these actions by disposing of
their assets.** These three sections were passed and codified as part of an
effort to ensure that property is retained by the recipient until the state has
an opportunity to recover as much of the medical costs incurred as possi-
ble.** The transfer of assets provision contained in TEFRA was essentially
the same as the Boren-Long amendment except that it included a key ex-
ception which prevented the transfer of homes.* The exemption written

37. Id.

38. Generally in the category of the medically needy the greatest esset held by the indi-
vidual is his or her home, which was not included in the legislation. See infra note 40.

39. 42 U.S.C. § 1382b(c)(1) (1981) atates:

In determining the resources of an individual (and his spouse, if any) there shall be

included . . . any resource (cr interest therein) owned by such individual or eligible

spouse within the preceding 24 months if such individual or eligible spouse gave away

or sold such resource or interest at less than fair market value of such resource or

interest for the purpose of establishing eligibility for benefits or assistance under this

chapter,
Id.

40. 42 U.S.C. § 1382b(a)(1) (1981). “In determining the rescurces of an individual {(and
his eligible apouse, if any) there shall be excluded — (1) the house (including the land apper-
taining thereto) . . . .” Id.

41. See e.g., Beltran v. Myers, 677 F.2d 1317, 1820 (9th Cir. 1982); Gonzagowski v. Percy,
4 MepICARE AND Mepicamn Guine (CCH) 7 31, 466 (W.D. Wis. 1981).

42. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 132(d), 96
Stat. 324, 373 (1982).

43, Id.

44. 42 US.C. § 1396p (1983). The three sections of the statute are: (a) The imposition of
a lien against property of an individual on account of medical assistance rendered to him under
state plan; (b) Adjustment or recovery of medical assistance correctly paid under state plan; (c)
Denial of medical assistance; period of ineligibility; exceptions. Id.

45. Id. See 47 Fed. Reg. 43644 (1982). See infra note 52 and accompanying text.

46. 42 US.C. § 1396p(c)(1) (1982).

Notwithstanding any other provision of this subchapter, an individual who would

otherwise be eligible for medical assistance under the state plan approved under this

subchapter may be denied such assistance if such individual would not he eligible for
such medical assistance but for the fact that he disposed of rescurces for less than
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into the TEFRA legislation was specifically directed at discouraging the
transfer of homes, therefore allowing the State to preserve the home for im-
position of a lien and later recovery.’” TEFRA repealed section 5(b) of the
Boren-Long amendment*® and replaced it with a more detailed transfer of
assets rule.*®

The legislative history of the TEFRA provision shows that the Senate
Finance Committee was aware that under the existing law if a Medicaid
recipient owned his own home it would not necessarily render the applicant
ineligible for Medicaid.”® The Senate committee further noted that under
the current federal transfer of assets law the applicant’s home was listed as
an excludable resource.” As proposed by the committiee, the amendment
“authorized states to deny Medicaid eligibility temporarily, with certain ex-
ceptions, to patients in medical institutions who disposed of their home for
less than fair market value at any time during, or after, the 24 month period
immediately prior to admission to a skilled nursing facility.””®® The intention
of the amendment was “to assure that all of the resources available to an
institutionalized individual, including equity in a home, which are not
needed for support of a spouse or dependent children [would] be used to
defray the cost of supporting the individual in the institution.”®® Although
similar to the proposed Senate amendment, the House Committee provision
applied to any transfer made for less than fair market value which occurred

fair market value. If the state plan provides for the denial of such assistance by rea-

son of such disposal of resources, the state plan shall specify a procedure for imple-

menting such a denial which . . . is not more restrictive than the procedure specified

in section 1382(b) of this title.

Id.

47. 8. Rer. No. 484, 97th Cong., 2d Sess. 38, reprinted in 1982 US. Cope Cong. & Ap,
News 781, 814; see also 47 Fed. Reg. 43,644 (1982).

48. 42 U.8.C. § 1396a(j) (1981). See supra note 35 and accompanying text.

49, 42 U.S.C. § 1398p{(c) (1983).

50. 8. Rer. No. 494, 97th Cong., 2d Sess., reprinted in 1982 US. Cope Cong. & Ap. NEws
781, 814.

61. Id. The atatus of the law was such that it was possible for a person “who anticipated
needing nursing home care to give his home to a family member without fear of losing or being
denied Medicaid eligibility.” Id. The final TEFRA legislation created a new provision for the
imposition of liens on homes of Medicaid recipients prior to his death, in certain circumstances.
See 42 11.8.C. § 1398p(a) (1983). This note will not address the lien portion of the statute.

52. Lewis v. Hegstrom, 767 F.2d 1371, 1377 (9th Cir. 1985). Under the proposed Senate
Finance Committee amendment states could deny eligibility “for medical assistance” to all
such individuals: for a period bearing a reasonable relationship to the uncompensated value of
the home or; “for a period of at least 24 months, and (at state option) all persons disposing of a
home . . . shall be ineligible for a longer period which bears a reasonable relationship to the
uncompensated value of the heme”. 128 Cone. Rec. S. 8586, (July 19, 1982).

53. 8. Rep. No. 494, 97th Cong., 2d Sess., reprinted in 1982 US. Cope Cong. & Ap. NEws
781, 814. The Committee further explained the amendment “would facilitate states’ efforts to
recover medical assistance costs from [recipients’ homes or income producing property] and to
assure that all resources available to an individual will be used to defray the public costs of
supporting that individual in a long-term medical institution.” Id.
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“within 24 months prior to application for Medicaid benefits.”** The final
conference agreement allowed for a 24 month ineligibility period; and, in
addition, allowed states to provide for a shorter or longer period of disquali-
fication based on the uncompensated value of the home in relation to the
cost of 24 months of Medicaid benefits.”® “The amendment, proposed and
adopted as the federal transfer of assets rule contributed to TEFRA’s cen-
tral purpose by requiring greater patient participation in the overall cost of
medical care, and thereby reducing government outlays.”

Effective September 3, 1982, TEFRA included the home as a resource
for purposes of determining Medicaid eligibility, under specific circum-
stances.*” The rule now allows states to deny assistance to persons who dis-
pose of resources for less than fair market value and who would otherwise be
ineligible for assistance because their resources exceed the allowable limits.®®
Further, states were expressly authorized to establish a period of ineligibil-
ity, when an applicant transfers his home for less than fair market value
within two years of applying for benefits.*® Unlike the Boren-Long amend-
ment, the TEFRA rule allows states to apply an all-purpose waiver when it
is determined that undue hardship would result from a denial or revocation
of benefits.* There have been no details or regulations forthcoming from
HHS as to the circumstances under which a state may wish to impose the
waiver provision.

54. Lewis v. Hegstrom, 767 F.2d 1871, 1377 (9th Cir. 1985). The House Committee Propo-
sal alao “allows States to deny medicaid coverage for a period computed in a manner such that
the cost of the services that would otherwise be provided to the individual during this period
bears a reasonable relationship to the amount of the uncompensated value of the home.” H.
Conr. Rep. No. 760, 97th Cong., 2d Sess., reprinted in 1982 US. Cope Cong, & Ap. News 1190,
1218,

56, H. Conr. Rep. No. 760, 97th Cong., 2d Sess., reprinted in 1982 U.S. Cone Cone. & Ap
News 1190, 1218. For example, if a $40,000 home is given as a gift to a family member by the
Medicaid recipient and his institutionalized care cost $50,000 over a 24 month period, the ineli-
gibility could be extended for an additional period of time. The final amendment also included
the Senate committee’s proposal to allow a waiver if undue hardship from denial of benefits
would result.

66, Lewis v. Hegstrom, 767 F.2d 1371, 1378 (9th Cir. 1985),

57. 42 U.S.C. § 13968p(c)(2)(B)(i) (1983).

In the case of any individual who is an inpatient in a skilled nursing facility . . . if
such person is required, as a condition of receiving services in such institution under
the State plan, to spend for costs of medical care all but a minimal amount of his
income required for personal needs, and, who at any time during or after the 24-
month period immediately prior to application for medical assistance under the State
plan, disposed of a home for less than fair market value, the State plan . . . may
provide for a period of ineligibility for medical assistance . . . .

Id.

58. 42 U.B.C. § 1396p(c)(1) (1883), see supra note 49 and accompanying text.

59. 42 U.B.C. § 1396p(c)(2HB){i) (1983) see supra note 57 and accompanying text,

60. 42 U.S.C. § 1396p(c)(1} (1983), see 42 U.S.C. § 1396p(c){2)(B)(iii) (1983) which states
that “an individual shall not be ineligible for medical assistance if. . . the State determines
that denial of eligibility would work an undue hardship.”
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The TEFRA statute creates an exception to the general rule that states
are required not to use more restrictive rules than are used in the SSI pro-
gram.” This is primarily because SSI regulations allow transfers of exempt
property.®* This exception has generally been directed at institutionalized
individuals.®®

II. State RuLEs GovERNING THE TRANSFER OF ASSETS

The requirement that a person use his house and other assets to pay for
health care would defeat the understandable desire to give those assets to
family members. On the other hand, the state’s concern for the sky-rock-
eting costs of hospital and long-term health care services, which it provides
for an increasing number of individuals, must be recognized. It is under-
standable that states are concerned about preventing fraud and abuse in the
system. '

Under the statute, states are not required to cover those categorized as
medically needy in their Medicaid program.® Currently fifteen states do not
allow such assistance,®® while another fifteen states have chosen to enforce
standards, for eligibility of all recipients under the Medicaid program, that
are more stringent than requirements under the SSI program.® Federal reg-
ulations allow states to provide Medicaid assistance to various groups con-
sidered medically needy; ranging from pregnant women and children under
age 21 to the elderly, blind, and disabled.*” This allows “medically needy”

8l. See 42 US.C. § 1396a(a)(17) (1985), see also infra notes 121-125 and accompanying
text.

62. 20 C.F.R. § 416.1246 (1985).

An individual (or eligible spouse) who gives away or sells a nonexclided resource for

less than fair market value for the purpose of establishing SSI or Medicaid eligibility

will be charged with the difference between the fair market value of the resource and

the amount of compensation received. The difference is referred to as uncompensated

value and is counted toward the resource limit ($1,500 for an eligible individual,

$2,250 for a couple) for a period of 24 months from the date of transfer.
Id. (emphasis added).

63. See supra note 57 and accompanying text.

64. 42 U.B.C. § 139%8a(a)(10)(C)() (1982).

65. States that have decided to exercize their option not to cover the medically needy
include: Alabama,[1985] 3 MEDICARE AND Mepicats Gume (CCH) f 15550; Alaska, Id. at 1
15,552; Colorado, Id. ¥ at 15,564; Delaware, Id. at 1 15,668; Florida, Id. at 1 15,672; Idaho, Id. at
f 15,580; Indians, 7d. at T 15,585; Mississippi, Id. at 1 15,604; Missouri, Id. at ¥ 15,606; Nevada,
Id. at 7 15,612; New Jersey, Id. at 1 16,616; New Mexico, Id. at ¥ 15,618; Ohio, Id. at 1 15,626;
South Dakota, Id. at 7 15,638; Wyoming, Id. at T 15,660,

68. The states which have opted for the more restriciive 209(b) version of the Medicaid
program include the following: Connecticut, [1985] 3 MEDICARE AND MEDICAID Gume (CCH) 1
15,566; Hawaii, Id. at T 15,678; Illineis, Id. at ¥ 15,582; Indiana, Id. at T 15,5684; Minnesota, Id.
at 1 15,602; Missouri, Id. at 1 15,606; Nebraska, Id. at ¥ 15,610; New Hampshire, Id. at 1 15,61¢;
New York, 7d, at 1 15,620; North Carolina, Id. at ¥ 16,622; North Dakota, Id. at T 15,624; Ohio,
Id. at 7 15,626; Oklahoma, Id. at ¥ 15,628; Utah, Id. at ¥ 15,646; Virginia, Id. at 1 15,652.

67. See 42 C.F.R. § 435.300 et seq. (optional coverage of the medically needy), see also 42
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coverage to extend to people with incomes above the guidelines required by
public assistance programs linked to Medicaid eligibility. Four states have
elected to cover the “medically needy,” and have further limited that cover-
age to pregnant women, and dependent children under the age of 21.° Since
the introduction of the federal transfer of assets authorization, all but four
states, (and the District of Columbia), now have promulgated rules which
prohibit the transfer of resources to qualify for Medicaid benefits.®

III. Towa ELIGIBILITY AND THE TRANSFER OF ASSETS

The Medicaid program in Iowa is the state’s largest human services pro-
gram and provides assistance to over 160,000 low-income persons.™ During
fiscal year 1983, the cost of the Medicaid program in Iowa was funded
through state and federal contributions totalling 304.7 million dollars.™ As
of October 1, 1985, the federal government paid 58.9% of the cost, with the
balance paid by the state.” Despite the program’s staggering costs, Iowa is
not able to provide health care benefits to all those who otherwise cannot
afford such care.

Nearly half the total annual costs of the program are exhausted in pro-
viding nursing home care to the relatively small percentage of the popu-
lation that require such care. The largest single category of those eligible
for Medicaid are children who are residing in households receiving pay-
ments from the AFDC program.™

Eligibility for the Iowa Medicaid program includes those who are cate-
gorically needy, that is, eligible for SSI or AFDC benefits.™ In addition to

CF.R. § 435.300 et seq. (financial requirements for the medically needy).

88. States which have limited their medically needy coverage include: Georgia, [1985] 3
Mepicare anp MEpicaly Gume (CCH) ¥ 15,574; South Carolina, Id, at T 15,638; Tennessee, Id.
at 1 15,646. Effective April 1, 1986, Iowa Medicaid eligibility will be expanded to include the
“SSI” related group under the medically needy program. House File 570, 71st General Assem-
bly, 1985 Session. With this expansion of the medically needy program, elderly, blind, and dis-
abled persons ineligible for B3I because of excess income may be eligible for coverage without
being institutionalized.

Id.

69. BStates which, at present, still do not have a transfer of assets statute include: Arkan-
8as, [1985] 8 MEDIcARE AND Menicaip Gume (CCH) 1 15,552; Arizona, id. at T 15,564 (although
the Arizona plan i unique, instituted as a trial program with special permission from HHS, it
was the last of all states to implement a Medicaid program in 1982); Delaware, id. at 1 15,568;
Nevada, id. at 1 15,612; and the District of Columbia, id. at T 15,570.

70. Monthly Report of Services Provided, fowa Dept. of Human Services (May 1985).

7. Id.

72. 'The amount of reimbursement varies widely among the states. In September of 1985
the lowest contribution was 50% in 17 states, while the greatest support went to Mississippi at
nearly 78% reimbursement from the federal government. See 47 Fed. Reg. 56,401 (1982).

73. Volunteer Lawyer Project, Practice Manual, 8-245 (1985).

74. Iowa Aopmin, Cobe r. 441-76.1(1) (1987) provides that “medical assistance shall be
available to all recipients of aid to dependent children.” Iowa Apmin. Cobe r. 441-75.1(4) (1987)



378 Drake Law Review [Vol. 36

these major categories there are several other groups for which Iowa pro-
vides coverage.”™ There still remains, however, a number of groups of low
inceme individuals that are not included in any of the above programs.”® In
1984 the Iowa legislature enacted an expansion of Medicaid coverage
through the medically needy program.” Further, in 1985, the Iowa legisla-
ture expanded the medically needy program so that other groups of people
could be covered under the new legislation.™ The original “medically needy”
program allowed only two categories of individuals to qualify for assistance:
pregnant women, and children under age 21." The 1985 legislation ex-
panded coverage of the medically needy program to persons who are elderly,
blind, or disabled.® '

Iowa has instituted a transfer of assets regulation to prohibit recipients

' from disposing of non-exempt resources for less than fair market value in an
attempt to qualify for Medicaid benefits.?* The Iowa Department of Human
Services has promulgated administrative rules which govern the agency’s
conduct when there has been an alleged instance of improper disposal of
resources.®® These rules set a schedule for determining the period of disqual-
ification for benefits when a person has disposed of resources for less than
fair market value.” The periods of ineligibility range from 24 months, when
the transfer is for uncompensated value® of $21,000 or less, to 72 months,

provides for coverage of “beneficiaries of Title XVI of the Social Security Act (Supplemental
sacurity income for the aged, blind and disabled) . . . .”

75. Iowa ApMiN, Copk r, 441-75,1(4)-(21) (1987).

T6. This group includes, single healthy individuals, childless couples, and the parents in 8
family that might otherwise qualify for medically needy coverage.

77. Senate File 2351, 70th Iowa General Assembly, 1984 Session, lowa Apman. Cobg r.
441-86.8 (1987) establishing coverage groups.

78. House File 570, 71st Iowa General Assembly, 19856 Session. See supra note 49 and
accompanying text,

79. Senate File 2351, 70th Iowa General Assembly, 1984 Session.

80. See Iowa Apmin. Cope r. 441-86.8 (1987).

81l. Iowa CoDE § 249A.3(6) (1985).

In determining the eligibility of an individual for medical assistance under this chap-

ter, the department shall include, as resources still available to the individual, those

nonexempt resources . . . owned by the individual within the preceding twenty-four

months, which the individual gave away or sold at less than fair market value for the
purpose of establishing eligibility for medical assistance under this chapter.
Id.

82, Iowa Aomin, CopE 7. 441-75.6 (1987) provides that

[iln determining eligibility for medical assistance of individuals . . . resources which

were not exempt at the time of the transfer which the individua! gave away or sold at

less than fair market value for the purpose of establishing eligibility for medical assis-

tance shall be counted as resources still available to the individual. . . .

83, Id. “Fair Market Value” is defined as the price that the item can reasonably be ex-
pected to sell for on the open market in the particular geographical area involved, and may be
established by independent appraisal. Iowa Apmin. CobE 1. 441-75.6(3)(a) (1987).

84. Id. “Uncompensated Value” is defined as the fair market value of the resource minus
the amount of compensation received by the individual in exchange for the resource. Iowa Ap-
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for uncompensated value of $50,000 or more.*® Iowa also has enacted a pro-
vision which allows for the prosecution of persons who transfer or receive
property at less than fair consideration for the purpose of obtaining assis-
tance a8 a fraudulent practice, punishable by fines or imprisonment.*® The
statute® and regulation®® both allow for a presumption, that disposal of as-
sets is for the purpose of qualifying for benefits, which may be rebutted by
the applicant.*® Although there is no Iowa case law on the transfer of re-
sources problem, someone who disposes of resources within 24 months of
applying for assistance and is not ill at the time of application, with no for-
seeable reason for becoming institutionalized, can avoid the provisions for
disqualification under the regulation.®

miN, Cope r. 441-75.6(3) (1987).

86. lowa ApmiN. Cope r. 75.6(1) (1987). Once the period of ineligibility is established, the
applicant is ineligible for the entire period which has been established, but if the resource has
been given back or compensation rendered the period of ineligibility will be reexamined. Iowa
Dept. of Human Services, Employees Manual, V-B-68 (1985). If the resource that has been
transferred or divested is returned, the disqualification period shall be changed; if the resource
is returned entirely, the disqualification period is expunged; and if the resource is partly re-
turned, the period of disqualification is determined by the difference in the value of the prop-
erty transferred or divested and the value of the property returned - this difference is then
applied to the schedule for determination of the period of ineligihility. Id. at V-B-72.

86. Iowa Cobe § 714,8(12) (1985) states a person who )

[kInowingly tranefers or assigns a legal or equitable interest in property . . .for lees

than fair consideration with the intent to obtain public assistance . . .or accepts a

transfer of or an assignment of a legal or equitable interest in property . . .with the

intent of enabling the party transferring the property to obtain public assistance

+ . .the maximum sentence shall be the penalty established for a serious misde-

87. Towa Cope § 240A (6)(a) (1985) states: “A transaction described in this subsection is
presumed to have been for the purpose of establishing eligibility for medical assistance under
this chapter unless the individual furnishes convincing evidence to establish that the transac-
tion was exclusively for some other purpose.”

88. Towa Apmm. Copk r, 441-756(2) (1987).

89. Iowa Apman. Cope r. 441-75.6(2)(a) (1987). Convincing evidence to establish that the
transfer of the resource was exclusively for a purpose other than establishing eligibility may
include documents or leiters made at the time of the transfer. Iowa Dept. of Human Services,
Employees Manual, V-B-69 (1985).

Factors may include that the transfer was exclusively for some other purpose than

attaining eligibility include ihe following occurrences after the transfer of the

resource:

1. Traumatic onset of disability (i.e. traffic accident).

2. Diagnosis of previously undetected disabling condition.

3. Unexpected loss of other resourcea which would have precluded eligibility.

4. Unexpected lose of income which would have precluded eligibility.

Id.

80. For a complete discussion of Jowa Medicaid and Medicare programs see, Volunteer

Lawyers Project, Practice Manual (1985).
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I1V. JubiciAL TREATMENT OF ASSET TRANSFER STATUTES

When deciding the validity of a state asset transfer statute or regula-
tion, courts have faced a number of claims and various arguments concern-
ing due process,” equal protection,* the precise language of the state stat-
ute or regulation at issue,”® whether any presumptions raised are rebuttable
or irrebuttable,* and the language of the statute or regulation contained
within the Medicaid program.®”® As a result of these complex and interre-
lated factors, the courts have reached seemingly inconsistent results in de-
termining the validity of transfer statutes.®® In 1981 the issue came before
the Supreme Court in Beltran v. Myers.” In Beltran, the Court, after grant-
ing certiorari, remanded the case for reconsideration in light of the substan-
tial change in federal transfer of assets law.*® The Beltran Court resolved
the question of the validity of state transfer laws by interpreting the new
federal law to allow such statutes to be enacted by states in the future.”
The Court particularly noted that the California statute included the claim-
ant’s residence as an asset which may not be given away without a corre-
sponding loss in Medicaid coverage. The Court also stated that under the
Boren-Long amendment, “arguably such an asset must be excluded.”®
Concluding a series of appeals and remands, the Ninth Circuit held that the
California Medicaid statute disputed in the Beltran case, which was in effect
prior 1o the federal amendments, was invalid*®* as in conflict with the fed-
eral statutes and regulations requiring equal treatment'** of the medically

91. See Dawson v. Myers, 622 F.2d 1304 (9th Cir. 1980); Fabula v. Solomon, 463 F. Supp.
830 (D. Md. 1978).

92. See Dawson v. Myers, 622 F.2d 1304 (9th Cir. 1980); Fabula v. Solomon, 463 F. Supp.
830 (D. Md. 1978); Owens v. Roberts, 877 F. Supp. 45 (D. Fla. 1974).

93. See Caldwell v. Blum, 621 F.2d 491 (2d Cir. 1980), cert. denied 452 U.S. 909 (1981);
Fabula v. Buck, 598 F.2d 868 (4th Cir. 1979); Dokos v. Miller, 517 F. Supp. 1038 (N.D. IIL,
1981).

94, See Lavine v. Milne, 424 U.S. 577, (1976); Dawson v. Myers, 622 F.2d 1304 (9th Cir.
1980); Fabula v. Solomon, 463 F. Supp. 830 (D. Md. 1978); Owens v. Roberts, 377 F. Supp. 45
(D. Fla. 1974).

95. See Schweiker v. Gray Panthers, 453 U.8. 34 (1981); Lewis v. Hegstrom, 767 F.2d
1371 (9th Cir. 1985); Randalt v. Luckhard, 702 F.2d 267 (4th Cir. 1983); Synsael v. Ling, 691
F.2d 1213 (7th Cir. 1982).

96. See supra notes 9-15 and accompanying text.

97. Beltran v. Myers, 451 U.S. 625, 627 (1981).

98. Id. The Court stated that “the petitioner should have the opportunity to argue the
validity of California law under the new federal law - an issue that was not addressed by the
parties in the Court.” Id. at 628. ‘

99, Id. at 627. The Court said it appeared that in the future states will be permitted to
impose transfer of assets restrictions. Id.

100. Id. at 628. The Court further explzined that the amendment to § 1613 of the Social.
Security Act provides for exclusion from consideration of a claimant’s home, household effects,
and certain other items. Id. See 42 US.C. § 1382b(a} (1981).

101. Beltran v. Myers, 701 F.2d 91, 94 (9th Cir. 1983).

102, “A State plan must include reasonable standards (which shall be comparable for all
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needy'® and the categorically needy.’* The Court adopted the reasoning of
the Fourth and Second Circuits and held that by applying the statute only
to the medically needy, California conflicted with the regulation requiring
that the eligibility of the medically needy be determined on a basis compa-
rable to that used to determine the eligibility of the categorically needy.?*®

Prior to enactment of the Boren-Long amendment, there was a conflict
among the courts over whether the transfer of assets and subsequent dis-
qualification was invalid as a denial of due process. A California statute*®
was upheld when it created a rebuttable presumption that denied benefits to
the medically needy because a transfer was made for less than full consider-
ation for the purpose of attaining benefits.”” The Ninth Circuit Court of
Appeals found that the statute and regulation did not create an irrebuttable
presumption since the regulation®®® expressly stated that the presumption
may be overcome by evidence showing the applicant had adequate resources
for support and medical care at the time of the transfer.’®® The court con-
cluded that there was no due process violation even though applicants could
not rebut the presumption by relying on their subjective intent when the
transfer occurred.!'

A Maryland transfer of assets regulation has also been upheld against a
due process challenge.!’* The Maryland court rejected the argument that an

groups . . . ) for determining eligibility for and the extent of medical assistance under the plan
...."42USC. § 1306a(a) (17) (1980).

103. States which choosa to cover the medically needy in the Medicaid plan must provide
for “making medical assistance available to all individuals who would, except for income and
resources, be eligible for . . . supplemental security income benefits and who have sufficient
+ . . income and resources to meet the costs of necessary medical and remedial care and ser-
vices,” 42 U.8.C. § 1396a(a)(10)(c)(i} (1983).

104. The disputed regulation provided that

[t]he agency must not use requirements for determining eligibility for optional cover-

age groups that are -

1. For families and children, more restrictive than those used under the State’s

AFDC plan; and ‘

2, For aged, blind, and disabled individuals, more restrictive than those under SSI

except for individuala receiving an optional State supplement . . . .

42 C.F.R. § 435.401(c) (1985).

106. See, e.g., Caldwell v. Blum, 621 F.2d 491 (2d cir. 1980), cert. denied, 452 U.S. 909
(1981); Fabula v. Buck, 588 F.2d 869 (4th Cir. 1879); acecord, Dokos v. Miller, 517 F. Supp. 1089
(N.D. L. 1981); Robinson v. Pratt, 497 F. Supp. 116 (D. Mass. 1980); Buckner v. Maher, 424 F.
Supp. 366 (D. Conn. 1876) aff'd, 434 U.S, 898 (1977).

106. Car. Werr, & InsT. CoDE ANN. § 14015 (West 1980).

107. Dawson v. Myers, 622 F.2d 1304 (9th Cir. 1980).

108, Car. Apmin. Cope tit, 22, § 50409(b)(2) (19__). This type of determination can be
based on such things as the applicant’s age, health, life expectancy, and ability to understand
the extent of his or her resources. Id.

108. Dawson v. Myers, 622 F.2d 1304, 1314 (9th Cir. 1980).

110. Id. The court excluded two likely arguments for the type of transfer in this case: (1)
the applicant was unaware of medicaid benefits; and (2} a desire to avoid probate. Id.

111. Fabula v. Solomon, 463 F. Supp. 830 (D. Md. 1978).
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irrebuttable presumption was created by the regulation and noted that a
denial of benefits for the medically needy occurred only if the purpose of the
transfer was to attain eligibility.!'® Because the state created an administra-
tive procedure to allow applicants and recipients to appeal adverse decisions
by social services, the presumption could be rebutted.!’® The court also up-
held the Maryland statute against an equal protection challenge.’** The Ma-
ryland medical ‘assistance regulation created two classes: the medically
needy, who could not transfer asseis for the purpose of attaining eligibility,
and the categorically needy, who were not covered under the terms of the
regulation against transferring assets to qualify.’'® The court stated that
there is “no reason grounded in the equal protection clause that required
Maryland to apply identical standards to two distinct medical assistance
programs within the larger state program as a whole.”''® Finally, on appeal,
the Maryland statute was struck down as in conflict with federal statutes
because the regulation governing the transfer of assets contained an addi-
tional requirement applicable to the medically needy which was not applica-
ble to the categorically needy."” The court noted that SSI provisions which
governed the eligibility of medically needy persons specifically allowed
transfers of assets in order to qualify for assistance.'*® To prohibit transfers
by these individuals would operate as an additional eligibility requirement
in violation of federal law.''* Further, the court rejected the state’s argu-
ment that the transfer regulation was simply a collateral restriction to elimi-
nate fraudulent practices, applicable only where a transfer was made with
the intent of attaining eligibility.!*® Both the diversity of interpretation in

112, Id. at 838,

113. Id.

114. Id. This case was later reversed on other grounds, see Fabula v. Buck, 598 F.2d 869
(4th Cir. 1979).

115. Fabula v. Solomon, 463 F. Supp. 830, 838 (D. Md. 1978). The court noted that this
regulatory classification could only deny equal protection if no reasonable basis could be found.
Id. See Dandridge v. Williams, 397 U.8. 471, 483-87 (1970).

116. Fabula v. Solomon, 463 F. Supp. 830, 838 (D. Md. 1978). The court found the reason
grounded in the basis for the different classifications was a reasonable one, since the medically
needy by definition had greater incomes than the categorically needy and the state had a strong
interest in assuring that medical assistance benefits were distributed only to those who were
truly in need. Id.

117. Fabula v. Buck, 598 F.2d 869 (4th Cir. 1979).

118. 42 U.B.C. § 1382h(b) (1983). See supra note 30 and accompanying text.

119. Fabula v. Buck, 598 F.2d 869, 873 (4th Cir. 1979). The additional requirement provi-
gion was in violation of 42 US.C. § 1396a{a)(10)}(C)(i} (1983). Id. Accord Rinefierd v. Blum, 66
ADD.2d 361, 412 N.Y.S.2d 526 (N.Y. App. Div. 1979); Lerner v. Division of Family Services, 70
Wis. 2d 870, 235 N.-W.2d 478 (1975); but see Udina v. Walsh, 440 F. Supp. 1151 (E.D. Mo.
1977); Buckner v. Maher, 424 F. Supp. 366 (D. Conn. 1978), aff'd, 434 U.S. 898 (1977); Owens v.
Roberts, 377 F. Supp. 45 (M.D. Fla. 1974).

120. Fabula v. Buck, 598 F.2d 869, 873 (4th Cir. 1979). The court explained that they
sympathized with the state’s desire to restrict its medical assistance benefits as to those most in
need but they were not willing to allow the state to preserve fiscal integrity in its welfare pro-
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statutory construction, and the concern for state fiscal policy, indicate that
courts are forced to decide asset transfer cases based on equity and fairness
rather than strict application.’* The courts have attempted to balance the
statutory intent with the needs of deserving applicants against whom asset
transfer rules have been applied unfairly.

When Congress expanded Medicaid eligibility in 1972, it gave the states
an option to limit Medicaid assistance to people who would have been eligi-
ble under the states’ plan that was in effect on January 1 of that year.!*®
States taking this option (section 209(b) states) may offer more restrictive
coverage than the SSI states.'® The Seventh Circuit Court of Appeals held
in Synesael v. Ling, that an Indiana transfer of assets regulation, which lim-
ited benefits if the disposal of resources occurred within five years of appli-
cation, did not violate federal law.'* The Synesael court relied on the legis-
lative history of the federal transfer of assets regulation to conclude that
Congress had not intended to restrict “209(b)” states in the same manner as
the SSI states, and that the Indiana statute was not contradictory to federal
regulations.’®® The court pointed out that of the three bills that preceded
the Boren-Long amendment, and which failed passage, “only one would
have placed limitations on the 209(b) states.”* Like the amendment that
finally passed, the others were silent on the question of limitation, and ex-
amination of their legislative history shows a clear intemt not to restrict

gram by restricting the class of individuals made eligible by federal statute. Id. The court also
questioned how transfers by the medically needy could be considered fraudulent when the same
transfer would be permitted by an SSI applicant. Id. at 874.

121. See Buckner v. Maher, 424 F. Supp. 366, 373 (D. Conn. 1976), aff'd, 434 1).S. 898
(1977); ¢f. Lerner v. Department of Human and Social Services, 70 Wis. 2d 670, 680, 235
N.W.2d 478, 483 (1975).

122. 42 U.S.C. § 1396a(f) (1982) provides: “no State . . . shall be required to provide
medical assistance to any aged, blind or disabled individual . . .for any month unless such state
. . .had its plan for medical assistance approved . . .and in effect on January 1, 1972 , . , . 42
C.F.R. § 435.121(b) (1988) allows that “if an agency uses more restrictive requirements under
this section— (1) Each requirement may be no more restrictive than that in effect under the
Btate’s Medicaid plan on January 1, 1972. . . .” See supra note 66 and accompanying text.

123. See Schweiker v. Gray Panthers, 458 U.S, 34, 38-39 (1981).

124. Synesael v. Ling, 691 F.2d 1213, 1215 (7th Cir. 1982).

126. Id. at 1215. The court explained that the Boren-Long amendment was added to P.L.
96-611 on the floor of Congress by voice vote, and doubted that it would have been adopted if
the intention was to restrict the now “historical perogatives” of 209(b) states. Id.

It seems improbahle that a Congress concerned - in a time of growing national con-

cern with waste, fraud, and extravagance in government spending - with the abuse of

the Medicaid program by applicants’ transferring their assets to relatives or friends

without adequate consideration in order to become eligible for Medicaid should have

used a bill designed to correct this abuse as a vehicle for covertly expanding Medicaid
benefits to some of those very people - and to do sc in derogation of the well-eatah-
lished distinction in the Medicaid statute hetween SSI and 209(b) states.

Id.

126. Synesael v, Ling, 691 F.2d 1213, 1216 (7th Cir. 1982), citing, H. Rep. No. 1167, 96th
Cong. 2d Sess. 84, reprinted in, 1980 US. Cobe Cong. & Ap. NEws 55286.
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these states.'*?

Also in a 209(b) state, the Fourth Circuit Court of Appeals struck down
a Virginia transfer of asset law, enacted prior to Boren-Long, and upheld
the amended statute enacted pursuant to federal regulations.?® The court
determined that the transfer law would be applied to persons whose applica-
tions for Medicaid were filed before July 1, 1981, and processed on or after
dJuly 1, 1981, and to all redeterminations of eligibility made on or after July
1, 1981.**° The court distinguished the Synesael case by stating that “while
we recognize that a necessary premise of the Synesael majority’s decision
that the Indiana statute was valid after Boren-Long, it is an assumption
that it also was valid prior to Boren-Long . . . .”'%* The Fourth Circuit
Court of Appeals pointed out that the critical issue was whether transfer of
assets rules in section 209(b) states were valid on January 1, 1972, and dis-
agreed with the Synesael court in its conclusion that they were valid.

In a more recent case, a class action was brought challenging an Oregon
administrative rule.*** In Lewis v. Hegstrom,'®® the regulation in question
defined the period of ineligibility of an applicant for Medicaid who had
transferred his home for less than fair market value.'** The issue deter-
mined by the Ninth Circuit Court of Appeals was the correct interpretation
of the statute'*® used when making a determination of the period of disqual-
ification of benefits.!*® The plaintiffs argued that to calculate the period of

127. Synesael v. Ling, 691 F.2d 1213, 1216 (7th Cir. 1982), citing, S. Rer. No. 1111, 95th
Cong., 2d Sess. 25, reprinted in, 1880 U.S. Cope Conc. & Ap, News 1231.

128. Randall v. Luckhard, 709 F.2d 257, 265 (4th Cir. 1983). The issue of whether the
burden of proof provision to overcome the presumption of ineligibility because of a transfer of
property under Virginia's transfer of assets law was upheld on reconsideration. Randall v.
Luckhard, 729 F.2d 986, 968 (4th Cir. 1984).

129. Randall v. Luckhard, 709 F.2d 257, 265 (4th Cir. 1983). These distinctions were made
by the court because of the three plaintiff classes that brought this action, Id.

130. Id. at 267,

131. Id. at 285. “Because Virginia’s transfer of assets rule was not validly in effect as part
of ita plan on January 1, 1972, it was invalid as of January 1, 1974, under 42 U.S.C. § 1396a(f),
the 208(b} option.” Id. It remained invalid until Congress, by passing the Boren-Long amend-
ment, allowed the states to use asset transfer rules despite the requirement that these rules
must be in effect on January 1, 1972. Id.

132. On. Apmmv, R. 461-04-070(6)(e) (1983). The rule required that “[flor the purposes of
this section, the period of ineligibility shall last for one month for every fuil $1000 [one thou-
sand dollars] of uncompensated value beginning with the first month in which Title XIX medi-
cal assistance payments would be payable to the skilled nursing facility . . . .” Id.

133. Lewis v. Hegstrom, 767 F.2d 1371 (3th Cir. 1985).

134, Id.

135. 42 U.B.C. § 1336p(cH(2)(B)(i) (1983) provides that in the event of transfer of a home
for less than fair market value the individual shall be ineligible for medical assistance for a
period of 24 months, or for a lesser or longer time “as bears a reasonable relationship (based on
the average amount payable under the State plan as medical assistance for care in a skilled
nursing facility) to the uncompensated value of the home.” Id. at § 1396p(c)(2)(B)(ii)(I).

136. Lewis v. Hegstrom, 767 F.2d 1371, 1375 (9th Cir. 1985). The court also concluded
that the Oregon statute was consistent with federal statute and need not yield under the
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ineligibility the amount actually paid to the institution'*” must be divided
by the uncompensated value of the home.'*® The state claimed that the cor-
rect formula to determine the period of ineligibility was to divide the
amount paid to the institution by the state’®into the uncompensated value
of the home.’*® The Ninth Circuit Court of Appeals concluded that Congress
intended “all available resources” be used by the recipient so that medical
care expenditures of the state will be kept to a minimum,** Also, individu-
als will be deterred from attempts to circumvent this requirement through a
transfer of their home at less than fair market value.’** It seems that after
this more restrictive interpretation of the statute, the courts have set out on
a path of less leniency when asset transfers are made, especially in 209(b)
states. As the Ninth Circuit Court has suggested, perhaps those who are
affected adversely by this type of decision, and any trend which may result
from it, will have to seek relief from Congress.'**

V. ProrosaLs To RESOLVE THE AssET TrANSFER DILEMMA

An approach to the resolution of the asset transfer dilemma could have
already taken place had states been forced to invalidate their asset transfer
rules and regulations in their application to resources deducted in a deter-
mination of eligibility under the SSI guidelines.’** Through this invalida-
tion, other more valuable commercial property would be prohibited from be-
ing transferred which would lower the expenditures of state Medicaid
programs for extended medical care.’*®* This would facilitate an increase of

supremacy clause. Id. at 1378.

137. Id. at 1375. The total actually paid to the institution was $1350. Id. at 1373.

138. Id. at 1375,

139. Id. The total amount paid by the state was $1000. Id.

140. Id. The court used a particularly instructive ezample to illustrate that significantly
different results occur from the two different calculations. “For example, the transfer of a home
for $27,000 less than fair market value would result in 27 months of ineligibility, under Ore-
gon’s interpretation of its regulation, but only 20 months of ineligibility if the plaintiff class is
correct.” Id. at 1376.

141. Id. at 1378. The court further explained that an interpretation of the statutory lan-
guage based on the argument of the plaintiff class would be contrary to the intent of Congress.
Id. at 1376.

142. Id. at 1378. The court also found that the terms of the statute were not punitive in
nature based on the exceptions and waiver provisions provided in the statute. Id. See 42 U,8.C.
§ 1396p(c)(2)(B)(iii) (1988).

143, Lewis v. Hegstrom, 767 F.2d 1371, 1378 (8th Cir. 1985).

144. 42 U.S.C. § 1382b(a) (1988), see also 20 C.F.R. § 416.1210 {1986) which provides for
the following to be excluded from consideration: the home; household goods and personal ef-
fects; property of a trade or business essential for support; nonbusiness property essential for
support; resources of a blind or disabled individual necessary to achieve self-support; limited
life insurence; and others. Id.

145. See Lerner v. Department of Health and Human Services, 70 Wis. 2d. 870, 235
N.W.2d 478 (1975) (benefita denied because of the transfer of commercial property worth be-
tween $40,000 and $39,000 while title holder was a patient in a convalescent center).
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funds for the use of the medically needy who are forced to exhaust personal
resources without transfer,'*®

Several state statutes contain provisions which allow for flexibility in
the transfer law to accommodate the sometime unforeseen events which
often surround the conditions under which an elderly individual enters into
leng term medical care.!*” The Maine statute provides a six month grace
period in which a person entering a nursing home may still transfer his
home without triggering the disqualification provisions.’*® Of the 45 states
that have enacted a transfer of assets statute, this is the only such provision
of its kind. As a general deterrent, and another possible resolution to pre-
vent fraudulent inducement, some state statutes allow for punishment of the
transferee rather than the individual in need of medical care.!+®

Congress did not prescribe clear guidelines for states to comply with
when establishing an asset transfer policy. The transfer cases show the
problems which have been created through diverse and conflicting state
statutes.’® The TEFRA legislation only places a ceiling on the maximum
amount of assets which are transferrable with no minimum dollar restriction
stipulated.'® States would then be forced to disregard the transfer of minor
assets which would otherwise force a disqualification.!*

The legislation creates a standard of “convincing evidence” which is re-
quired to overcome the presumption that the transfer was made to qualify
for Medicaid assistance.'® It is unknown whether the quantum of proof nec-
essary to overcome this presumption is based on objective or subjective
proof standard when presenting a case for rebuttal. Also, because Congress
failed to include adrinistrative, procedural guidelines in the statute, states

146. See e.g., Buckner v. Maher, 424 F. Supp. 366 (D. Conn. 1976), aff'd, 434 U.S. 898
(1977) (Connecticut tranafer law struck down when disqualificetion would have rendered plain-
tiff ineligible for more than sight years); Udina v. Walsh, 440 F. Supp. 1151 {D. Mo. 1977)
(Missouri transfer law struck down on supremacy grounds). .

147. See infra notes 148-149 and accompanying text.

148. Maine [1985] 3 Mepicare anp Menicamn Guioe (CCH) T 15,694, The Maine provision
states “if an individual become eligible for Mediczid upon entering a nursing home, he or she
may transfer property during the first six months of entitlement without consideration of fair-
market value.”

148. See e.g., Virginia, Id, at 1 15,652 (an individual who accepts property with an uncom-
pensated value of $8,000 or more within four years of the Medicaid recipient is determined
eligible for benefits is liable to the state); Weshington, Jd. at ¥ 15,654 (anyone receiving non-
exempt property from a Medicaid applicant without giving adequate compensation may be sub-
jeet to criminal prosecution). See supra note 36 and accompanying text.

150, See supra note 106 and accompanying text.

151, See 42 U.B.C. § 1386p(c)(1) (1983). The statute only provides for a limit of $12,000
which may incur a 24-month disqualification peried. Id.

152.. See [1985) 3 MEDICARE AnD Mepicarn Gume (CCH) 1 15,632. Pennsylvania has en-
acted a statute which denies medical assistance to an individual who “transfers real or personal
property worth $500 or more” without adeguate considerstion. Id.

153. 42 U.S.C. § 1398p(c)(1) (1983).
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are free to supply their own.*® A procedure will have to be established to
hear evidence in a timely manner concerning the purpose of the applicant’s
transfer, followed by an appeal process. All of these factors should contrib-
ute to the production of a more clear and congruous law.

V1. CONCLUSION

Planning is the key to avoiding the trap of losing Medicaid assistance.
Those who wish to transfer homes or other valuable assets must accomplish
this well in advance of any need for extended medical care.'*® Generally,
with an eye on the three sections of the TEFRA legislation and with long
range planning, one can avoid a difficult situation. Perhaps a simple exam-
ple' can be representative of the possible solutions: a married couple who
jointly own their home could transfer the interest of the spouse in need of
medical care to the healthy spouse.*®” This will not prompt the imposition of
a lien or a period of ineligibility.'®™ The transferee spouse could and should
then transfer title to a child, relative or trusted friend. If the healthy spouse
does not require extended medical care within the following two years the
impact of the transfer rule will not be felt.** Of course this plan is not a
complete solution but it is representative of the type of considerations which
must be made when disqualification of benefits is a real possibility.

States will continue to attempt to prevent fraud and abuse of the Medi-
caid system, and conflicts will arise over whether these state attempts de-
stroy the original Congressional intention to provide medical assistance to
the needy. Continued litigation is unavoidable.

Timothy N. Carlucci

154. See 42 U.8.C. § 1396a(a) (1983) for general procedural guidelines under a state
Medicaid program.

155. See supra mote 57 and accompanying text.

166. Example from Deford, Medicaid Liens, Recoveries, and Transfer of Assets after
TEFRA, 18 CLEARINGHOUSE REv. 134, 139 (1984).

157. Id.

158, Id.

159. Id. See supra note 57 and accompanying text.






