CASE NOTES

CIVIL RIGHTS & CIVIL RIGHTS ACTS—An Affirmative Duty To Pro-
tect Individuals Who Are Not in the State’s Custody From Harm by Private
Actors Is Not Imposed on the State by the Fourteenth Amendment’s Due
Process Clause; Therefore, a Social Services Agency That Failed To Protect
a Child From Severe Beatings by His Father Despite Knowledge of Abuse
Allegations and Continuing Agency Contact With the Family Did Not Vio-
late the Child’s Due Process Rights—DeSharey v. Winnebago County De-
partment of Social Services, 109 8. Ct. 998 (1959).

In January 1982, the police notified the Winnebago County Department
of Social Services (“DSS”) that Randy DeShaney was possibly abusing his
son, Joshua DeShaney.' The DSS interviewed the father and he denied the
accusations.® The matter was then dropped by the DSS.?

One year later an examining physician notified the DSS that Joshua
had been admitted to the hospital with multiple bruises and abrasions and
that child abuse was suspected.® The DSS arranged for the state to tempora-
rily take Joshua into custody.® Three days later a multidisciplinary “Child
Protective Team,” including the DSS caseworker handling Joshua’s case,
met and concluded the suspicion of child abuse was not supported by suffi-
cient evidence, and Joshua was consequently returned to his father.®

One month after Joshua was returned to his father’s custody, the DSS
caseworker received a similar notice from hospital personnel that Joshua
had been treated for suspicious injuries.” The caseworker concluded there
was no basis for action.® During the caseworker’s subsequent visits to the
DeShaney home, she observed and documented repeated instances of suspi-

DeShaney v. Winnebago County Dep't of Social Servs., 109 S. Ct. 998, 1001 (1989).
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cious injuries, including marks resembling cigarette burns, but she did noth-
ing more.®

In November 1983, the DSS received another notice from hospital per-
sonnel that Joshua had heen treated for injuries that they believed to be
caused by child abuse, but the DSS took no action.!* On the caseworker’s
following two visits to the DeShaney home, she was told Joshua was too ill
to see her.’* In March 1984, Randy DeShaney beat four year old Joshua so
severely that Joshua fell into a life threatening coma.’® Emergency brain
surgery revealed a series of hemorrhages caused by traumatic injuries to the
head inflicted over a long period of time.’® Although Joshua did not die, his
brain was damaged so severely that he is expected to spend the remainder of
his life confined to an institution for the profoundly retarded.'¢

Joshua and his mother brought suit against respondents, Winnebago
County, the DSS, and individual employees of the DSS, in the United
States District Court for the Eastern District of Wisconsin under 42 U.8.C.
§ 1983,'® alleging violations of Joshua’s liberty within the meaning of the
fourteenth amendment.'® The petitioners generally claimed that their inju-
ries were caused by the failure of respondents to intervene to protect Joshua
from his father’s violent actions of which they knew or should have known.'?
The district court granted summary judgment for respondents.’®

The Court of Appeals for the Seventh Circuit affirmed, holding that the
state is not required by the due process clause to protect its citizens from
private violence not attributable to the conduct of its employees.'® In reach-
ing this conclusion, the appellate court rejected the proposition set forth in
Estate of Bailey v. County of York® and Jensen v. Conrad,® that once the
state learns a particular child is in danger of abuse and takes steps to pro-
tect the child from that danger, a “special relationship” arises placing an
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affirmative constitutional duty on the state to provide protection.®® Instead,
the court of appeals relied on a previous Supreme Court decision, Martinez
v. California,®® and held that the causal connection between the respon-
dents' conduct and Joshua’s injuries was too remote to establish a violation
of the fourteenth amendment.®

The United States Supreme Court granted certiorari to resolve the in-
consistent positions taken by lower courts as to whether the fourteenth
amendment imposes a duty on the state to protect individuals, not in the
state’s custody, from harm by private individuals.?® In a six to three deci-
sion®*® the Court held, affirmed.?” The state has no constitutional duty to
protect a child from beatings by the child’s father despite knowledge of the
abuse and continuing contact with the family.*® Therefore, the state’s failure
to provide such protection does not constitute a violation of the due process
clause. DeShaney v. Winnebago County Department of Social Services, 109
S. Ct. 998 (1989).

The majority held that because the due process clause is phrased as a
limitation on state action, the clause’s intent is to prohibit certain state ac-
tions rather than mandate affirmative duties on the state.*® Consistent with
this principle, previous Supreme Court decisions*® have recognized that the
due process clause generally confers no affirmative right to governmental aid
even if such aid may be necessary to secure life, liberty, or property inter-
ests.® Therefore, the clause does not establish positive duties on the state to
ensure its citizens’ protection from each other.*® Thus, as a general proposi-
tion, a state cannot be held liable under the clause for failing to provide
protective services even if injuries could have been avoided had the state
chosen to provide the services,

Although the due process clause was not interpreted by the majority as
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creating an affirmative right to basic governmental aid, the petitioners in
DeShaney did not ask the Court for a broad duty. Rather, the petitioners’
claim focused on the narrowly defined circumstances of when a state “by
word and by deed” has announced its intention to provide protection to a
child abuse victim. When this intent is coupled with a statutory duty to
provide such protection, the Constitution should impose upon the state an
affirmative duty of protection.*

The majority rejected the petitioners’ argument determining that an
“affirmative duty to protect [does not arise] from the state’s knowledge of
the individual’s predicament or from its expressions . . . to help him.”"
While the state may acquire a duty under state tort law to provide a citizen
protective services, the affirmative duties of care and protection of the due
process clause are triggered only when an affirmative act of the state re-
straing “the individual’s freedom te act on his own behalf—through incar-
ceration, institutionalization, or similar restraint of personal liberty.”’*¢

Applying the majority’s rationale to the facts of DeShaney, no violation
of the due process clause would result because the state’s action did not rise
to the Court’s requisite level of a custodial relationship. The majority indi-
cated that if the state had affirmatively exercised its power by placing
Joshua in a foster home operated by state agents, the situation may have
been sufficiently analogous to incarceration or institutionalization to give
rise to an affirmative duty to protect.”” The fact that the state once took
temporary custody of Joshua did not alter the majority’s position. According
to the majority, when the state returned Joshua to his father’s custody, the
state placed him in no greater danger than if the state had not acted at ail.*®
At most, all that could be said was the state simply stood by and failed to
act.’®

The majority’s raticnale came as a “surprise” to the dissenting jus-
tices.*® In light of previous Supreme Court decisions, the dissent argued the
focus should be on the actions the state had taken with respect to Joshua,
rather than the actions the state had failed to take, and actual physical cus-
tody is not the only state action that is relevant.*

For example, in Youngberg v. Romeo,*® the Court considered the sub-
stantive rights of an involuntarily committed mentally retarded person
under the fourteenth amendment.*® The Court explicitly observed that the
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43, Id. at 314.
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patient did not challenge his commitment but instead argued that he had a
“constitutionally protected liberty interest in safety, freedom of movement,
and training within the institution; and that [the state] infringed these
rights by failing to provide constitutionality required conditions of confine-
ment.”™* As the dissent in DeShaney points out, the due process clause was
not triggered by the state’s affirmative act of restraining the patient in
Youngberg, but rather the cause of action arose when the state failed to take
steps to protect the patient from himself and others.*® Although the
DeShaney majority suggested the state’s affirmative act of restraint in
Youngberg rendered the patient unable to care for himself, the patient had
been unable to do so long before the state stepped into his life.*®* Thus, the
affirmative act of institutionalization in Youngberg was critical not because
it rendered the patient unable to care for himself, but because it separated
the patient from other sources of aid that the Court in Youngberg obligated
the state to replace.®”

A similar rationale was employed by the Court in Estelle v. Gamble,*®
in which the restraint imposed by the state was incarceration.*® The Court
noted that “[a]n inmate must rely on prison authorities to treat his medical
needs; if the authorities fail to do so, those needs will not be met.”%® Again,
the state’s act of restraining the individual did not give rise to the inmate’s
cause of action under section 1983, but rather the state’s failure to act after
separating the individual from other sources of aid created the claim.™

The DeShaney majority, however, interpreted Youngberg and Estelle
as standing for the proposition that the Constitution imposes a duty upon
the state to assume responsibility for an individual’s safety and well being
only when the state takes a person into custody and holds him against his
will.*® In comparison, the DeShaney dissent interpreted Youngberg and Es-
telle as not limiting affirmative state action solely to the direct physical con-
trol of a custodial relationship.®® The dissent would recognize an affirmative
state act of restraint to include situations in which the state knows of an
individual’s plight and expresses an intent to help, because this action sepa-
rates the individual from other sources of aid.* Accordingly, if the state
then refuses to render the promised aid, “it cannot wash its hands of the

44, Id. at 315 (emphasis added),
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harm that results from inaction.”*®

The dissent explained how the application of the Wisconsin child pro-
tection laws to Joshua’s situation effectively separated Joshua from other
sources of aid.*® Under Wisconsin law, anyone can report child abuse, al-
though certain people such as doctors, teachers, or police are required by
state law to report any suspicion of abuse.”” These reports are channeled
and handled exclusively by the social service agency® unless the reporter
believes the child is in immediate danger.”® In accordance with state law,
therefore, each and every suspected occasion of abuse in DeShaney was ex-
clusively channeled to the DSS, dutifully recorded by the DSS caseworker,
and placed in the department’s files.* Because of this exclusivity, the state
“invites—indeed, directs—citizens and other governmental entities to de-
pend on local departments of social services such as the [DSS] to protect
children from abuse.”*

After receiving a report of suspected child abuse, a statutory duty is
imposed upon the DSS to initiate a diligent investigation.®® The investiga-
tion must include observation of the child or an interview with the child,
and a visit to the child’s home if possible.?® After the initial contact, the
DSS may generally supervise the family or require the family to receive cer-
tain services.* Through the Wisconsin child welfare system, the state in ef-
fect has relieved ordinary citizens and government entities other than the
DSS of any sense of obligation to do anything more than report suspicions
of child abuse.®® After contacting the DSS, the citizen or government official
most likely assumes a child’s safety will be monitored through the depart-
ment's investigations. “If DSS ignores or dismisses these suspicions, no one
will step in to fill the gap.”*

Most importantly, the decision to intervene and protect a particular
child is controlled by the DSS.*” During the investigation the state tempora-
rily took custody of Joshua.®® At this point, the child was wholly dependent
on the state and on the state’s disposition of his case. The DSS made the
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61. Id. (Brennan, J., dissenting).

62. Wis, STaT. ANN, § 48 981(3)(c)(l) {(West 1987).

63 Id -

64. Wis, Star. Anw. § 48.981(3)(c)(1)-(3) (West 1987).
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decision to return Joshua to his father’s custody, subject to limitations con-
tained in a written agreement: Randy was required to enroll Joshua in a
preschool program, receive counseling from the DSS, and have his girlfriend
move out of the DeShatiey home.*® A caseworker was required to visit the
home regularly to check on the child’s welfare.” During these visits the
caseworker noted that Randy's girlfriend was still living in the home and
that Joshua had not been enrolled in a preschool.”™ The caseworker repeat-
edly documented her continuing suspicions that Joshua was in danger and
her disbelief of the excuses proffered by Randy and his girlfriend for the
frequent injuries to Joshua, but she did nothing more.™

On the caseworker’s final visit to the DeShaney home the day before
Joshua fell into a life threatening coma, Randy and his girifriend told the
caseworker Joshua had been fainting as a result of hitting his head on the
toilet stool, but Joshua had not received medical attention.”® Despite this
comment, the caseworker did not see Joshua nor explain why she failed to
do 80.™ This same “head striking the toilet” excuse had been offered by
Randy and his girlfriend to the hospital personnel during the November 30,
1983 visit, which was reported to the DSS, but was not investigated.™

Joshua’s mother moved to another state when Randy was awarded cus-
tody of Joshua after their divorce in 1980.7 Throughout the entire time the
caseworker was handling Joshua’s case, the caseworker knew the location of
Joshua’s mother.” Nevertheless, the first and only time she contacted the
mother was when it appeared that Joshua would die.”® Thus, similar to
Youngberg and Estelle, the affirmative act of restraint in DeShaney did not
render Joshua unable to care for himself, but rather, the actions taken by
the state separated him from other sources of aid.” Who other than the
state would monitor Joshua’s safety and enforce the agreement when the
state, in effect, promised its citizens continuing vigilance and in doing so
preempted the ability of other persons who could have intervened on
Joshua’s behalf? As stated by the court in Bowers v. DeVito,™ if the state
places a person “in a position of danger from private persons” and then fails
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71. Id.
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to protect that person, the state’s role is not merely passive: “[the state] is
as much an active tortfeasor as if it had thrown him into the snake pit.”**

Under the dissent’s approach, the circumstances surrounding the state’s
prior action determine the constitutional significance of the state’s inac-
tion.** Contrary to the majority’s position, the dissent’s approach does not
require a new or expanded interpretation of the due process clause. The
Court in previous decisions has determined a fundamental distinction exists
between a state’s obligation to provide benefits in the first place, and a
state’s obligation to administer those benefits fairly once the state provides
the benefits. The Court has acknowledged that nothing in the Constitution
imposes the first obligation on the state.®® The Court has also recognized,
however, the due process clause imposes the second obligation on the state
when the state assumes such an obligation and then fails to fulfill the obli-
gation in order to protect an individual from the arbitrary exercise of gov-
ernmental power.* Thus, a prior state action that effectively cuts off private
sources of aid, coupled with a state’s arbitrary refusal to render the prom-
ised aid, is sufficient to trigger the protections of the due process clause.®®

The majority, however, pretends that the lines between action and inac-
tion, and bhetween inflicting and failing to prevent the infliction of harm, are
perfectly clear. By immediately determining that the Constitution does not
impose affirmative duties on the state to provide its citizens with protective
services, the majority “foreshadows—perhaps even preordains—its conclu-
sion that no duty existed.”®® In doing so, the majority completely ignored*
the rule that “[a] State may not . . . selectively deny its protective services
to certain disfavored minorities without violating the Equal Protection
Clause, because the argument was not advanced.”®® The dissent did not sug-
gest that the state’s failure to protect Joshua was the result of invidicus

81. Id. at 618 {emphasis added).

82. DeSheney v. Winnebago County Dep’t of Social Servs., 109 8. Ct. at 1010 (Brennan,
dJ., dissenting).
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84. DeShaney v. Winnebago County Dep’t of Social Servs., 108 §, Ct. at 1010 (Brennan,
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tion may not be withdrawn absent fundamentally fair procedures. Goss v. Lopez, 418 U.S. at
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86. Id. at 1008 (Brennan, J., dissenting).

87. Id. at 1011 (Brennan, J., dissenting).
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discrimination. The dissent stated, however, that because of the majority’s
posture, “we do not know whether [the actions were the product of irra-
tional discrimination] or not.”®®

Likewise, due to the majority’s baseline view of the absence of positive
rights in the Constitution, the majority completely ignored due process limi-
tations on the withdrawal of promised entitlements. If the majority had rec-
ognized such an approach, the Court’s analysis would have changed signifi-
cantly. Analyzing a claim in this manner will not render a state liable for
every instance of inaction.?® But when the state has effectively displaced pri-
vate sources of aid and then by inaction has broken its own promise to
render such aid, the state may not escape liability by hiding behind an arti-
ficial distinction between action and inaction. As the facts of this case illus-
trate, inaction can be as equally abusive as the power of action.”

Marne Brom

89. Id. at 1011 (Brennan, J., dissenting).
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91. Id. at 1011 (Brennan, J., dissenting).






