THE TRUSTEE’S CHOICE? THE ABILITY OF THE
TRUSTEE TO WAIVE A CORPORATION’S ATTORNEY-
CLIENT PRIVILEGE IN A CORPORATE BANKRUPTCY

I INTRODUCTION

“The attorney-client privilege is the oldest of the privileges for confi-
dential communications known to the common law.” Is basic premise rests
on the idea of encouraging full and frank communications between the at-
torney and the client,® while also recognizing that in order to render the
most effective legal representation to the client, the attorney must be aware
of all the pertinent information. This can only be done through full
disclosure.®

Courts had previously recognized that the “privilege is that of a ‘client’
without regard to the non-corporate or corporate character . . . .” It was for
that reason that the Seventh Circuit in Radiant Burners, Inc. v. American
Gas Association fully recognized the availability of the attorney-client privi-
lege to the corporate entity.® This finding was later affirmed by the Supreme
Court in Upjohn v. United States.® The two pertinent issues then became
whether the attorney-client privilege survives in a corporate bankruptcy,
and if so, who has the right to exercise it?

The Federal Rules of Evidence govern all bankruptcy proceedings” and
mandate that any issue of privilege is to be “governed by the principles of
common law as they may be interpreted by the courts of the United States
in light of reason and experience.” Early decisions were not always clear as
to whether the privilege was to survive the filing of protection under the
bankruptcy laws.® Early denials were soon changed, however, to affirmative
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findings that the privilege did exist after the filing of bankruptcy.'®

The Bankruptcy Reform Act of 1978 only vaguely refers to the question
of how the attorney-client privilege is affected by the filing of a bankruptcy
petition.!* Indeed, the intent of Congress was not to determine the survival
of the attorney-client privilege, but rather to leave the question to the
courts.’? In light of such vague congressional guidance, the federal courts of
appeal have varied, not over whether the privilege existed, but rather in
whom the control was vested after the filing of a petition of bankruptcy by a
corporation.'?

II. ConrusioN IN THE CIRCUITS

The issue as to who has the right to exercise the attorney-client privi-
lege in a corporate bankruptcy has been recently addressed by four federal
courts of appeal. The first decision came out of the Eighth Circuit in Ci-
tibank, N.A. v. Andros.**

In Citibank, the issue arose when Citibank, as a principal secured credi-
tor of three bankrupt corporations, sought production of certain documents
in the possession of legal counsel. Production of all the requested documents
was made with the exception of some with respect to which the officers of
one of the corporations asserted the attorney-client privilege.'® The liquida-
tion trustee waived the privilege on behalf of the debtors at a later hear-
ing.* The bankruptcy judge held that the trustee in bankruptcy could not
waive the. bankrupt’s attorney-client privilege and refused to compel

the privilege. Id.
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production.®?

The decision was reversed by the Eighth Circuit Court of Appeals.’®
The court found that the privilege belongs to the management of the corpo-
ration, and not to any one individual.’® As such, the right to decide whether
to waive the privilege passes with the other property of the corporate debtor
to the trustee.?®

The court ignored the debtor’s assertion that a liquidation should be
treated differently from a reorganization.** The debtor’s argument stems
from the fact that in a liquidation case, the trustee primarily represents the
interests of the creditors, which may be in conflict with those of the
debtor.?? This could, theoretically, leave the bankrupt’s privilege open to
abuse by the creditors who may control the trustee.

The principal authority on which the Eighth Circuit relied was a dis-
trict court decision, In re O.P.M. Leasing Services, Inc.*® This case was later
affirmed by the Second Circuit Court of Appeals.** The facts of O.P.M.
Leasing show that O.P.M. filed a petition for bankruptcy under chapter 1126
(reorganization). Subsequently, a trustee was appointed to administer the
estate.?® In the same month the trustee was appointed, the officers of the
corporation resigned.” The trustee later required documents which were in
possession of the bankrupt corporation’s attorney, and as to which the attor-
ney asserted the privilege.?® The trustee then waived the privilege and the
district court issued an order for production, stating that the attorney-client
privilege passes by aperation of law to the trustee.®®

The facts in O.P.M. differ significantly from those in Citibank, and
therefore reliance on O.P.M. was improper. The court in 0.P.M. noted that
the crucial fact of the decision was that “there has been no board of direc-
tors of O.P.M. in existence during the tenure of the trustee . . .”*° and that
“agsertion or waiver of the important attorney-client privilege adheres to the
trustee by virtue of the nonexistence of any other entity authorized to so
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act.”® This language tends to suggest that had there been some manage-
ment in existence, the court might have decided differently.

The court also refused to adopt any broad holding that the privilege of
the corporate debtor passes by operation of law to its trustee in bank-
ruptcy.® It was also found unnecessary to accept the finding that waiver of
the attorney-client privilege was based upon the concept of property.

The Seventh Circuit Court of Appeals, in Commodity Futures Trading
Commission v. Weintraub, was the third court to grapple with the question
of the right to exercise the debtor’s attorney-client privilege.* In Wein-
traub, the trustee of a commodity brokerage corporation in a chapter 7 lig-
uidation purported to waive the debtor’s attorney-client privilege in order to
permit pre-petition counsel to answer questions posed during an investiga-
tion of the debtor by the Commodity Futures Trading Commission.*® Two of
the officers, one of whom had never resigned and one who was a shareholder,
were allowed to intervene to object.® The district court overruled the objec-
tions and ordered the pre-petition counsel to answer the questions.®”

The Seventh Circuit reversed,®® distinguishing O.P.M. on its facts, and
disagreeing with the decision in Citibank.® The court’s decision was based
upon four arguments.

The first point was that even though the trustee holds broad powers for
the corporate debtor, “[t]he corporation is capable of numerous functions
even after the filing of a petition in bankruptcy.”*® The court stated that the
corporation continues to exist until the shareholders dissolve it.** It was fur-
ther stated that while the trustee may hold the power to manage the bank-
rupt corporation’s property, he does not acquire absolute power over the
corporation’s legal rights.**

The second argument found that to allow the trustee to hold the privi-
lege was to “condone an inequality of treatment between bankrupt corpora-
tions and bankrupt individuals . . . .”** The court found that had an indi-
vidual been involved, he would clearly have the right to assert the privilege,
and saw no reason to find differently towards corporations.**
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The third argument wes that it was discriminatory to the corporate
debtor to allow the trustee to waive the attorney-client privilege solely on
the basis of economic status.®® The court found that a simple change in eco-
nomic circumstance does not justify the erosion of the privilege.*®

Finelly, the court stated that there was a need to avoid the “potential
chilling effect on attorney-client communications’? that could result from
allowing a trustee to control the privilege. The court reasoned that corporate
clients would be wary of communicating fully with their attorneys for fear
that sensitive information could subsequently be disclosed due to
bankruptcy.*®

The last federal court of appeals to deal with the attorney-client privi-
lege issue was the Ninth Circuit Court of Appeals in In re Boileau.*® In
Boileau, the corporation was under a chapter 11 reorganization.*® Although
no trustee was appointed, the debtor in possession was excluded from man-
agement and an examiner®™ was appointed to act with most of the powers of
a trustee.”® The examiner filed a motion to compel production of pre-bank-
ruptey letters to counsel concerning fraudulent conveyances.** The debtor
refused production on the claim of attorney-client privilege.®* The bank-
ruptcy court granted the motion to compel, and the district court affirmed.®

The Ninth Circuit summarily affirmed the district eourt®® relying vpon
the finding in Citibank and ignoring any analysis of Weintraub.®” The court
even failed to decide whether an examiner has any authority to waive the
privilege and resolved the case on the facts.™

III. Toe ErrEcT OF THE WEINTRAUB DECISION

The Supreme Court granted certiorari to the Weintraub decision,* and
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reversed,? in an opinion that this author thinks will result in a degeneration
of the attorney-client privilege as it pertains to the corporate client.

Justice Marshall began the opinion by reaffirming the well established
rule of Upjohn that the attorney-client privilege applies to corporations.
The rule was qualified, however, by the statement that there were “special
problems” in administering the privilege since the corporation, as an inani-
mate entity, can act only through agents, therefore complicating communi-
cations.® It was also noted that the power to waive the corporate attorney-
client privilege rests with the corporation’s management and that the au-
thority to assert or waive the privilege passes in a management change.®®

The Court then turned to the issue of section 542(e)** and gave a per-
functory analysis as to how that section was inapplicable.®* The “subject to
any applicable privilege” language in section 542(e) was mentioned but
merely dismissed as an invitation for judicial determination of privilege
questions.®® The Court reiterated the legislative interest of section 542(e),
but then ignored its mandate.*® The very language the court quotes®” shows
that the legislative intent obviously was that the ability to demand informa-
tion would be available to the trustee only when the attorney or accountant
withholds information for payment. This right is still subject to the attor-
ney-client privilege, hence the “subject to any applicable privilege” language
was not intended as a general power of waiver.

The Court’s reasoning with respect to section 542(e) also seems mis-
guided when one considers that the section refers to accountants as well as
lawyers. Had Congress intended section 542(e) to be means for the trustee
to pierce the attorney-client privilege, inclusion of accountants within its
purview would have been improper since it was well established at the time
section 542(e} was passed that there was no confidential accountant-client
privilege under federal law®® which would be “subject to any applicable priv-
ilege.” The Court’s interpretation could, therefore, be read to imply the exis-
tence of a privilege between the accountant and client which may be
pierced. This would clearly be contrary to the decision in Couch.

Ignoring the guidelines set by section 542(e), the Court turned to a com-
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parison of the “roles played by various actors of a corporation in bankruptcy
to determine which is most analogous to the role played by management in
a solvent corporation.”®® The Court then enumerated the extensive powers
which are granted in the Bankruptcy Code.™ This portion of the Court’s
analysis simply begs the question. Since Congress was so specific and ex-
haustive as to the trustee’s powers, why was the power to waive a client’s
legal privileges omitted? The clear answer would be that no such power was
ever intended to be granted. The creation of the power appears to be simply
judicial legislation on a subject that should be left to Congress.

It was found that “no federal interests . . . would be impaired by the
trustee’s control of the corporation’s attorney-client privilege . . . .”™* The
Court ignores the broad availability of discovery under the Federal Rules of
Civil Procedure,™ in stating that it would be difficult for the trustee to carry
out his investigatory duties without control of the privilege.”

Allowing the trustee to control the corporation’s attorney-client privi-
lege would also seem to impair a federal interest in that it might cause a
corporation to hesitate to seek protection under the bankruptcy laws. A cor-
poration that has confided in counsel regarding a sensitive matter might
forgo what would otherwise be a successful liquidation or reorganization™ in
order to preserve its attorney-client privilege. This is a highly unfavorable
choice and would seem to “create a disincentive for debtors to invoke the
protections of bankruptcy”™® and interfere with the “policies underlying the
bankruptcy laws”? which are to give the debtor a fresh start.”” A financially
distraught corporation will hardly be given a fair chance to start fresh if it
must choose whether to elect bankruptcy or sacrifice its attorney-client
privilege.

The argument that “the trustee should not obtain control over the priv-
ilege because, unlike the management of a solvent corporation, the trustee’s
loyalty goes not to the shareholders but to creditors,” was summarily dis-
missed.” The Court was unpersuaded and merely cited several cases that
gtate a trustee’s fiduciary duty runs to shareholders as well as creditors.™
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77. Williams v. United States Fidelity Co., 236 U.S. 549, 554-565 (1915). “It is the purpose
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78. Commodity Futures Trading Comm’n v. Weintraub, 105 S. Ct. at 1994,
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While this statement may be true, it ignores, as a practical matter, the dif-
ferences between a chapter 7 liquidation and a chapter 11 reorganization.

In a chapter 11 reorganization, a trustee may be appointed at the re-
quest of a party in interest upon a showing of “cause,” or if the appointment
is in the interest of creditors.®® The court then appoints a “disinterested
party” to act as trustee.®* Such is not the case in a chapter 7 liquidation, as
the general unsecured creditors have the right to elect the trustee.®

Different treatment as to the person controlling the privilege could be
an open invitation to use the Bankruptcy Code for purposes of discovering
privileged matters which could not otherwise be obtained.?® A creditor in-
volved in litigation against a corporate debtor could, theoretically, file an
involuntary petition against the debtor and—assuming the grounds for the
petition are met—have a trustee appointed who is favorable to his interests
and have the trustee waive the privilege.®* While it may sound far-fetched, it
is not beyond the realm of possibility and would be an obvious abuse of the
_attorney-client privilege.

Again relying on a theory of management powers vested in the trustee,
the Court queries “why, out of all management powers, control over the at-
torney-client privilege should remain with those elecied by the corporation’s
shareholders?’®® The answer is due to the specific nature of the privilege
itself. The attorney-client privilege is just that: a legal privilege. It is con-
trary to the mandate of the privilege, which depends upon secrecy,*® to treat
it as a chattel and pass it to those other than the client, without the client’s
consent. The privilege is intended to be enduring and is to last even past the
termination of the attorney-client relationship, to ensure the client’s protec-
tion.*” It is adverse to the protection and the permanent nature of the privi-
lege to allow the transient and temporary trustee to possess it.

The Court essentially ignored the argument that giving the trustee con-
trol over the attorney-client privilege would have a chilling effect on attor-
ney-client communications.®® The Court likened such a risk to that which
present management faces with respect to the risk that successor manage-
ment might waive the privilege regarding the prior management’s privileged
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84 Id. at 119,
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(1965).

87. United States v. Kahn, 366 F.2d 2569 (2d Cir. 1966), cert. denied, Pacelli v. United
States, 385 U.S. 048 (1966).

88. Commodity Futures Trading Comm’n v. Weintraub, 105 8. Ct. at 1995.
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commumications.®® Such a rationalization ignores the potential abuses previ-
cusly mentioned® that may have a chilling effect.

It is often in times of financial distress that & company needs, and
seeks, the advice and counsel of its attorneys. Under such conditions it
would be contrary to the basic premise of the attorney-client privilege,
which depends for its usefulness upon the client’s freedom to make full dis-
closure,” to compel the client to give false or incomplete information for
fear that counsel may be required to reveal the communications in the
future.

Finally, the Court refused to be “particularly concerned about [the] dif-
ferential treatment” that would result from the decision.*® It is apparent
that the result discriminates against insolvent corporations, as had the
bankruptcy laws not been invoked, there would be no question as to control
of the privilege. The Seventh Circuit Court of Appeals held that allowing
the trustee to control the privilege is discriminatory.”® The mere economic
plight of a client is no basis for extinguishing the attorney-client privilege.
The result is also discriminatory against the corporate entity itself, as were
the debtor an individual, rather than a corporation, the trustee would have
no right to control the privilege.*

IV. ConcrLusioN

In retrospect, the resolution of the issue by the Supreme Court in
Weintraub appears to have raised more questions than it has answered.
Whether these questions will be settled remains to be seen. It is the author’s
opinion that the Court has created a no more definitive or workable stan-
dard than that which existed before, in light of the problems of application
and the possibility of abuse.

Jan L. Bansch
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